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Denton V. International Co. op Mexico. 

(Oreuii Court, 8. B. California. July 30, 1888.) 

CpUBTS — Fbdbraii CrBcuiT—JuBisDiCTiON—CiTizENSHip— Corporations. 

Under act Cong, March 3, 1887, providing that the United States circuit 
courts shall hâve original cognizance of a controversy between citizens of a 
State and foreign Btates, citizens or subjects, but that no civil suit sball be 
brougbt before such courts except in tbe district whereof the défendant is 
an inhabitant, a citizen of Mexico cannot sue a Connecticut corporation in 
the United States circuit court for the Southern district of California, al- 
though the corporation bas an office and managing agent in that district. 

At Law. On motion to quash service of summons, and on démarrer 
tp défendants preliminary answer in the nature of a plea in abatement. 

Stephen M. White, George J. Denis, and Max Loewenthal, for plaintiff, 
cited Harold v. Mining Co., 33 Fed. Rep. 629. 

George Fidler, for défendant. 

Défendant is an inhabltantof the state of Connecticut, and not of the stato 
of California. Railroad Co. v. Koontz, 104 U. S. 5; 8t. Clair v. Cox, 106 
U. S. 350. 1 Sup. et. Rep. 354; Railroad Co. v. Alabama, 107 U. S. 581, 2 
Sup. et. Eep. 432; Insurawe Co v. Woodworth, lll U. S. 138, 4 Sup. Ct. 
Bep. 864; U. S. v. Téléphone Co., 29 Fed. Eep. 17. Plaintiff is a citizen of a 
foreign state, and is not a citizen of a state, in the sensé in which the words 
are used in the constitution and the judiciary acts. Such citizen of a state 
must be a citizen of the United States, Scott v. Sandford, 19 How. 393. A 
citizen of a state is not a citizen of the United States unless he has thjB quali- 
fications of the latter by birth or naturalization. TJ. 8. v. Cruikshank, 92 
U. S. 542; Railroad Co. v. Koontz, 104 U. S. 12. And even a citizen of the 
United States, who is a citizen of the District of Columbia, [ffepbum y. Ml- 
zey, 2 Cranch, 445; Barney v. Baltimore City, 6 Wall. 280,) or of a territory 
of the United States, {New Orléans v. Winter, 1 Wlieat. 91,) is not a citizen 
of a state. That the words "citizens of différent states," in the proviso re- 
lating to the district in which suit may be brought, at the end of section 1 of 
the act of March 3, 1887, do not compreliend "foreign citizens," (or citizens 
of "foreign States,") is apparent trooi the use of botli terms in tlje previoua 
V.SÔF.no.l — 1 
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part of the section, which déclares in what cases the circuit courts shall hâve 
jurisdiction. 

Ross, J. This action was commenced in this court. It was brought 
to recover of défendant a large sûm of money, in amount exceeding one 
million of dollars, for services alleged to hâve been rendered, and for maps 
and data alleged to hâve been furnished, by plaintifï to an alleged Mexi- 
can corporation, styled "Luis Hullôr & Co.," in connection with certain 
lands in the republic of Mexico, payment for which it is charged was 
assumed by the défendant. In the complaint it is averred that the 
plaintifF is a citizen of the republic pf Mexico, and a résident of the 
county of San Diego, state of California; that the défendant is a corpo- 
ration duly created by the laws of the state of Connecticut; that under 
and by virtue of its charter it bas the power and capacity to buy, re- 
çoive, hold, and sell lands in jany state of the United States, and in any 
and ail parts of the republic of Mexico; and to do any and ail acts, and 
to make any and ail contracts, rdating or incident to the purchase, sale, 
or holding of such lands; that défendant bas ever since its création car- 
ried on business by virtue and under the authority of and in accordance 
with its charter; that its principal place of business is in the city of 
Hartford, state.of Connecticut; and that it is " doing business in the state 
of California,; and has an office and managing agent in sacd state of Cali- 
fornia, within the county of San Diego." The summoris issued in the 
action was served by the marshal of the district, as appears from the re- 
turns indorsed thereon, upon one Charles Scofield, "managing agent of 
défendant in San Diego county." The défendant has appeared specially 
and only for the purpose of objecting to any jurisdiction of this court 
over it; and has, among other things, pleaded that it is a foreign corpo- 
ration, and that at the time of the commencement of this action, and at 
the time of the attempted service of process upon it, it had no place of 
business or agent or oflScer in this state, or any person authorized to re- 
çoive service of légal process for it, and that Charles Scofield at the time 
of service upon Lim was not, and never was, a managing or other agent 
or oflBcer of défendant within this state. 

Without référence to the question of the sufficiency of the plea as set 
up in the prelimihary answer, I think it sufficiently appears from the 
complaint itself that this court has no jurisdiction ofthe défendant in 
the action. By the act of congrêss approved March 3, 1887, it is pro- 
vided — 

"That the circuit courts of the United States shall hâve original cognizance, 
concurrent ■With the courts of the aeveral states, of ail suits of a civil nature, 
at common la.w or in equity, where the matter in dispute exceeds, exclusive 
of interest ànd costs, the sum'or value of two thousand dollars, and arising 
under the constitution or laws of the United States, or treaties made, or which 
shall, be madé, under their aùtliority ; oï in which controversy the United States 
are plaintifls of pëtitioners; or in whiCh there shall be a controversy betWeen 
citizens of difEbreht states, in which the matter in dispute exceeds, exclusive 
of interest and costs, the sum or value aforesaid; or a controversy between 
citizens of the same state claiming lands under grants of différent states; or 
a controversy between citizens of a state and foreign states, citizens or sub- 
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Jects, in whîch the matter in dispute exceeds, exclusive of interest aud costs, 
the sum or valueaforesaid. * * * But no person shall be arrested in one 
district for trial in another in any civil action before a circuit or district court; 
and no civil suit sball bebrought before either of said courts against any per- 
son by any original process or proceeding in any other district tlian that 
whereof he is an inhabitant; but where tlie jurisdiction is founded only on 
the faet that the action is between citizens of différent states, suit shall be 
brought only in the district of the résidence ol either the plaintiff or the de- 
fendant. * * *" 24 U. 8. St. 553. 

So far as this section relates to the district in which a civil suit in a 
circuit or district court may be originally brought, its plain meaning, as 
held by Mr., Justice Fièld, in WUson v. Telegraph Co., 34 Fed. Rep. 561, 
is this: 

"That such suit, where the jurisdiction is founded upon any of the causes 
mentioned in the section except the citizenship of the parties in différent 
states, must be brought in the district of which the défendant is an inhabit- 
ant. But where such jurisdiction is founded solely upon the fact that the 
parties are citizens of différent states, the suit may be brought in the district 
in which either the plaintiff or the défendant résides." 

The présent is not a suit between citizens of différent states, for the 
plaintiff is in the complaint alleged to be a citizen of the republic of 
Mexico, and the défendant to be a citizen of the state of Connecticut. It 
is therefore a suit between an alien and a citizen of a state, and, as has 
been seen, can only be brought in the district of which the défendant is 
an inhabitant. That district, according to the averments of the com- 
plaint, is not the Southern district of California, but the district of Con- 
necticut. The fact alleged, that the défendant is carrying on its char- 
tered business within the state of California, and has a managing agent 
within this judicial district, does not constitute it an inhabitant of this 
district. As both the charter of défendant and the laws of California 
permit this to be done, défendant may undoubtedly be sued in the courts 
of California. The extension of the opérations of the corporation, how- 
ever, beyond the limits of the state of its création, does not constitute it 
an inhabitant of every district in which it may do business. It can 
hâve but one résidence or habitat, and that is the place where ils prin- 
cipal business is done. "A corporation," said the suprême court in 
Bailroad Go, v. Kmntz, 104 U. S. 12, "may for the purpose of suit be 
said to be born where by law it is created and organized, and to réside 
where, by or under the authority of its charter, its principal office is. 
A corporation, therefore, created by and organized under the laws of a 
particular state, apd having its principal office there, is, under the con- 
stitution and laws, for the purpose of suing and being sued, a citizen of 
that state, possessing ail the rights, and having ail the powers, its char- 
ter confers. It cannot migrate nor change its résidence without the con- 
sent, expressed or implied, of its state; but it may transact business 
wherever its charter allows, unless prohibited by local laws." As the 
complaint itself shows that défendant at the time of the bringing of tbis 
action was not an inhabitant of this judicial district, the sumraons should 
be quashed, and the action dismissed; and it is so ordered. 
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MONTGOMERY V. UnITED StATES. 
(Circuit Court, D. Oregon. September 3, 1888.) 

1. CouBTS— Fedehal CoxJKTS-srtmisDièTiON— Claims against United States 
— P0BLIO Lands. 

The Word "claim," as used in thé act of 1887, (24 St. 505.) siving this court 
jurisdiction to hear and détermine certain claima against the United States, 
includes a "claim" by a purchaser of timber land under the act of 1878 (30 St. 
89) to bave a patent issne for the same. The ruling in Jones v. JJ. 8., 35 Fed. 
Bep. 661, atBrmed. 

3. Pdblio Lands— Sale of Timber Land — Whbn Complète. 

A sale of timber land under thé act of 1878, by the register and receiver of 
the local land-oflSce, is completed on the payment of the purchase priée, and 
the delivery of the certificate or receipt therefor; and it is not necessary that 
the same should l)e ratifled or conflrmed by the commissioner of the gênerai 
land-otBce; but it is the duty of such commissioner, on receiving "the papers 
and testimony in the case" from the local land-offlce, if it appears prima fade 
therefrom that the law has been complied with, to cause a patent to issue 
thereon to the purchaser. 

8. Spbcifio Pbhfobmancb— Jckisdiction — Public Lands. 

A court of equity has jurisdiction of a suit to compel the spécifie perform- 
ance of a contract to convey land, without référence to the locality of the 
same; and this court has jurisdiction, under the act of 1887, of a suit against 
the United Btates to compel the issue of a patent to a purchaser of timber 
land under the act of 1878, although the same is situate in Washington ter- 
ritory. 

{Syllabzis by the Court.) 

Suit to Compel the Issue of a Patent. 

W. ScoU Beebe and Janies K. Kelly, for plaintiff. 

Lewis L. McArthur, for défendant. 

Deady, J, This suit is brought under the act of March 3, 1887, (24 
St. 505,) entitled"An act to provide for the bringing of suits against the 
governinent of the United States," to compel the issue of a patent to the 
petitioner to the S. W. i of section 10, in township 9 N., of range 1 W. 
pf the Wallamet meridian. 

It is alleged in the pétition that the petitioner résides in Multnomah 
county. Or., and it appears therefrom that the land in question is situated 
in Cowlitz county, Wash. T., and is of the value of $5,000, and not more 
than $10,000; that on October 28, 1882, said land was surveyed public 
land of the United States, and subject to entry and purchase under the 
act of June 3, 1878, (20 St. 89,) for the sale of timber lands in tlie Pa- 
cific States, including Washington Territory, "and was valuable chiefly 
for timber, but unfit for cultivation;" that on said October 28th the peti- 
tioner was a citizen of the United States, and, having complied with the 
requirements of said act, and the régulations governing the acquisition 
of lands thereunder, so as to enable him to pay for the same, and claim 
a patent therefor from the United States, did on said da,y, at the United 
States land-office at Vancouver, Wash. T., purchase said land from the 
défendant, and did then and there pay to the receiver of said land-office 
the purchase priée therefor, to-wit, the sum of $400, or $2.60 an acre; 



MONTGOMERY V. UNITED STATES. 6 

and that saîd receiver gave the petitioner "a certificate or receipt" for 
eaid money, as "being in full" for said land. 

That the défendant keeps and retains said money; and its servants, 
whose duty it is to exécute and deliver tothe petitioner a patent for said 
land, although often requested, refuse so to do, and deny the right of 
the petitioner to hâve the same, or to auy interest therein. 

The prayer of the pétition is that the court will deeree that the défend- 
ant issue to the petitioner a patent for said land. 

Due service was made of the pétition, as provided in section 6 of the 
act of 1887, and the district attorney appears for the défendant, and de- 
murs to the pétition. 

The causes of demurrer are the same as those that were argued and de- 
termined in Jones v. U. «S., 35 Fed. Rep. 561, decided in this court on 
July 16, 1888, in which it was held that an applicant for land under the 
timber act of 1878, "becomes the purchaser thereof when he makes the 
prescribed proof to the satisfaction of the register, and pays the pre- 
Bcribed price therefor;" and "when the certificate of purchase is issued 
to the applicant the land described therein becomes his property,^ — the 
bare légal title is ail that remains in the vendor in trust for the vendee; 
and if it was the case of a private person, a court of equity would com- 
pel him to perform his part of the contract by executing and delivering 
to the vendee the proper conveyance thereof;" and that "the claim" 
against the United States for a patent arising on this contract of sale with 
the petitioner is in its nature "enforceable by a suit in equity in this 
court for a spécifie performance of the same; and this brings the peti- 
tioner within the act of 1887, which gives her the right to sue the United 
States on any claim arising on contract, by a suit in equity, as 'if thé 
United States were suable,' — which must mean, as if the United States 
were a private person;" and, also, (1) that the land in question is with- 
out the territorial jurisdiction of the court; and (2) that this sale under 
the act of 1878 is not binding on the government until it is ratified or 
confirmed by the commissioner of the gênerai land-ofRce. 

As to the second point, it is sufBcient to say that the statute provides 
that on payment of the purchase money " the applicant may be permitted 
to enter the same. * * * and on the transmission to the gênerai 
land-ofSce of the papers and the testimony in the case a patent shall is- 
sue thereon." 

It may be admitted that, notwithstanding the peremptory language 
of the statute, "the papers and testimony in the case" must show a prima 
fade compliance with the law before the purchaser is entitled to the pat- 
ent. And if there was any fraud in the proceeding before the local land- 
office, sufficient to vitiate the purchase, and overcome the prima fade case, 
the government can set it up as a défense to the suit for spécifie perform- 
ance, where the rights of the parties may be examined and passed on 
judicially, as they ought to be. 

As to the first point, the objection is founded on a misconception of 
the nature of the suit. This is not a local action to recover the posses- 
sion of the land, but a transitory one to enforce the spécifie performance 
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of à contract conCwnîng the samei In suàh, a proceeding a court of eq- 
uity opérâtes by its decree in perscmam, on the défendants, and not in 
rem, on the subject-matter; and tberefore it matters not whether the land 
which is the subject of the contract is within the territorial jurisdiction 
of the court or not. If the court gets jurisdiction of the parties it has 
jurisdiction to détermine what, if any, contract exists between them, 
and enforce it against the party în default, and may compel obédience 
to its decree by proceedings in the nature of punishment for contempt. 8 
Pom. Eq. Jur. § 1317; 2 Story, Eq. Jur. § 743. 

. ,But, assuming, as I do, that "the claim" of the plaintiff is within the 
purview of the act of 1887, this court has jurisdiction in this case without 
référence to the locality of the land, simply because congress by that act 
has conferred it.' The petitioner is required to bring his suit, not in the 
district wheré the land is situated, but in that in which he résides. The 
United States is potentially existent or résident throughout the states and 
territories, and agrées by the ternis of the act to subroit to the jurisdiction 
of the court in which the suit is brought, on due notice thereof being 
given to its attorney and représentative. And thus the court gets juris- 
diction of the parties and the cause, and it is immaterial, either under 
the statute or the gênerai princi pies Qfequity jurisdiction, wherethe land 
for which the patent is saught may lie. 

. The demurrer is overruled. 



Seddon v. Virginia, T. & G. S. & I. Ce. et al. Seddon, Trustée, v. 
Same. W. C. Seddon v. Same. Page v. Samb. Dooley v. Same. 
Maben v. Same. Leaee v. Same. 

{Circuit Gov/rt, W. D. Virginia. Angnst 7, 1888.) 

1. . Bkmovai, 01" Causes— CiTizBNSHiP op Parties. 

lii a sait against a corporation and its directors Jointly, to cancel subscrip- 
tions to the corporate stock, and to compel the défendants to refund the 
amounts already paid on the same, the directors are not merely nominal 
parties; and where one of them is a citizen of the District of Columbia, or a 
citizen of the same state as plaintiff, the suit is not removable under act Cong. 
March 3, 1887, § 2, providing that any suit in which the controversy is wholly 
between citizens of différent states shall be removable to the United States 
circuit court.* 

a. Same— Recokd akd Pétition. 

A record and pétition for removal of a cause from the state to the fédéral 
courts, which fails to show tlie citizenship of the petitioners at the time the 
suit was commenced, does not entitle them to a removal. 

On Motion to Eemand. ™" 

Seven suits, in which Thomas Seddon, Thomas Seddon, trustée, 
James B. Pace, James H. Dooley, W. 0. Seddon, J. G. Maben, and T. 

•Couoemlng the removal of causes under the act of Maroh 8, 1887, on the^ronnd of 
diverse citizenship, see Cooley v. MoArthur, 35 Fed. Rep. 372, and note; Whelatt v. 
RaUroad Co.; Id. 849. 
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C. Leake, Jr., were the respective plaintiffs, and the Virgînîa, Tennes- 
see & Carolina Steel & Iron Company, a corporation, and its directors, 
were défendants, the object of which was to cancel subscriptions to thè ■ 
stock of the corporation défendant, and compel it and its directors to 
refund the amounts already paid in the subscriptions. Act Cong. March 
3, 1887, § 2, pro vides that any suit in which the contre versy is wholly 
between citizens of différent states, and which can be fully determined 
as between them, shall be removable to the United States circuit court 
for the proper district. 

Whiie & Buchanan, Christian & Christian, and W. W. Gordon, forplain- 
tiff. 

jB. 4. -4yer8, Atty. Gen., for défendants. 

Paul, J. Thèse seven, suifs were înstituted in the circuit court of^ 
Washington county, Va. The défendants, the Virginia, Tennessee & 
Carolina Steel & Iron Company, Frederick W. Huidekoper, John H. ïn- 
naan, William*?, Clyde, George S. Scott, A. H. Bronson, Extine Nor- 
ton, and Nathaniel Thayei', petitioned the state court to remove thèse 
cases into this court, which pétition was denied, and the said défend- 
ants, under the provisions of section 2, act March 3^ 1887, amending 
act March 3, 1875, (24 St. at Large, 652,) presented their pétitions, 
with a copy of the record, to this court, and the causes were docketed 
hère at the May tenh, 1888. They are now submitted on a motion to 
romand to the state court, on the ground that this court bas no jurisdic- 
tion of said causes. The object of ail thèse suits is the same. They are 
brought by subscribers to the capital stock of the Virginia, Tennessee & 
Carolina Steel & Iron Company, for the purpose ofannuUing their sub- 
scriptions, and to recover the amounts already paid on such subscrip- 
tions, on the ground that the subscriptions were induced by fraudulent 
représentations made by the directors of said Company, and contaiiiéd 
in a prospectus issued by said directors. The claims are made against 
the Virginia, Tennessee & Carolina Steel & Iron Company, a corporation 
under the laws of the state of New Jersey, and the directors of said Com- 
pany. The directors are the défendants Frederick W. Huidekoper,' a 
citizen of the District of Columbia; John M. Bailey, a citizen of Virginia; 
George S. Scott, William P. Clyde, John H. Inman, A. H. Bronson, 
and Extine Norton, citizens of New York; and Nathaniel Thayer, a cit- 
izen of Massachusetts. The other défendants are citizens of thé state of 
Virginia. It is eonceded that they are merely nominal parties to the 
suits, and it is not necessary to consider their citizenship in discussing 
the question of the jurisdiction of this court. The citizenship of the 
plaintiffs in the several suits is as foUows: Thomas Seddon, Thomas 
Seddon, trustée, James B. Pace, James H. Dooley, and T. C. Leake, 
Jr., Virginia; William C. Seddon, Maryland; and J. C. Maben, NeW' 
York. The pliaintiffs move that thèse causes be remanded to the state 
court — First. Because the pétition for removal is insufficient, in that it 
fails to aUege that the citizenship of the parties, as stated in the pétition, 
existed at the commencement of the suits. The records, as brought into 
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thîs court, did not contain the bills filed in the several causes in tbe state 
€ourt, the records being copied and brought hère before the bills were 
filed. But by an agreement in writing, signeu by counsel for the plain- 
tififs, and for the défendants, and filed at the hearing of this motion, the 
bill is made part of the record in each cause. The record, as thus made 
up, including the pétition for renioval, fails to show the citizenship of 
the petitioners at the time the suits were commenced. It is well settled 
that the citizenship of the parties, which gives jurisdiction to this court, 
must be shown to hâve existed at the time of commencing the suit, and 
at the time of filing the pétition for removal. RaUroad Co. v. Swan, 111 
U. S. 379-381, 4 Sup. Ct. Rep. 510; Gibson v. JBruce, 108 U. S. 561, 
2 Sup. Ct. Rep. 873;^ Akers v. Akers, 117 U. S. 197, 6 Sup. Ct. Rep. 
669. If no other ground existed than the failure of the record and pé- 
tition to show the citizenship of the parties at the time the suits were in- 
stituted, and when the application for removal was made, the court is 
of dpinion that for this reason the causes should be remanded. Second. 
Another ground for the motion to remand is that the défendant Frederick 
W. Huidekoper, vvho is one of the directors 'of the Virginia, Tennessee 
& Carolina Steel & Iron Company, and who is jointly sued with said 
Company and the other directors of said company, is not a citizen of any 
state, but is a citizen of the District of Columbia, and that the suits are 
therefore not between citizens of différent states, and are therefore not 
removable. "States of the Union are the political bodies referred to in 
the extension of the judicial power of the United States to controversies 
'between the citizens of différent states.' The territories /)f the United 
States are iiot such states, and the District of Columbia is not a state, 
and hence citizenship in neither will suffice to give jurisdiction." Spear, 
Fed. Jud. 144, 145; Hepburn v. EUzey, 2 Cranch, 445; Corporation of 
New Orléans v. Winter, 1 Wheat. 91; Barney v, Baltimore City, 6 Wall. 
280. 

Counsel for défendants contend that said Huidekoper, though one of 
the directors of the Virginia, Tennessee & Carolina Steel & Iron Com- 
pany, is not a real, but only a nominal, party to thèse suits; that the 
only real défendant in the controversy is the Virginia, Tennessee & Caro- 
lina Steel & Iron Company; that ail of the directors of said company are 
nominal parties; and, if not nominal, their liability is several and sep- 
arable, and is not joined with that of the said company of which they 
are directors. The court cannot adopt this view. The bill in each suit 
seeks relief against the said Virginia, Tennessee & Carolina Steel & Iron 
Company, and ail of the directors. The bill in each suit states: 

"Your orator is advised that he bas the right to hâve the said contract of 
subscription annùlled and rescinded; to recover from the said company and 
the said directors the said sums paid by him on accountof said stock, with iii- 
terest on each payment from the time of its payment, aiid to hâve the estate 
of and debts due the said company in this state subjected to their payment. " 

The prayer of each bill is: 

"That upon a hearing of the cause your honor will adjudge, order, and de- 
cree said cuntract of subscription to be nul! and void; that said company and 
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said directors payto your oratorthe said sums paid byhim on accountof said 
stock, with interest on each payment from its date; that the said estate and 
debts of said company which hâve been attached in this cause be subjected to 
the payment of what is due your orator." 

The charges in the bill and the prayer for relief make a single contro- 
versy. It is not a separable one, so as to enable some of the défendants 
to remove the cause into this court. The plaintiffs hâve sued the de- 
fendants jointly, as they had a right to do, and they must be treated aS 
joint défendants, and real parties to the controversy. Railroad Co. v. 
'MUk, 113 U. S. 256, 5 Sup. Ct. Rep. 456; Pirie v. Tvedt, 115 U. S. 
41-43, 5 Sup. Ct. Rep. 1034, 1161; Sloanev.Andmon, 117 U. S. 278, 
279, 6 Sup. Ct. Rep. 730; UtOe v. GOes, 118 U. S. 602, 7 Sup. Ct. Rep. 
32; Wire Hedge Go. v. FuUer, 122 U. S. 535, 7 Sup. Ct. Rep. 1265. 
This ground for remanding, to-wit, that the défendant Frederick W. 
Hùidekoper is a citizen of the District of Columbia, and not of any stata, 
and that the controversy is single çnd not separable, applies alike to ail 
of the suits, and is sufficient cause for remanding them ail. 

It further appears from the record that the défendant John M. Bailey 
is a citizen of the state of Virginia, and that the plaintifis in five of the 
suits, viz., Thomas Seddon, Thomas Seddon, trustée, James B. Pacé, 
James H. Dooley, and T. C. Leake, Jr., are citizens of the same state. 
J. C. Maben, the plaintifF in another suit, is a citizen of the state of New 
York, the same state of which the défendants George S. Scott, William 
P. Clyde, John H. Inman, A. H. Bronson, and Extine Norton are citi- 
zens. In ail of thèse suits, then, it is clear that the requisite citizenship 
. to give this court jurisdiction does not exist. The opposing parties in 
the suits hâve not eaeh a différent state citizenship. 

Other reasons are assignéd by counsel for remanding thèse causes, but 
it is unnecessary to consider them. The foregoing are sutHcient. Or- 
ders will be entered in ail the causes, remanding them to the state 
court. 



Kansas City «Se T. Ry. Co. v. Intebstate Lumber Co. 
{Circuit Court, W. B. Missouri, W. D. August 27, 1888.) 

1. Bkmoval of Cattsks — Motion to Remand— Time op Heahing. 

Under the removal acts of 1875 and 1887, § 3, requiring the party remoTiuSr 
the cause to give bond for entering in the United States circuit court, on tlie 
flrst day of its next session, a copy of the record, and for appearing and en- 
tering bail, etc., and providing that, such copy being entered, the cause shall 
proceed as if it had been commenced there, the United States circuit court 
nas no power to remand a cause so removed, for want of jurisdiction prior to> 
the return-day, that being tbe next regular term after the removal. 

2. Same— Procédure after Removal — Eminent Domaik — Appointment of- 

commibsionbbb. 

Under the Missouri statute for the condemnation of land by railway com- 
panies, proViding that a summons shall be issuëd to the owner, giving him xû^ 
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days' notice of the time when the pétition will be heard, where the cause îs 
removed to the United States circuit court on the retnm-day of the summons, 
the appointment of commissioners by the latter court to assess damages is 
a prdceeding in the cause, and will not be made prior tô the hext regular term 
after the removal. 

At Law. 

Condemnation proceedings by the Kansas City & Topeka Railway 
Company against the Interstate Lumber Company. Motion of petitioner 
to remand cause to state court, or to appoint commissioners to assess 
damages. 

OrUtendm, McDougal & Stiles, for petitioner. 

Kagy & Bremerman and Jefferson Brumback,{oT défendant. 

Philips, J. The petitioner instituted this proceeding in one of the 
circuit courts of Jackson county, Mo., for the condemnation to its use 
of certain land belonging to the défendant. The petitioner is a railroad 
corporation, claiming the right of condemnation under grant of power 
therefor under the statutes of thisstate. Both parties are non-residents. 
On service of summons on défendant, it appeared before the state court, 
and filed its pétition for the removal of the cause to this court. The re- 
moval was accordingly made. The record from the state court is prop- 
erly returnable to the ne;xt session of the United States circuit court, 
. which would be the third Monday of October next; but the petitioner 
appears hère and présents the record, and, after notice to the défendant, 
moves the court to remand the cause for the reason that this court bas 
no jurisdiction over the subject-matter, with the further suggestion that, 
if this court should hold that the removal was well taken, the court then 
i proeeed to appoint commissioners, pursuant to the statute, to assess the 
damages, without waiting therefor until the next session of this court. 
. : , The motion to remand présents for détermination the question of prac- 
tice whether or not this court can entertain such motion prior to the term 
of court in which the défendant is required to file the copy of the rec- 
ord. By the third section of the removal act of 1875, as well as by that 
of 1887, the party removing the cause is required to give bond "for bis 
or their entering in such circuit court, on the first day of its then next 
session, à copy of the record in such suit for their appeariug and enter- 
ing bail, etc.; and, the said copy being entered as aforesaid in said cir- 
cuit court, the cause shall then proeeed in the same manner as if it had 
been originally commenced in the said circuit court." There can be no 
question but that in contemplation of this statute the cause would not 
be for heàring until the next regular term of the United States court oc- 
curring after stfch removal. It bas been held, however, that this stat- 
ute does not prevent the other party from bringing up and filing in the 
Uuited States court such copy of the record, and this be may do at any 
dày before tHe.return-day; but the cause itselfcould not beproceeded 
iip.priprtp the term at which, by the ternis of the bond, the removing 
party is required to présent the record, and enter bis appearance. It is 
^,'àlà6^ell sèttled that from the time bf entering the motion, and tendering 
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the required bond fdr removal, the jiirisdiction" of the state court over the 
subject-matter of the suit ceases, and the jurisdiction of the United States 
circuit court attaches eo instanti; but the exercise of that jurisdiction be- 
gins when the copy of the record is entered in court. ' Railroad Co. v. 
Kooniz, 104 U.- S. 6-14. The case is supposed to be docketed on filing 
the transcript. Spear, Fed. Jud. 520. This would be the docket of the 
next session for the purpose of the exercise of jurisdiction in proceeding 
to the heariug, trial, and détermination of the cause. As jurisdiction 
over the case itself is not to be left in absolute suspense between its ces- 
sation in the state court and the next session of the United States circuit 
court, the very necessities of justice, and the préservation of the rights 
of the plaintiff, would demand that the latter court should exert its ju- 
risdictional power, under certain contingencies, ad intérim. This, it bas 
been held, it may do on présentation of the record and notice to the ad- 
verse party, in the instance of issuing the writ of injunction, or some r©- 
straining order to préserve the status of the case, or to appoint a receiver, 
and to issuethe writ of attachment inaid of thesuit. Dill. Rem. Causes,- 
71; MinÎTig Go. v. Bennett, 4: Sawy. 289; Railroad Co. v. Railroad Co., 5 
Fed. Rep. 160; In re Railway Co., 2 McCrary, 216, 4 Fed. Rep. 10. So 
it was held, orally, by Judge Dillon, when judge of this circuit, that 
between the time of the order of removal hi the state court, and the fil- 
ing of the record in the United States court, dépositions might be taken 
de bene esse. Thèse are in the nature of provisional remédies and orders, , 
designed to préserve the essential rights of the parties, in preventing a 
failure of justice. In other words, they are agencies to préserve the statu 
quo of the parties prier to the act of removal. It seems to me that it 
would be a forced construction of thèse rulings to extend theoi to the in- 
stance of remanding the cause prier to the return-day. In order to re- 
mand this cause, the court must review the pétition, and consider the 
whole question of jurisdiction, the subject-matter of the controversy, and 
the character of the parties as disclosed by the pétition. If the cause is 
remanded, it is a final détermination of the case, a final judgment, so far 
as this court is concerned. As the law now stands, it is a judgment not 
reviewable on appeal or writ of error. It is final. It certainly was not 
within the contemplation of the framer of the act that the party taking 
the removal could be thus turned out of the United States court prier to 
the return-day of the case. It is true, the removal act, section 5, act' 
1^76, which is not repealed by the act of 1887, provides that, if it shall 
appear to the circuit court, at any time after such suit is brought or re- 
moved thereto, that such suit does not really involve the jurisdictionâl 
matter, it may be remanded. But it is to be observed that this can be 
done only "after such suit has been brought or removed thereto." As 
already shown, this was not eontemplated until the time. had elapsed 
when the party so removing it had filed the record. And while the.ad- 
verse party may présent the record, "the suit will stand and be proceeded. 
inthëS&meâs if the jpapers hàd béen filed by the applicant for removal," 
McBratney V. tJsher, 1 Dîll. 371. We hâve n,ot overlooked, in reaching 
this coflclusionj. the suggestion of the great inconvenience and injustice 
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to the petitioner in a condemnation proceeding in thus delaying action 
until the succeeding term of the United States court. With the expe- 
diency and imperfections of the law the court has nothing to do, except 
in so far as such* matters may aid in a proper interprétation of the stat- 
ute. Hard cases are the quieksands of the courts, and the constant 
temptation against which courts ought ever to guard is to make law to 
meet hard cases, instead of declaring the law as they find it. 

2. The next question, in its order, is: Can this court now proceed 
to the appointment of commissioners, as provided by the state statute, 
for the assessment of damages? The statute directs, in substance, that 
where lands are sought to be appropriated by any railroad for public use, 
and the parties cannot agrée upon the proper compensation, such corpo- 
ration may âpply to the circuit court of the county where the land lies, 
or thejudge thereof in vacation, by pétition settiug forth certain speci- 
fied facts, praying the appointment of three commissioners or a jury to 
assess the damages. Upon liling the pétition, a summons shall be is- 
sued, giving such owner at least 10 days' notice of the time when the 
pétition wili be heard. Provision is also œade for notice by publication 
to unknown and non-resident parties. The court, or judge in vacation, 
on being satisfied that due notice of the pendency of the pétition has 
been given, shall appoint three commissioners, freeholders and résidents 
of the county where the land is situated, to assess the damages, who, 
after viewing the property, shall forth with return under oath such assess- 
ment of damages to the clerk of the court. The clerk shall file such re- 
port, and record the same, and thereupon such company shall pay the 
clerk the amount of the assessment for the party in whose favor it is 
made; and, on making such payaient, it shall be lawful for such com- 
pany to hold the interest in the property so appropriated for the uses 
aforesaid, etc. It is then provided that upon the filing of such report 
the clerk of the court shall duly notify the party whose property is af- 
fected of the filing thereof; and the report of said commissioners may be 
reviewed by the court in which the proceedings are had, on written ex- 
ceptions filed by eithsr party in the clerk's office within 10 days after 
the service of the notice aforesaid; and the court shall make such order 
therein as right and justice may require, and may order a new appraise- 
ment upon good cause shown. Such new appraisement, at the request 
of either party, shall be by a jury, under the supervision of the court, 
as in ordinary cases of inquiry of damages; such proceedings, however, 
not to afi"ect the right of the company to enter upon the land, it having 
paid the original assessment, but only the amount of compensation to 
be allowed. What" has been said respecting remanding the cause'is quite 
applicable to this motion. Judge Dillon, in his work on Removal of 
Causes, (page 71,) says: 

;"ïhé jurisdiction of the circuit court does not properly attach untîl therec- 
oiid of the state court is entered therein. If it be entered before the time, it 
has been luade a question whether it will then attach. For some pùrposes it 
Would seem that it might; as, for example, if it became necessary meanwhile 
to issue an injunction, or appointa roçeiver, (which should be done, however. 
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only upon notice,) in order to protect the right of the parties, or to préserve 
the property in litigation." 

So BiLLiNGS, J., in RaUroad Co. v. Railroad Co., 5 Fed. Rep. 160, on 
refusing to dissolve an injunction before the return-day of the record, 
very aptly expressed the limitation of the rule as to what the United 
States circuit court might do ad intérim: 

"What the court should do in this, ag in ail cases where the record is hère 
before the return-day, is by ail proper orders to préserve the property in dis- 
pute, and the rights of ail the litigants." 

But it must be conceded that to entertain this motion, and proceéd 
now to the appointment of commissioners, is to proceed with the cause. 
It is to assume that the cause is properly hère, and to take a step therein 
in the nature of adjudication. As shown by the preceding discussion 
herein, the court may be called upon ta détermine, in the first instance, 
■whether or not it has acquired jurisdiction, either over the subject-mat- 
ter, or from the character of the parties. Unless it has so acquired ju- 
risdiction, it could not proceed to appoint the commissioners, as its act 
therein would be coram non judice. In the next place, the court must 
détermine,, from an inspection of the pétition, whether or not the juris- 
dictional facts are stated entitling the petitioner to institute the condemna- 
tion proceeding. If it be said in answer to this that the state court has 
already determined the sufficiency of the pétition in issuing the sum- 
mons to the défendant, it is not maintainable, because the statute directs 
that upon filing the pétition summons shall be issued, giving the owner 
10 days' notice "of the time when said pétition will beheard;" showing 
that the pétition is not to be heard until after such summons. And as 
the cause was removed from the state court on the return-day of the sum- 
mons, the pétition remains to be heard. The succeeding section of the 
statu te provides that the next step to be taken is that the court, or judge 
in vacation, shall be satisfied that due notice of the pendency of the pé- 
tition has been given. Thèse are facts to be ascertained by the court in 
the progress of the causej and whatever construction may be placed upon 
the term "said pétition wiU be heard," whether it pertain, as contended 
by counsel for défendant, to the détermination in advance of the ques- 
tion whether or not the use be a public one to which the property is to 
be applied, or whether it pertains solely, as contended by counsel for 
the petitioner, to the giving the property owner the right to be heard in 
the matter of appointing proper commissioners, it still remains, an action 
taken by the court in the progress of the condemnation proceedings, and 
as such it cannot be regarded as in the nature of a mère provieiional or- 
der designed to maintain the statu quo of the parties, "or to préserve 
the property in litigation." It was for this reason, in the main, that 
Judge Nelson, in Be Railroad Co., 2 McCrary, 216, 4 Fed. Rep. 10, re- 
fused, befoire the return-daj, to appoint such commissioners. . As al- 
ready suggested, before the appointment of such commissioners could be 
made on this record, I should haye to détermine the question as to 
whether this cause was properly removed to this court; and as I am in* 
clîned to the opinion thiat the §ame was prematitrely removçd,, and aa I 
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h^Vé jùst held that I cannotremaiid it until the next session of this 
court, it must foUow that I should décline to appoint commissioners as 
requéstèd. The motions are denîed. 



McCoemack: v. James. 
^ (DisHet Court, W B. Virginia. May 37, 1886.) 

1. E(iuiTT— Pbactice— Masteh's Ebpokt— Statbmknt of Facts. 

Under U. S. equity rule No. 76, providing that masters' reports shall recîte 
no part of any state of facts. etc., used before them, but shall refer to and 
specify suoh state of facts, so as to inform the court what state of facts was 
used, a comraissloner's report need not state what facts he considers ptoved 
by the évidence. 

2. Samb— ScopB DP Eefbhenob, 

A commissioner may allow charges for improvements on real estate, al- 
though that matter was not embraced in the decree of référence, where the 
question is raised by the pleadings, and the parties examined witnesses as to 
the value of such improvements, and agreed to aubmit the same to arbitra- 
tion, and the master adopted the award. 

8. MOBTGAQBS— DeEDS OP 'ftlUSÏV-RECORDrNQ — ^BONA FlDB PuRCHASER. 

Under Code Va. 1860, c. 11'8, g 5; prOviding that every deed of trust of real 
estate shall be void as to creditors and subséquent purchasers for a valuable 
considération without notice, until it is admitted to record, a recorded deed 
of trust of real estate is notice to a subséquent purchaser. 

4. Same— ACKNOWLEDQMENT— Certieicate. 

A certiflcate of acknowledgment to a deéd of trust certifying that H. J., 
"whose name appears signed to the within deed, came this day before me, 
E. O.W., acting justice for said county, and acknowledged the same to be 
his aet and deed, and desired me to certify the same to the clerk of the county 
court of said couhty, that it may be duly recorded," is a substantial com- 
, pliance with Code Va. 1860, c. 131", § 3, requiring such certiflcate to be to the 

foUowing efEect: "I, , a justice of the peace in the county aforesaid, in 

the state of — ■ — , do certify that , whose name is signed to the writ- 

iiig above, (or hereto annexed,) bearing date on the day of , has 

, arlçnowledged the same before me, in my county aforesaid," — and is sufa.- 
clent. 

0. Same — EiOHts oe Benbficiary— BsTOPrBii— In Pais. 

: A bencflciary under a recorded deed of trust is not estopped from asserting 
his lien as aeamst a subséquent purchaser of the land by having merely been 
cognizant of and participated in the negotiations culminating in a sale to such 
purchaser.i 

In Equity. On exceptions to commissioner's report. 

Campbell & Trigg, Daniel Trigg, and Sddon Longley, for plaintiff. 

ïïTiitetfc J?«c/ianan, for défendant. 

Paul, J. On the 25th day of April, 1861, Hansford James, of Smyth 
county, Va., eXecuted to James Ward a deed df trust conveying to said 
Ward a tract of land lying in said county, to secure certain creditors 

'Onthesubjèctbf éstoppelbyoonduotand déclarations, sée McDoweU v. Steel-Works, 
(Bl.) 16.N. E, B«p,/854, and note; Guest v. Opera-House Go., (lowa.) 38 N. W. Rep. 158, 
and note ; Towne v. Sparks, (Neb.) 36 N. W. Rep. 876 : Matthewa v. Warner, 33 Fed. Rep. 
869 j Marrow v.'Brinkley, (Va.) 6 S. B. Rep. 605, and note. 
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therein named, a préférence being given to David E.James, to whom 
he owed one bond of $2,226, and some other smaller amounts. This 
deed was duly admitted to record in the clerk's office of the county court 
of Smyth county on the day of its exécution, April 25, 1861. In March, 
1862, said, David E. Jamea assigned his interest in said trust deed to 
Henry Home; and in May, 1863, the said Hansford James, the grantor 
in the deed of trust, sold the said tract of 280 acres of land to the plain- 
tifï, Micajah McCormack, at the price of $7,500, in Confederate currency, 
of which sum said McCormack paid cash $6,500, and executed his bond 
ior $1,000, payable two years after date, the date being May 9, 1863. 
Said McCormack was put in possession of said land in the fall of 1863, 
and remained in possession thereof until June 24, 1870. On the 30th 
day of May, 1868, the said Hansford James filed his pétition in bank- 
ruptcy, and was adjudicated a bankrupt thereon. In his schedules in 
bankruptcy said Hansford James surrendered the said tract of 280 acres 
of land on wbich the deed of trust to Ward was given, and which he had 
sold to Micajah McCormack in 1863; and in November, 1868, said land 
was sold by G. J, Holbrook, the assignée in bankruptcy of said Hans- 
ford James, and at said sale David E. James, the preferred créditer in 
the deed of trust to Ward, became the purchaser at the price of $1,500. 
In November, 1868, Micajah McCormack filed his Mil before Hon. John 
C. IJndebwood, United States district judge for the district of Virginia, 
., praying for an injunction against the assignée of Hansford James, bank- 
;,rupt, and said David E. James, from further proceedings in said sale to 
David E. James, and that a title be decreed to said McCormack for said 
land. Gn the 9th of December, 1868, a restraining order was awarded, 
as prayed for in th^ bill. To this bill Hansford James, David E. James, 
and G. J. Holbrook, assignée in bankruptcy of Hansford James, filed 
tbeir answers; but on the 24th of November, 1869, the injunction granted 
December 9, 1868, was dissolved. On the 24th of June, 1870, an or- 
der was entered declaring David E. James entitled to the possession of 
said land, and ordering the marshal to put him in possession thereof. 
By an order entered April 3, 1872, at Richmond, the cause was removed 
: into the court of the Western district, at Abingdon. On a motion naade 
November 21,^ 1872, to reinstate the injunction, and for a rehearing, the 
bill was dismissed, with costs to the défendants. November 28, 1874, 
McCormack filed a bill of review, to which David E. James filed his an- 
swer, and on the 12th day of June, 1875, the decree of November 21, 
1872, dismissing McCormack's bill, was reversed and annulled, and the 
injunction dissolved by order of November 24, 1869, was reinstated; the 
jsfde made by Holbrook, assignée of Hansford James, bankrupt, to David 
E. James wa§ set aside, vàçated, and annulled, and a writ of possession 
awarded McCormack for the land. The ordçr says further: 

"It appeariù^ to the court that there is a lien asserted against said lând by 
David E. Jaméa, which he clàims is prier in dateto jplaintlfE's purchase, and 
that the lien is still subsistiiig aud valid;- and it further appearing that there 
is still a balance of puTcbase: money due from tbe plaiùtiff, and th^ he olaims 
to be entitled to rents and profits for the use of said: lai^ds during the tipe 
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that he has been dispossessed thereof, — it is ordered that lie so amend hîs bill 
as to biing thèse mattera, and any others ha may be advised, before this 
court. " 

In pursuance of this order, McCormack filed his amended and supple- 
mental bill, October 1, 1875, to which the défendants David E. James 
and Hansford James filed their answers October 21, 1875. In the mean 
time, on the 19th of August, 1875, said David E. James filed his péti- 
tion, praying that the said Micajah McCormack be compelled to pay the 
debt of $2,225, secured in said deed of trust, due said James, and that 
said McCormack, W. 0. Austin, deputy-marshal, their agents, etc., be 
restrained from executing the writ of possession awarded McCormack by 
the decree of June 12, 1875. On this pétition a restraining order wàs 
granted as prayed for. To this pétition McCormack filed his demurrèr 
and answer. On the 3d day of November, 1875, an order was entered 
dissolving the restraining order granted August 19, 1875, and allowing 
■ McCormack his costs against James. From this order an appeal was 
taken to the circuit court. . On the 28th day of March, 1876, the appeal 
was docketed in the circuit court at Lynchburg, and an order issued re- 
straining McCormack from ail further proceedings in the district court, 

until the adjudication ôf the appeal in the circuit court. On the 

day of March, 1877, the appeal was heard at Lynchburg, by Judge 
Bond, thé circuit judge, and the decrees of June 12 and November 3, 
1875, were afiirmed, and the appeal dismissed. From this decree an 
appeal was' taken by David E. James to the suprême court of the United 
States. In the suprême court the cause was dismissed under the six 
teenth rule of that court. Nbthing more was done in the case until June 
5, 1883, when a decree was entered in accordance with the decree ol 
1874, and the prayer of the amended and supplemental bill filed by 
McCormack, October 1, 1875, réferring to M. H. Honaker, a spécial 
commissioner, to take an accouiit, and report "what liability, if any, 
attaches to the alleged deed of trust exhibited by the défendant David 
E. Janies, with his answer, ptirpbrting to convey to James Ward, for 
the pùrposes therein mentiotted, the land therein mehtioned, by said 
Hansford James, which paper bears date April 25, 1861. What would 
be a reasonàble rent for said land from the 24th of June, 1870, to the 
'5thdayof July, 1875?" The question ofrents and profits was, by agree- 
ment in writing, signed by the plaintifi' and défendant, submitted to the 
arbitration of James T. Porter and R. C. Williams, as was also the ques- 
tion as to the value of permanent improvements put upon the lands by 
thé défendant, David E. James, during his occupation under his pur- 
chase from Holbrook, assignée in bankruptcy of Hansford James. Said 
arbitrators made their a ward, which was adopted by the spécial com- 
missioner, and made part of his report. 

, .The commissioner reports that the debt secured by the deed of trust 
is a liability attaching to the plaintiff by reason of his purchase of the 
land conveyed in the trust deed. The substance of the report is that the 
debt of $2,225 is a lien on the land, and this is the main point of con- 
troversy in this cause. 
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To this report the plaintiff, McCormack, files exceptions, marked 1, 
2, 3, 4, and 5. The défendant files exceptions numbered 1 and 2. The 
second exception by the défendant, which is to the amount of rent al- 
lowed McCormack Jjy the commissioner, is withdrawn in the written 
agreement filed by the defendant's counsel. The remaining exception is 
for the failure of the commissioner to report certain judgments claimed 
by the défendant to be liens on the land convey ed in trust. Thèse judg- 
ments were excluded, as the commissioner states, for want of sufficient 
proof. The court is of opinion that the report is correct in this respect, 
and the exception must be overruled. 

The first exception filed by the plaintiflf is for failure of the commis- 
sioner to report what facts were, according to his view of the évidence, 
proved. The report is in conformity with the requirements of equity 
rule No. 76, and this exception must be overruled. For the same rea- 
son plaintiff's exception No. 3 must be overruled. 

Plaintiff's fourth exception is that the commissioner erred in allowing 
the défendant, David E. James, charges for permanent improvements put 
upon the property while held by him under his purchase from G. J. Hol- 
brook, assignée of Hansford James, banknipt. While it is true, as n"l- 
leged iù the exception, that this matter was not embraced in the decree 
of référence, yet the question is raised in the pleadings. The parties, 
. plaintifi" and défendant, examined witnesses as to the value of the im- 
provements, and the plaintiff and défendant agreed to submit the same 
to ^arbitration. They had the power to do this. It was a matter in con- 
troversy, and the amount ascertained by the award was properly allowed 
by the commissioner, and this exception must be overruled. 

Plaintiff's fifth exception says: "The évidence shows that the trust 
debt was paid by Hansford James, and the commissioner should there- 
fore bave reported that there was no existing liability by reason of the 
deed of trust." The évidence, in the opinion of the court, does not show 
the debt to hâve been paid; and, granting that the testimony on this 
question was conflicting, it was the province of the commissioner to déter- 
mine its weight and credibility. The exception wiU be overruled. 

This disposes of ail the exceptions filed by the plaintiff and the de- 
fendant, except the second exception filed by the plaintiff. This excep- 
tion states two grounds which, it is asserted, should defeat the claim of 
the défendant, David E. James, under the deed of trust of April 25, 1861. 
The first is."that McCormack is an innocent purchaser for valuable con- 
sidération without notice of the deed of trust." The second is "that the 
défendant, David E. James, participated in the negotiations which cul- 
minated in the sale to and the payment by McCormack of almost the en- 
tire purchase money, and that David E. James is estopped, by his con- 
duct, to assert his lien by deed of trust." 

As to the first ground of exception, there is no principle of law that 
would seem to be more firmly established by an nnbroken Une of décis- 
ions than that a subséquent purchaser for valuable considerj^tlon without 
notice, in order to be protecled, must be a complète purchaser; that is, 
a purchaser of the légal title, who, before notice of an unrecorded incum- 
V. 36F.no. 1—2 
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brance, bas both paid th'e whole of the piircbase money and takèn a con- 
veyance. This, it must be remembered, is necessary as to an unrecorded 
conveyance. The foUowing are a few of the many décisions sustaining 
this doctrine: Briscoe v. Ashby, 24 Grat. 476, 477; Shirras v. Caig, 7 
Cranch, 34-48; Vattierv. Hinde, 7 Pet. 274; Boonev. Ohiles, 10 Pet. 211; 
Society v. Stone,8 Leigh, 218-236; Doswellv. Btichanan's Èx'rs, Id. 381-384. 
See, also, 2 Rob. Pr. (Old Ed.) 29, 30, 307; 2 Minor, Inst. 1028-1031; 
Bank v. Manoni, 76 Va. 802. The only modification of this doctrine to be 
found in the décisions of the suprême court of appeals of Virginia is in 
Preston's Adm'r v. Nash, 75 Va. 949. In that case the court held that a 
subséquent purchaser without notice of an unrecorded deed of trust was 
one who had paid the whole of the purchase money, and was entitled to 
a conveyance. In the case before the court the deed of trust securing 
James was recorded before the purchase by McCormack, and the pur- 
chaser had not paid the whole of the purchase money, so as to entitle 
him to a conveyance. The facts in the case of Preaton^s Adm'r v. Nash 
are so widely différent from those in the case under considération as not 
to require discussion. In fact, ail of the décisions on this subject of an 
innocent purchaser for valuable considération without notice deal with 
the question of priority arising eut of unrecorded deeds, creating liens 
on the purchased property. None of them involve the décision of the 
validity of a deed properly executed and recorded, as in this casé, prior 
to the purchase. 

In some of the United States, recordation of deeds or other writings 

-rèquired to be fegistèred in accordance with the registry acts is held to 
ciiarge a subséquent purchaser with notice. It is difRcult to see how a 
différent view can be held as to à deed of trust properly recorded under 
the registry acts of Virginia. Chapter 118, § 5, Code Va. 1860, pro- 
vides that every deed of trust or mortgage, conveying real estate or goods 
and chattels, shall be void as tocreditors and subséquent purchasers for 
valuable considération without notice, until and except from the time it 
is duly admitted to record in the county or corporation wherein the prop- 
erty embraced in such contract or deed may be." The very object of the ' 
législature in enacting this provision was to give the purchaser or other 
person dealing with the property notice of any incumbrance thereon. 
For the convenience of persons desiring to investigate the condition of 
the property, the clérk is required to keep an index of the record-book, 

-as well in the name of the grantor as of the grariteé. In order to give 
further notoriety to such transactions, the clerk is required topost, in 
the moming of the first day of each term of his court, at the front door 
of the court-house, a list of ail writings admitted to record under chap- 
ter 121, Code 1860, during or since the preceding term, and a duplicate 
of such list is to be prpsented to thé court, and entered of record in the 
minutes. Code Va. 1860, c. 121, §§ 8, 10. So complète are the re- 
quirements for the registratibn of ail matters touching the titles to land, 
so easy of access is the necessary information, and so gênerai among ail 
classes of people is the knowledge where and how it can be attained, that, 
in the language of a distinguished law writerj "for one to be deceived ar- 
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gués in gênerai a négligence so gross as to exclade sympathy for the suf- 
ferer." 2 Minor^ Inst. 988. But, if we should concède that the deed 
of trust to Ward was not construclive notice to McCormack, the pur- 
chaser, I think the weight of the testimony shows that he knew of the 
existence of this lien at the time of his purchase. In no view of the 
case ean the court regard him as an innocent purchaser without notice, 
and thus déclare invalid the deed of trust, executed, acknowledged, and 
recorded in conformity with ail the requirements of law necessary to in- 
sure the payment of the deht which the trust was given to secure. To 
do so would be to set a précèdent in this court that would sanction the 
grossest négligence in a purchaser of lands, set at naught the solemn rec- 
ords of our registry acts, by testimony resting on the uncertain memory 
of witnesses given 25 years after the record has been made, and to ren- 
der uncertain and insecure the highest assurances that debtors can give 
for the security of their creditors. 

As to the second branch of the second exception, that "David E. 
James was cognizant of and participated in the negotiations which cul- 
mina ted in the sale, and is therefore estopped by his conduct from as- 
serting his lien by deed of trust," the charges thus made rest upon the 
unsupported testimony of McCormack, plaintiflf. The answer of David 
E. James, which is responsive to the allégations in the amended and 
supplemental bûl, dénies that he participated in the negotiations for the 
sale, and asserts that McCormack had notice of the lien. The anSwer 
of Hansford James, in response to allégations in the amended bill, says 
McCormack had notice of the lien of David E. James. The testimony 
of the other witnesses is too indefinite in time and circumstances, or 
the time fixed as to conversations with McCormack on the subject of the 
lien is too remote from the date of sale, to be entitled to much weight. 
FraUd, actual or constructive, is the essential and central élément (2 
Pom. Eq. Jur. § 821) in an équitable estoppel. "Now, the principle of 
estoppel invoked by the appellants to preclude the appellees from setting 
up in this case a title in themselves as heirs of Clark, dischaiged of the 
trust, rests upon the ground of fraud." Judge Joynes in Bargamin v. 
Clarke, 20 Grat. 552. Kerr, Fraud & M. 130; 1 Story, Eq. Jur. § 391. 
"He who allèges fraud must clearly and distinctly prove the fraud he 
allèges." Kerr, Fraud & M. 382, 383. If the case hère stood alone 
upon the testimony of the plaintiff, McCormack, and the answer of the 
défendant, James, the answer must prevail, and the charge of fraud is 
unsustained. Id. 398. The languageemployedby the défendant, David 
E. James, during the negotiations between McCormack and Hansford 
James, were we to admit that he used it, could not, we think, amount 
to an estoppel, had the equity been a latent, instead of a recorded, lien; 
for at that time David E. James had no interest whatever in the deed of 
trust, he having assigned his interest therein to Henry Horne ipore than 
12 inonths before. The language attributed to him by McCormack, 
which is: "He asked me what "Was the reason I did not buy Hansford's 
land. Said that I must buy it; it would ehàble him to buy the 
Mitchell Scott land, and pay every dollar he owéd in the worldy^'^r-shows 
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an anxiety on liis part to see his relative and partner în business, Hans- 
ford James, get out of debt; and this seems to hâve been one of the ob- 
jects of Hansford James in selling, for we find him, after getting part of 
the purchase money from McCormack, trying to pay ofF the deed of trust 
debt to Henry Horne, who then held it, but who refused to receive Con- 
federate money. David E. James had no interest in the debt at that 
time, nor did he bave any until four years thereafter, when he repur- 
chased it. He could bave had no motive in concealing the existence of 
the deed of trust, or for fraudulently influencing McCormack to purchase 
the land. 

It is to be noted that the cases of estoppel referred to by the counsel for 
the plaintiff, and cited by the text writers, are instances of latent, con- 
cealed, or unrecorded incumbrances. See 1 Story, Eq. Jur. §§ 398, 399. 
No case has been cited in argument, and the court bas found none in the 
investigation of this question, where the beneficiary in a recorded deed 
of trust or mortgage has been estopped from asserting his lien on the 
ground of concealment, fraud, or misrepresentation to a purchaser of the 
land. It seems that a registered lien has been regard ed by the courts 
and text writers as constructive notice to the purchaser of the land. 

What has been said heretofore with regard to a registered deed of trust 
being constructive notice to a purchaser for value is equally applicable 
to this branch of the plaintift''s exception No. 2, and need not be re- 
peated. There were a few other points called to the attention of the 
court in the argument, but as they are not raised in the pleadings, it is 
not necessary that they be noticed or acted upon by the court. 

There was, however, one question presented to the court, while not 
raised in the pleadings, which is apparent upon the record, and the court 
will dispose of it. It is as to the validity of the certificate of the justice 
taking the acknowledgment of Hansford James to the deed of trust to 
Ward, dated April 25, 1861. The certificate is as foUows: 

" Virginia, to-wit: Smyth County, to-wit: This is to certify that Hans- 
ford James, virhose name appears signed to the within deed, came this daybe- 
fore me, Eobert C. "Williams, acting justice for said county, and acknowledged 
the same to be his act and deed, and desired me to certify the same to ihe 
clerk of the county court of said county, that it may be duly recorded. Wit- 
ness my hand and seal this ii5th day of April, 1861. 

"R. C. Williams, J. P.» 

The provision of the statute of Virginia, as to the certificate of ac- 
knowledgment to be taken by a justice, is as follows: 

"Such court or clerk shall also admit every such writing to record, as to 
any person whose name is signed thereto, upon a certificate of his acl^nowl- 
edgment before a justice or notary public within the United States, written 

on or annexed to the same to the following eflect, to-wit: County Of , 

to-wit: I, , a justice of the peace for tiie county aforesaid, in the state 

of , do certify that , whose name is signed to the writing above 

(or hereto annexed) bearing date on the day of , bas acknowl- 
edged the same before me in my county aforesaid. 

"Given under my hand this day of •" 

See Gode 1860, C. 121, § 3. 
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It is not necessary that the language of the certificate be identical with 
that of the form given by the statute. It is only necessary that it con- 
forms to it in effect. The certificate under considération conforms to the 
form in the statilte in ail the necessary éléments, and this is ail that is 
required. "It is a substantial compliance in everything material." See 
Tod V. BayloTj 4 Leigh, 613; Siter v. McOlanachan, 2 Grat. 294. None 
of the exceptions to the commissioner's report being sustained, the re- 
port wiU be confirmed. 

NoTB. In oonformity with this opinion, a decree was rendered May 27, 1886, in favor 
of David B. James for $4,981.70, the amount ascertained to be due him hy Cominissioner 
Honaker's report, with Interest on $3,225, çart thereof, from October 26, 1885; and 
awarding costa to défendant; and further directing a sale of the lands in the bUl and 
proceedings inentioned, unless McCormack should, within 60 days thereafter, satisfy 
the decree. From this deoree McCormack appealed to the circuit court. Bond, J. This 
ap|peal being heard, the deoree of the district court was afflrmed, and a decree acoord- 
ingly was rendered July 15, 1837; from whicb last decree there haa beea no appeaL 



BuFOBD V. CooK et al. 
(Circuit Court, W.J). lowa. August 31, 1888.) 

1. FRAtTDTJI,EKT CONVETANOBS— WhAT COKSTITUTB— EVIDENCE— SuFPICIENCT. 

In a proceeding by creditors' bill to reach certain land which had been 
conveyed to the debtor's mother-in-law, the latter claimed that she was to be 
allowed a certain sum per year for services in the debtor's family, and that 
she owned and had paid for the land in suit, but knew nothing about how or 
wben the purchass had been made, or a building thereon had been erected. 
The proceeds of the only property she had, had been invested in other lands, 
and her husband, during the last years of his life, having been disabled, had 
contributed nothing to their support. The debtor had in fact furnished and 
paid the money. 3eld, that complainant was entitled to a decree subjecting 
such property to the satisfaction of his judgments.* 

a. sahe. 

In a proceeding by creditors' bill to set aside certain mortgages as fraudu- 
lènt, itappeared that the mortgagee, who was the debtor's banker, had be- 
gun business with a capital of f 10,000, and in six years had taken mortgages 
for advances to the debtor to the amount of $33,000. The debtor had previ- 
ously been in embarrassed circumstances, and was carrying on a large agri- 
cultùral implement business, with warehouses and agents in différent places, 
in an extravagant and careless manner. As to a portion of the indebtedness, 
its genuineness. was testifled to by the mortgagee and debtor; and the former 
oflered to produce the account, but it was not called for As to the remain- 
der, a full itemized account was presented, and no item was shown to be 
wrong. Held that, although some of the. debtor's property might not hâve 
been accounted for by the mortgagee, and certain chattel mortgages taken 
as additional sccurlty might not be sustainable, the transactions could not be 
, said to be frauduleut.' 

In Equity. 

Creditors' bill by James M. Buford, assignée, agaînst John B. Cook, 
Viola E. Cook, Susan Smith, and W. L. Culbertson, to set aside frauda- 
ient conveyances. 

'See, as to wtaat is snfflclent évidence of fraudulent intent to cause a conveyance by 
A debtor tobe set aside, Neal V. Fost«r, post, 29, and note. 
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Coh, McVey <fc Œarl, for complainant. 
Geo. W. Payne, for défendants. 

Breweb, J. The facts in this case are thèse: Plaintifif holds two 
judgments against the défendant John B. Cook, amounting together to 
about $9,000, upon which judgments exécutions hâve been issued and 
returned unsatisfied, and this bill was filed as a.creditors' bill to reach 
certain real estate, part of it standing in the name of Viola E. Cook, the 
wife of John D. Cook, and a single lot in the name of Susan Smith, the 
mother of Mrs. Cook. One of thèse judgments was rendered against 
both John D. and Viola E. Cook. So far, then, as Mrs. Cook's interest 
is concerned, it can be taken under that judgment as well as her hus- 
band's. AU the real estate standing in the name of Mrs. Cook is sub- 
ject to the lien of several mortgages given to the défendant W. L. Cul- 
bertson, and thè bill attacks thèse mortgages as fraudulent and void. 

The first question, and that easy of solution, is whether the real es- 
tate standing in the name of Mrs. Smith ia hers, or equitably the prop- 
erty of John B. Cook. Mrs. Smith and her second husband lived with 
Mr. and Mrs. Cook from 1873 to, ,1884, at which time Mr. Smith died. 
At the time she commenced living witla Mr. Cook she had no property 
but a house and lot in Ohio, left her by her first husband, and the pro- 
ceeds of that, when sold, were invested in lot 7 of block 3, in CarroU, 
Ipwà. Afterwards lot 1 in block 9 was purchased in her name, and a 
building erected on it, and this is the property about which the conten- 
tion arises. During the last years of his life Mr. Smith was practically 
disabled from work, and contributèd substantially nothing to the sup- 
port of himaelf and wife. The money for the purchase of the lot and 
the érection of the building was, in fact, furuished and paid by Mr. 
Cook; and while Mrs. Smith claims that she was to be allowed $300 
a year for her services, that she owned this property and paid for it, 
yet it very clearly appears that this was ail a, mère prêteuse, and that 
the property was really ail the time Mr. Cook's. She personally had 
nothing to do with the transaction of the purchase or the building, and 
could not tell how or when they were had. The complainant is entitled 
to.a decreè subjecting her interest in this property to the satisfaction of 
the judgments. This, however, is a minor matter. 

The principal question is as to the validity of the Culbertson mort- 
gages. Between 1873 and January, 1882, Cook executed five mortgages 
to Culbertson, aggregating $11,500. In January, 1882, and January, 
1883, he executed three more mortgages, amounting to $9,800, and se- 
cured thèse by différent tracts of real estate. In January, 1882, he exe- 
cuted a chattel mortgage for $12,500, and in January, 1883, another 
chattel mortgage for $12,000. Thèse last two mortgages were merely 
given as additional security. As the right tô^étain possession of the 
mOrtgaged property and tô sell and dispose of them was rètained by the 
mortgagor under thèse last two mortgages, and as the property therein 
was, in fact, sold and disppsed pf by the mortgagor, they drop eut of 
considération, except sô faras they tbrow light upon the question of 
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good faith. The first question is whether thèse real-estate mortgages 
were to secure bona fide indebtedness. In référence to those executed 
before January, 1882, both Culbertson and Cook testify as to the genu- 
ineness of the debts. Mr. Culbertson was a banker, with whom Mr. 
Cook did business; and, while it does not appear from their testimony 
that either of thèse five mortgages represented a distinct loan made at 
the time, it does appear from such testimony that the full amount thereof 
was from time to time advanced from the banker to his customer. 

The account of the dealings between Cook and Culbertson during thèse 
years is not presented, though Mr. Culbertson ofifered to produce such 
account, if desired; but it was not called for. With référence to the 
transactions between Mr, Culbertson's bank and Mr. Cook from January 
1, 1882, onward, an itemized account is presented, and testified to by 
Mr. Culbertson as correct. The correctness of this account is not chal- 
lenged by any direct testimony, though, if not correct, means of attack 
were plainly disclosed by the account itself. It embraces a large num- 
ber of items, both of debt and crédit, with such distinctness as would 
enable the complainant easily to prove their falsity, if they were false. 
The various creditors of Cook in whose favor drafts were given by Cul- 
bertson could easily hâve been interrogated, and the truth or falsity of 
those items shown thereby. In the absence of such testimony, and 
with the positive testimony of Culbertson a3 to the correctness pf the ac- 
count, its truth must be considered as proved. As the prior account 
was not called for when proffered, I think the same conclusion as tp its 
genuineness foUows. I know there are some things which make against 
this conclusion, and the leamed counsel for complainant ha^ preseiited 
thèse various matters witha great deal of ingenuity and force. Obvi- 
ously they throw a good deal of suspicion around the transactions of the 
banker and his customer. I think the careless and extravagant way in 
whiçh Cook was carrying on his business sufSciently explains most of 
th0 suspicions circumstances. He was çaprying on the agricoltural im- 
plement business, partly as an independent trader and partly doing a 
commission business. He had warehouses and agencies in six or eight 
différent places, having many agents, and going to large expense in the 
matter of warehouses, freights, employés, and other expenses. He put 
his real estate in the name of his wife by reason of sonne prior pecuniary 
embarrassments of his own. On several of thèse lots that stand in his 
wife's name he put warehouses, and seems to hâve Iseen frequently trading 
machines for real estate or mortgages. His banking business was done 
principally with Culbertson, and it js not strange that in giving his tes- 
timony as to the various transactions, withotit his books or accounts be- 
fore him, some inaccuracies hâve crept in; but of the gênerai fact that 
he was doing a large business, and having his banking transactions with 
Culbertson, there can be no doubt. Something more, then, than mère 
suspicion should appear to invalidate the securities given for the bal- 
ances shown by the banker's books. It seems strange that a banker 
fitarting in 1876 with alimited capital — $10,000, as Mr. Culbertson tes- 
tifies — should hâve made such large advances to one customer — some 
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$23,000— in six years; dnd yet, when we consider the business done by 
Mr. Cook at so many différent places, and the expenses attending the 
work at each place, it is obvious that he must hâve somewhere obtained 
funds therefor. I do not think it strange that at the commencement of 
the years 1882 and 1883, in view of the expected advances, Mr. Culbert- 
son should ask chattel mortgage security as further collatéral. I think 
he may well hâve anticipated the difficulties and embarrassments which 
subsequently befell Mr. Cook; and insistiug on ail the security he could 
obtain is not to be charged against him as évidence of fraud. It may 
be that thèse chattel mortgages, under the rules laid down by the su- 
prême court of lowa, could not hâve been sustained if challengéd; but 
■that does not show that Mr. Culbertson was trying to defraUd, but simply 
that he mis-took as to the validity of the extra security which he was ob- 
tainirig. It is also true that just béfore the September term, 1883, of 
the courts in which suits were pending against Cook brought by some 
of the creditors, Mr. Culbertson received sundry cofiveyances as security. 
It does not seem to me, from the testimony, that ail the securit}' which 
Mr. Culbertson has can be Considered excessive for the indebtedness 
which he shows; and the mère fact that a banker presses for and obtaihs 
security, nnless grossly excessive, is not to be charged against him as 
fraudulent. I do not believe that auything will be gained by noticing 
in détail the varions transactioris commented upon by counsel in his 
brief. 

It may be that Mr. Culbertson has not given full crédit for the pro- 
ceeds of ail the property received from Mr. Cook, and converted by him 
since thèse troubles commenced; and perhaps there should be a crédit 
of $2,000 more, as claimed. But, after ail, that which impresses me th© 
most is the fact that an itemized account of the transactions after Janu- 
' ary, 1882, was presented, and not a single item is shown to be wrong. 
The burden of proof, of course, is on the complainant. Before wrong 
and fraùd can be adjudged against the défendants, there must be some- 
thing more than a mère suspicion, — there must be proof; and I hâve read 
' and i:eread the testimony without being able to corne to any other con- 
clusion than that the transactions and the indebtedness between Cook 
and Culbertson were substantially as stated, and that no excessive or un- 
réasonable security was exacted or reôeived by Culbertson. Under thèse 
circumstances, I do not think the complainant is entitled to any relief 
as against thèse mortgages. Défendant Culbertson is therefore entitled 
to a decree in his favor dismissing the bill. The complainant can take 
a decree against Mrs. Smith's interest in the lot hereinbefore referred to. 



WOOD V. ASPEN MIHISG & SMELTINQ Ca 25 

WooD et al. V. Aspen Mining & Smeltinq Co. et al. 

{Circuit Court, B. Colorado. August 18, 1888.) 

Miner ano Mininq — Location and Acquisition— Citizbnship— Evidence. 

William J. Wood. the locator of the mine in question, was born in Canada, 
where he lived until 1870, when he moved to Kansas, leavinghis wife and flve 
or six children in Canada. It appeared that an entry pf public landa had been 
made in Kansas, by a William Wood. who made oath at tiiat time that he was 
a citizen, the head of a family consisting of a wife and seven children, and 
that he and his family had resided on the land f rom September, 1870, to April. 
1871. A witness testifled that he saw naturalization papers issued in Kansas, 
in such locator's possession, but no record of such papers could be found in 
that State. Held that, the locator's title to the mine being of récent origih, 
the évidence of his citizenship was insufflcient to support the same. 

In Equity. Suit to cancel a conveyance. 

Suit by James A. "Wood and others, heirs at law of William J. Wood, 
against the Aspen Mining & Smelting Company, Jérôme B. Wheeler, and 
others, défendants, to set aside a conveyance made by complainants of 
tbeir interest in a mine located by said William J. Wood. 

r. A. Green, for complainants. 

G. J.. Boal, for Wheeler. 

T. J.JSdsaM, for Aspen Mining & Smelting Company. 

Hallett, j. In the monthof April, 1880, William J. Wood,withtwo 
other persons, located the Emma mine, in Pitkin county, and soon after- 
wards died intestate. This bill is filed by complainants, as the heirs at 
law of Wood, to set aside certain con voyances made by them of their in- 
terests in said mine iiiherited from William J. Wood, and to establish 
their title thereto. It is alleged in the bill that William J. Wood was 
at the time of locating thé mine a citizen of the United States, and thus 
qualified to acquire title to public minerai lands under section 2319 of 
the Revised Statutes. This allégation is dénied in the answers, and bas 
become the subject of proof. It is conceded that Wood was born in 
Canada, and lived there until the year 1870, when he came to the state 
of Kansas, leaving a wife and five or six children residing in Canada. In 
proof of y/ood's citizenship a record of an entry of land made by one 
William Wood in Greenwood county, Kan., is ofifered. In that entry 
William Wood made oath that he was a citizen of the United States, 
which oath it is clairaed establishes the fact. The proof offered in sup- 
port of the entry shows that William Wood was the head of a family 
consisting of a wife and seven children, and that he had resided with his 
family on the land from September 20, 1870, to the date of entry, April 
8, 1871. Inasmuch as William J. Wood had then only six children, 
and his wife and family were in Canada, it would seem that he was not 
ihe same person who entered the land in Kansas. If he did make such 
entry, he gave false testimony as to the number and résidence of his 
family, which ia not to be presumed. He also gave false testimonjr as 
tp his citizenship. He had then been in the country pnly pneyear, and 
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could not have gained citizenship under five years. There is also on file 
the affidaviiof one John P. Kinneavy, to the effect thàt in theyear 1873, 
in Denver, he saw in Wood's possession certain "naturalization papers 
or déclarations" which were issued in the tovvn of lola or Emporia, state 
of Kansas, in.,1871 or 1872. Full search lias been made in the records 
of Greenwooc^ coiinty and elsëwhere in the state of Kansas, and no record 
of Wood's déclaration of intention to become a citizen, or of his natural- 
ization, can be found. In the absence of such record, it is clear that no 
such vagué or uncertain statement as that made by Kinneavy can be re- 
ceived. And in a case of this kind, where the fact is of récent occurence, 
and theré is nothing like concurrent acquiescence in its existence on the 
part of those ioterested in the property, it is clear énough that no such 
évidence as that hère offered can be recognized. In such a case the fact 
of naturalization or of the déclaration of intention to become a citizen 
must be proved by the record of some court of compétent jurisdiction. 
Greënv.Salasi, 81 Fed. Rep. 107; Drydm v. Sxdnbumi, 20 W. Va. 90. 
In some casesj where it is sought to overturn a title long recognized aa 
validi there may bè a presumptionof citizenship in the absence of proof 
by the record. ■ ' Such cases are referred to in Drydm v. Swinbume^ supra. 
But no rule of that kind can be applied in a case where complainant's 
right has beeii contested from the very hour that it accrued. 

Other questions presentèd in the record bave not been considered. On 
the ground that the citizenship of William J. Wood, or a déclaration by 
hiin of his intention to become a citizen, is not sufficiently shown, the 
motion for a receiver is denied. 



BOAEDMAN V, BLIZZARD et d. 

(Oireuit Court, S. D. Ima, O. B. August 80, 1888.) 

Patmént— WeÀT Amoukts to— Monbt in Hands of Agent. 

Défendant applied to C. to procure him a loan to be used in payîng a mort- 
: gage held by plaintifl. The loan was secured and embezzled by C, but dé- 
fendant did not know when he received the money, and never expreasly di- 
rected him to apply it to the mortgage. 0. was plaintifE'B agent to collect the 
interest and principal of the mortgage.' Held, that défendant had made no: ap- 
plication of Ibe money, and that its receipt by C. was not a payment of the 
mortgage. 

In Equity. Bill to foreclose mortgage on realty. On final hearing. 

This is a Mil to foreclose a mortgage on real estate, brought by WilKam 
Boardman against Harrison Blizzardj owner of the real estate, and Warren 
Gifibrd, à junior incumbrancer. 

Kauffnian & Guemsey, for complainant. 

M. McN&U and D. H Ettien, îoT àeièadanta. 

Shibas, J. On the 26th day of Jtily, 1879, the défendant Harrison 
Blizzard, through Hugh R. Greighto'n, 6f Des Moines, lowa, negotiated a 
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lùuh of fTQO'from thé complainant, payable November 1, 1884, secur- 
ing the same bya mortgàge on certain realty situated inWarren county, 
lowa. The présent billwas broiight for the purpose of foreclosing this 
mortgàge, it being averred that the principal debt is due and unpaid. 
The défendant Blizzard avers payment, and shows that for the purpose 
df raising the money that would be needed for the payment of said mort- 
gage he, on or about the 26th day of August, 1884, made an application 
through the Union Loan Association of Des Moines, lowa, under which 
name Hugh R. Creighton mainly carried on business, fora loan -of $700, 
to be secured by a mortgàge upon the realty described in the mortgàge 
to the complainant; that through Sanford & Kelley, loan brokers at 
New Bedford, Mass., the desired loan was placed with Warren Gifford, 
who advanced the needed sum, and which was on or about September 
26, 1884, forwarded by said Sanford & Kelley to Hugh R. Creighton, at 
Des Moines, lowa. A mortgàge to secure the amount thus loaned waa 
delivered to said Gifford, hé accepting same in the belief that his mort- 
gage would be the first lien on the land, through the payment of the mort- 
gage to complainant. Instead of applying the money thus received to 
the purpose for which it was borrowed, to-wit, the payment of the debt 
due complainant, Creighton embezzled the same, and the reâl question to 
be determined is upon whom the loss must fall. 

The rascality of Creighton bas created such a state of facts that it is 
impossible to avoid a serious loss to one of two really innocent parties, 
to neither of whom can the slightest bad faith, or even ordinary négli- 
gence, be attributed. No matter, therefore, how the cause may be de- 
cided, the party adjudged to bear the loss will doubtless feel aggrieved; 
for no amount of logical reasoning will overcome the natural feeling that 
it is an outrage that one should be compelled to submit to heavy pecu- 
niary loss when the party is not conscious of any failure of duty or of 
care on his part. It is not questioned that the complainant loaned the 
sum for which the défendant Blizzard executed the mortgàge in the bill 
of complaint described, and that the latter received the same. Unleps, 
therefore, this sum bas been repaid, the complainant bas a just claim to 
recover the amount thereof. The case, therefore, turns upon the plea 
of payment interposed by the défendant. It is admitted in the stipula- 
tion of facts signed by the parties hereto that the money procured from 
Gifford never reached the complainant, nor was the same used by Creigh- 
ton in the interest of or for the benefit of complainant, but the same was 
converted by Creighton to hia own use. To make the complainant re- 
sponsible therefor it must be made to appear that when Creighton con- 
verted the money he was holding the same as agent for complainant. 
There is évidence in the case tending to show that Creighton collected 
the annual interest accruing on this loan, and on others held by com- 
plainant; and it may be assumed that the évidence would justify the 
finding that Creighton acted for the complainant in the collection of the 
principal and interest of the loans that had been negotiated through 
Creighton. It is equally, or even more, certain, that Creighton had also 
acted as agent for the défendant Blizzard. The money actually embez- 
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zied by Creîgbton was that procured from Gifford, and whîch came into 
the hands of Creighton in September, 1884. The procuring of this loan 
was the act of the défendant Blizzard, with which the complainant was 
not in any sensé connected. It does not appear that Blizzard was moved 
in procuring the same by any act, demand, or notice from either com- 
plainant or Creighton. The debt to complainant did not mature until 
November 1, 1884, and the initiatory steps in the procurement of the loan 
from Gifford were taken in August previous, and the money was actually 
reeeived-by Creighton in September. When the money came into bis 
hands he jpeceived it in his capacity of agent for Blizzard. There is noth- 
ing in the évidence to show that Blizzard expected to pay ofï the loan to 
complainant before its maturity. AU that can be inferred from the évi- 
dence is that he had taken the steps resulting in the procurement of the 
second loan for the purpose of being prepared to meet the debt due to 
complainant when the same came due. The money in the hands of 
Creighton remained the money of Blizzard, unless it was appropriated to 
the payment of the debt of complainant, and there is nothing shown in 
the évidence upon which such appropriation can be predicated. The 
testimony of the défendant Blizzard was taken in the case, but he was 
not interrogated in regard to the second loan, and does not refer to it, 
nor to the use to be made of the money so obtained. In the written 
stipulation of facts submitted it is stated "that on or about the 26th day 
of August, 1884, the défendants Harrison Blizzard and Martha E. Bliz- 
zard, for the purpose of raising money to pay off and satisfy the mort- 
gage attempted to be foreclosed in this action, made an application for a 
loan of money through the Union Loan Association of Des Moines, lowa, 
for the purpose of borrowing the sum of $700," etc. There is nothing 
in the évidence to show that Blizzard directed or expected Creighton to 
bold the money after its réception, and it is not shown that he ever di- 
rected him to apply it to the payment of the debt due complainant. The 
sta;tement is that Blizzard, for the purpose of procuring the money to pay 
the debt due complainant, applied for a new loan; but it is not shown 
that he ever directly authorized Creighton to make the application to the 
payment of complainant's debt. It further appears that Blizzard did not 
know until after April, 1885, that the money had been procured on the 
second bond and mortgage executed. Two letters written Blizzard by 
Creighton — one in December, 1884, and one April 25, 1885 — are in évi- 
dence, in which Creighton wrote him that, owing to the scarcity of 
money, he had been unable to negotiate the second loan, but that he 
hoped to be able to do so by May Ist. Itdoes not, therefore, appear, 
as already said, that Blizzard had expressly directed Creighton to apply 
the money when received upon the second loan to the payment of the 
loan due complainant, and he was not induced to believe that such ap^ 
propriation had in fact been made, because he was led to believe that 
the money bad not been received by Creighton. In the stipulation of 
facts it is agreed that Creighton never used the proceeds of the second 
loan for the purpose of paying çiff and satisfying the mortgage debt due 
complainanty but converted the money to his own use; and it is not 
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shown but what this conversion took place before the maturity of the 
debt due complainant. The strong probabilities are that Creighton em- 
bezzled the money as soon as it came into his possession. Under such 
circumslances, upon what ground can it be fairly claimed that, when the 
embezzlement took place, the money had become that of complainant? 
In the absence of évidence showing that the money received from Giflfbrd 
had been appropriated in Creighton's hands to the payment of complain- 
ant's claim, it must be held that the plea of payment has not been made 
out, and that complainant is entitled to a decree against the défendant 
Blizzard for the sum due, and for the foreclosure of the mortgage. 

Warren Gifford, the holder of the second mortgage, is also made a party 
défendant to the bill, and answers the same, setting up the exécution of 
the mortgage to himself as security for the money by him advanced, and 
averring the delivery of the money to Creighton as a payment of the 
mortgage to complainant. There is nothing in the évidence whiôh places 
Gifford in any other position than that occupied by Blizzard. It is not 
claimed that complainant has by act or word estopped himself from 
showing the exact facts of the case, and the défense relied on by Gifford 
is the same as that pleaded by Blizzard, to-wit, payment of the debt due 
complainant. The évidence failing to support this défense, the com- 
plainant is entitled to a decree of foreclosure, as prayed for, against ail 
the défendants. 



Neal V. FosTER et al. 
{Circuit Court, D. Oregon. August 20, 1888.) 

1. JtJDGMENT— BbS AdJUDICATA. 

The détermination of a point or question in any légal proceeding binds the 
parties thereto and their privies in any subséquent litigation that may arise 
between them, although the cause ©faction in the two proceedings is not 
otherwise identical. 
8. Evidence— Declabations—Vbndob and Vbndbb. 

The acts and déclarations of à vendor in possession àfter the sale are com- 
pétent évidence against the vendee on the question of the character and pur- 
pose of such sale. 
8. Taxation— TAXABiiB Propbrtt— Taxablb Ckmdits. 

A person cannot lawfully nor truthfully omit a note from his statement of 
his taxable crédits on the ground that there is an understanding between him 
and the maker thereof that he will not deduct the amount of the same from 
the value of his property listed for taxation. 
A. Courts — Fedbbal Courts— Jurisdiction — MoïrvB of Suitob. 

The motive with which a person purchases property or a claim has nothing 
to do with his right to maintain an action thereon or thereabout in the na- 
tional courts; and so it does not afifect the jurisdiction of said courts if the 
purchase is made with the expressed intention of suing therein. 
6. JuDQMENT— Lien— Feaudulbnt Convbyance— Rights of Ckbditoes. 

A conveyance of real/ property, though void as to creditors asserting their 
right against it, passes ail the estate of the grantor in the premises X6 the 
grantee; and therefore the lien of a subséquent judgment against the grantor, 
which only attaches to property then belonging to him, does not affect the 
property so conveyed; and the créditer flrst seekingto setaside such convey- 
ance obtains a prier right to satisfaction thereout, from the commencement 
of his suit for that pnrpose. 
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6. 'FBÀtrpÛLEIJT CONVETATIOÉS— WhAT CONSTITtTTBS— CONStDfiKATION. 

The grantee in a conveyance oî real property by an insolvent debtor hav- 
ing paid at leaat three-fourths ,of its cash value theref or, by the rédemption 
or certain wàeat-warehouse réceipts of the grantor, concerning which he was 
then liableto a crimina] prosecutjon, ànd the diacharge of certain obligations 
on which he was surety, held, that the circumstances do not warrant the con- 
clusion that the conveyance was made or taken with intent to hinder, delay, 
or defraud oreditors.* 

7, Bamb. 

A conveyance by an insolvent debtor of a block of brick buildings for the 
alleged considération of the surrender of six notes of the grantor for the 
pnncipal sum of $18,000, payable to the grantee, which hôtes are infact with- 
out considération. Held, tnat the conveyance was voluntary, and therefore 
fraudulent as against the cieditors of the grantor.' 
{Syllabus by the Court.) 

Suit to Enforce Judgments. , 

Q. E.' S. Wood and George H. Williams, for plaintifif. 
Eiirl 0. Bronaugh and L. Flinn, for défendants Crawfords and Pearce. 
J. K. Weatherford and Charles E. Wolverton, for défendants Goltra, Wal- 
den, Liles, and Baltimore. 

Deady, J. This suit is brought by the plaintîff, a citizen of Illinois, 
against James A. Foster, John A. Crawford, William Crawford, and 
Ashby Pearce, citizens of Oregon. The plaintifF sues as the assignée and 
owner of two certain judgments against the défendant Foster, and to set 
aside, as fraudulent, three certain conveyances executed by Foster to 
John A. Crawford, William Crawford, and Ashby Pearce, respectively. 
William H. Goltra, E. Walden, John R. Baltimore, and J. S. Liles, cit- 
izens of Oregon, and judgment creditors of Foster, are also made parties 
défendant. 

It is alleged in the»bill that on and prior to February 6, 1884, Foster 
was indebted to Sibson, Church & Co. in the sum of $13,034.96, which 
claim was on July 15, 1885, assigned to Sibson, Quackenbush & Co., 
who on March 8, 1886, obtained judgment thereon for $14,066.72, in 
the circuit court of Linn county, Or., which judgment was then docketed 
therein, and on March 15th an exécution issued thereon and was returned 
unsatisfied; that on June 11, 1886, Sibson, Quackenbush & Co. sold 
and assigned said judgment to the plaintiff, who now owns the same. 

That on March 8, 1886, Noon & Co. obtained a judgment in said cir- 
cuit court against Foster, on a promissory note and account for goods, 
in the sum of $1,920.35, which judgment was then docketed therein, 
and on March 15th an exécution issued thereon and was returned unsat- 
isfied; and that on June 19th Noon & Co. sold and assigned said judg- 
ment to the plaintiff, who now owns the same. 

That when said debts were contracted, on which said judgments were 
obtained, Foster was the acknowledged owner of the following real prop- 

'As to what ooûstitutes a fraudulent conveyance, and what is suffîcient proof of fraud 
to cause a oonyeyanoe to be set aside, see Stoddard v. Rowe, (lowa,) 89 N. TV. Rép. 84, 
and note; Sattemeld v. Halone, SS Fed. Bep. 415, and note; Bernard v. Myroleum Co., 
(Mass.) 17 N. E. Kep. 887, and note. 
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erty, situate in Albatiy, in said county and state: (1) The Magnolia 
flour-mill and lot, including the race Connecting the mill with the San- 
tiani water-ditch; (2) block 55, except two lots; (3) lot 1 in block 11; 
(4) one^balf interest in the Albany water-works; (5) a parcel of land 74 
feet by 100, with brick buildings thereon; and (6) part of lot 7 in block 
4 with a brick store thereon; that on February 6, 1884, Foster conveyed 
ail of said property except the fifth and sixth items to the défendant 
John A. Crawford, and on the same day conveyed the fifth item to the 
défendant William Crawford, and on February 7th conveyed the sixth 
item to the défendant Ashby Pearce; that each of said conveyances was 
voluntary and without considération, and was made by the grantor, and 
accepted by the grantee, therein, with intent to hinder, delay, and de- 
fraud the creditors of Foster, and particularly the assignors of the plain- 
tiff, Sibson, Quackenbush &.Co., and Noon & Go.; that Foster is in- 
solvent; that. the property so conveyed was then worth $110,000, and 
was ail the property Fostçr had, and he is still in the possession and en- 
joyment of the same. 

That subséquent to said conveyances the other défendants herein ob- 
tained judgments in said circuit court against Foster, as folio ws: Balti- 
more, March 10, 1884, for $1,652.92; Goltra, February 23, 1886, for 
$1,636.90; Liles, March 12, 1886, for $1,049.75; and Walden, Febru- 
ary 23, 1886, for $568.50. 

The prayer of the bill is that the conveyances be set aside as fraudu- 
lent, and the property be sold to pay the claima of the plaintiff, and the 
défendants Baltimore, Goltra, Liles, and Walden, according to their re- 
spective priorities. 

The défendants Foster and the Crawfords, by their joint answer, admit 
the judgments against Foster, as stated in the bUl, but deny that the 
plaintifif is the owner of any of them, and allège that the assignments 
thereof to him by Sibson, Quackenbush & Go. and Noon & Go. were 
made without considération, and for the sole purpose of giving this court 
jurisdiction. They admit the exécution of the conveyances to the Graw- 
fords and Pearce, as stated in the bill, but deny that they are voluntary, 
or were made or accepted with intent to hinder, delay, or defraud cred- 
itors, and tdlege that at the date thereof Foster was short about 20,000 
bushels of wheat, for which he had given receipts; and that Foster con- 
veyed the items one, two, three, four, and five of said property, and cer- 
tain book-accounts and grain-sacks, to the Grawfords, in considération 
of John A, Crawford 's taking up those receipts, and $64,000 to be paid 
him by the surrender of certain notes and an account due from Foster 
to said John A., and certain other notes due from Foster to William 
Crawford, and the payment by John A. of certain notes of Foster's, on 
which he wassurety; and that the conveyance to Pearce was made sub- 
ject to Mrs. Foster's right of dower, in considération of the payment by 
him of $4^000 as security for Foster. 

They admit that on, prior,,and since February 6, 1884, Foster was 
and is insolvent, and aver that the property conveyed is not worth more 
than$56,pÔ0. 
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The défendants Baltimore, Liles, Walden, and Goltra answer the bill 
jointly, admitting the allégations thereof, and that they are severally iht. 
owners of the certain judgments obtained by them in 188G, in the cir- 
cuit court of Linn county, Or., against Foster, as alleged In the bill; 
and also allège that Goltra is the owner of a certain other judgment ob- 
tained by him in said circuit court, on February 23, 1886, against said 
Foster, on twelve promissory notes and one account theretofore assigned 
to him, for the sum of $16,119.70, which judgments they allège are each 
a lien on the property of Foster in said county; and that the property 
conveyed to the Crawfords and Pearce was so conveyed with intent to 
hinder, delay, and defraud the creditors of Foster, including the défend- 
ants. 

Afterwards the défendants Foster and the two Crawfords filed a cross- 
bill, alleging tberein that on February 10, 1886, Goltra commenced a 
suit in the circuit court aforesaid against the plaintiffs in the cross-bill 
to enforce the judgment for $16,119.70 theretofore obtained against Fos- 
ter, as stated in his answer herein, against the property in question, on 
the ground that the conveyances thereof by Foster to the Crawfords and 
Pearce were invalid, because made with intent to hinder, delay, and de- 
fraud the creditors of the grantôr, including Goltra and his assignors; 
that the défendants in said suit answered the complaint therein, deny- 
ing the allégations of fraud, and alleging that said conveyances were 
made in good faith, and for an adéquate considération, to which answer 
there was a reply by Golta; that the cause was heard on the issue thus 
. made, when the court, on July 9, 1886, found in favor of the défend- 
ants, and dismissed the suit; that Goltra took au appeàl to the suprême 
Court of the state, where, on April 11, 1887, said appeal was dismissed, 
whereby the judgment of said bircuit court remains in full force and 
effect, and Goltra is thereby estopped to say that said conveyances are 
invalid, for the reason assigned. 

A demurrer to this cross-bill was overruled, and the same taken for 
confessed. 34 Fed, Rep. 496. And it is now admitted by counsel that 
Goltra is estopped to say in this suit, in support of said judgment, that 
thèse conveyances are invalid, because made in fraud of creditors. 

But counsel maintain that the judgment of Goltra, obtained on Febru- 
ary 23d, for $1,637.20, is not within the opération of said estoppel, be- 
cause the judgment was not included in the suit eut of which the estop- 
pel arises. It is true that the decree in the former case between the 
parties to the cross-bill was given in a suit in which the right to enforce 
this particular judgment against this property was not involved. But 
the question on which such right dépends was so involved. A question 
contested and determined in one case is determined, so far as the parties 
to the same are concerned, for ail time and ail purposes. • It cannot be 
gfound over again in another action. 

The question of the validity of Foster's conveyances to the Crawfords 
and Pearce, for the cause alleged, namely, that they were executed with 
intent to hinder, delay, and defraud creditors, was the principal and only 
contested question in the suit of Goltra against Foster and the Crawfords : 
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and the décision therein that they were not so executed estops the par- 
ties and their privies to allège or maintain aught to the contrary, in this 
or any oîher litigation between them. Outram v. Moretvood, 3 East, 346; 
OromweU v. County of Sac, 94 U. S. 351; WUson's Ex'r v. Deen, 121 U. S.' 
525, 7 Sup. et. Rep. 1004; Bigelow, Estop. a4; U. S. v. Schneider, 35 
Fed. Rep. 107. 

This disposes of the case made in the cross-bîU. Goltra is estopped 
to allège or contend that the conveyances in question are fraudulent. 
That identical point was found against him in the former suit, and there- 
fore, as against Foster or his grantees, he cannot make or state a case 
that will entitle him to subject the property to the satisfaction of either 
of his judgments against the former. 

In the progress of the case it was referred by the circuit judge to a 
master, to take the testimony, and report the same with his conclusions 
of fact and law thereon. The report finds Ql) that at the commence- 
ment of this suit the several judgments mentioned in the pleadings were 
owned by the plaintiffs therein, except those of Noon & Co. and Sibson, 
Quackenbush & Co., which had been theretofore duly assigned to the 
plaintiflf, who was the owner thereof; (2) that the conveyances to Pearce 
and John A. Crawford were made in good faith, and for "fuU value," 
while that to William Crawford was made without considération, and is 
void as against the plaintifF and other creditors of said Foster; (3) that 
on February 6, 1884, the date of said conveyances, and since, Foster 
was insolvent, and has no property out of which any of such judgments 
can be made; (4) that the real property conveyed to John A. Crawford 
was at the date of the conveyance thereof worth S36,000, in addition to 
which he then received from Foster accounts and grain-sacks worth 
$6,000, in ail $42,000, and that Foster then owed said Crawford on 
notes and accounts $27,733.50, while the latter was liable to pay for the 
former, as surety, about $16,000, ail of which debts and liabÛities he 
released and paid, and also made good to sundry persons a deficiency in 
wheat in the mill warehouse of near 20,000 bushels, which cost him 
near $10,000 more, in ail $53,733.50; (5) that at the date of the con- 
veyance to Pearce he was an accommodation indorser for Foster on a 
note for $5,000, that he afterwards paid; that the real property conveyed 
to him was worth $3,500, in addition to which he received $700 worth 
of mill products; that the property conveyed to William Crawford was 
then worth $18,000, upon which he has since expended in permanent 
improvements the sum of $2,000. 

Both parties excepted to the master's report, — the plaintifif, to the find- 
ing in relation to the conveyances to John A. Crawford and Pearce; and 
the défendant William Crawford, to the finding concerning the convey- 
wice to himself. 

On the argument, it was tacitly conceded that the conveyance to Pearce 
Was made for a fuU considération, as found by the master, and with no 
pther purpose than to prefer him to other creditors, as the grantor law- 
îully might, and of this there can be no doubt on tbe testimony, 

At ajid before February 6, 1884, Foster was in a'financial strait. By 
v.SÔF.no.l— 3 
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reason 6f a décline in J3.our during the winter, he had lost or failed to 
realize one dollar a barrel on about 30,000 barrels shipped to Liverpool. 
He was also short about 20,000 bushels of wheat, for which he had 
given receipts, on any one of which he was liable at any moment to a 
oriminal prosecution. There is no room to doubt that John A. Craw- 
ford was ihen liable as surety on Foster's paper for $15,900, namely, to 
the Bftnk of British Columbia, $5,000; to John Conner and the Bank of 
Albany, $6,000; and to Frank Parton, $4,900, — and that he afterwards 
paid the same, as part of the considération for the transfer to him. 

Neither is there any room tO' doubt that Crawford settled with the 
farmers and others holding Foster's wheat receipts for 19,541 bushels of 
wheat that the latter had used. But the amount disbursed for this pur- 
pose is not certain. The évidence on the point is not clear or satisfac- 
tory. Wheat, at the time of the Iransfer, was 90 cents per bushel. But 
it was rapidly declining, and soon fell to near 50 cents. It is altogether 
probable that from $10,000 to $15,000 was paid out for Foster on this 
score, — say $12,500. This, added to the amount paid by Crawford, as 
surety br indorser, makes $28,810 paid on the property in cash. In 
addition, Crawford claims' 'to hâve turned in an open acconnt of $5,803 
against Foster, as a part of the considération for the purchase. Under 
the circumstances, the cUim is a probable one. Crawford seems to hâve 
been carrying Foster in every direction; and, on the proof, it cannot be 
rejected. This, with the cash, makes a considération of $34,118 paid 
for the property, real and personal, — more than it would hâve probably 
sold for at sherifif s sale, and more than three-fourths of the value that 
the master places upon it, which, in my judgment, is its full market 
value. 

If the pùrChase was made in good faith, that is, for the purpose of 
providing for the payment of the debts due the purchaser, or the obliga- 
tions on which he was surety for the grantor, and not merely to hinder, 
delay, and deffaud creditors^ the conveyance is not withih the statute of 
frauds, and is valid. The amount and character of the èonsideration is 
not material, except as it mayafîect the question of good faith. Bump, 
Fraud. Conv. 207. Neither the amount nor character of this considéra- 
tion tends to prove that the purchase was not made in good faith. 

The only spécifie circumstance urged against the good faith of this 
transfer is the fact that Foster remained in possession of the mill and 
dwelling-housè, and his déclarations while there. The acts and déclara- 
tions of a vendor in possession after the sale are compétent ^evidehce 
against the vendee on the question of the character and purpose of such , 
sale and possession. Bump, Fraud. Conv. 589; U. S. v. Gnswo}d, 7 
Sawy. 316, 8 Fed. Rep. 496. But such acts and déclarations are not 
conclusive, and must be considered in the light of ail the circumstances. 
Mr. Foster was àti old mau, who had done business in Albany as mer- 
chant and milléï for over 30 years. When he failed and transferred his 
property to his lifé-long friend and principal creditor, John A. Crawford, 
it was not unreasonable, nor out of the ordinary course of business, for 
the lattèr, who was over 70 yéars of âge, and had been out of the miU- 
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ing business for many years, and was otherwise much en^ged, to retain 
Eostet as superintëndent of the mill, both for his own interést, as well as 
a kindly considération foi* Foster, who was thén thrown on the world 
without any visible means of support, at a compensation of $75 per 
month, and the use of the dwelling-house in which he lived. But Fos- 
ter's déclarations to his other creditors, ail of whom are represented in 
the severai judgments mentioned in the pleadings, do indicate that he 
expected to get the mill back again, either as owner or lessee of Craw- 
ford, in which case, if times "livened up," he would be able to pay ail 
his debts from the profits of the mill. But I am satisfied he either went 
beyond the fact, or his hearers, smarting under the loss of their claims, 
hâve reniembered and repeated his statements for more than they were 
worth. As is said by counsel in the brief for plaintiff, "each of thèse 
tfitnesses was not only a friend of many years' standing with Foster, but 
also a creditor. Some of them had sold him wheat only a few days be- 
fore the transfer; and in the présence of men whom he had so wronged, 
* * * and who, nevertheless, still displayed some old-time loyalty 
and friendship towards him, it is quite natural he should seek to placate 
them, and restore himself in their esteem by an explanation that would 
nbt leave them hopeless." 

Under thèse circùmstances Foster might hâve made statements and 
held out hopes that implied, in the willing minds of his anxious hear- 
ers, that, after ail, the transfer was only a contrivance to tide over a finan- 
cial difficulty, and in the mean time Crawford was only holding the prop- 
erty in trust for him. 

One form of déclaration attributed to him is, "that if he could make 
arrangements with his creditors he coUld lease the mill, and pay them 
oflF, if timeS 'livened up,' out of the profit of it." And this déclaration 
is perfectly compatible with a bonafide sale. Neither would it be diffi- 
cult or extraordinary for those who would bave it so, to remember and 
relate how Foster said "he was going to get the mill back again as soon 
aè he could arrange with his creditors," with the implication, of course, 
that such was the purpose of conveying it to Crawford. 

However this may be, theré is nothing in Foster's possession or prés- 
ence at the mill or employment by Crawford inconsistent with good faith 
on the part of the purchaser. And So far as any of his déclarations im- 
port the contrary, assuming that he bas beeù correctlyreported, they are 
easily accounted for, and are also contradicted by the admitted and con- 
trolling circùmstances of the case. 

The évidence as to whether Crawford also turned in Foster's three notes 
in part payment of this property is conflicting, but I think the weight 
of it is that he did. 

Crawford and Foster both swear that in 1876 the mill firm of James 
H. Foster & Co. — the company being the brothér, John Foster — dis- 
Bolved, and James H. took the business, and agreed to pay the debts. 
At that time Crawford held three notes of J. H. Foster & Co. , dated early 
in July, 1875, for an aggregatè sum of $12,593, with interest. The notes 
are produced, and their existence is satisfactorilyestàblished. On April 
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28, 1876, on a settlement with Crawford, Foster gave hîs two individual 
notes for the three company notes and interest, payable one day after 
date, with interestatlOpercentumperannum, — the one for $8,605, and 
the other for $5,325, or $13,930 in the aggregate; and on September 12, 
1878, Poster gave Crawford another note for $3,000, payable one year 
after date, with like interest, for money then loaned him. On the first 
of thèse notes there is indorsed a payment of $1,721 of interest, dated 
April 27, 1878, and on the second a like payment at the same date of 
$1,065. On the third note there is an indorsement of $350, dated June 
19, 1882, which was afterwards canceled. No other paym en ts appear 
to hâve been made on either of thèse notes prier to February 6, 1884, 
when it is claimed they were returned to Foster in part payment of thia 
property. The notes are produced, and I think there is no douht that 
they are genuine. There appears to hâve been a sufficient reason for 
their making. The old notes were partnership ones that James H. Fos- 
ter had promised bis brother to take up, which he did by giving his own 
in their place. 

The contention of the plaintiff is that, admitting their genuineness, 
they were paid some time, but he cannot say when, before the transfer 
of the property, when they were fraudulently revived for the purpose of 
being made a part of the considération of such transfer. 

Both Foster and Crawford swear positively that the notes were due and 
unpaid, according to their face, at the time of the transfer, and that they 
constituted a part of the considération therefor; and there is no direct 
évidence to the contrary. But there are some circumstances in the case 
which contradict them with more or less force. 

It is very unusual that notes of this amount — $16,930 — are allowed 
by business men to go unpaid and unsecured for a period of 1 2 years, 
and that without the payment of interest for the last two-thirds of that 
time. Still, the matter is not so improbable as to prevent belief, when 
supported by the direct évidence of the parties. 

On September 24, 1881, Crawford stated under oath, in writing, to 
the assessor of Linn county, that the notes then owned by him, and liable 
to taxation in the state, only amounted tb $5,500. On June 7, 1883, 
he made an affidavit to procure a decrease of his assessment for 1882, in 
which he stated that the gross amount of his "money, notes, and ao- 
counts" subject to taxation was only $13,500. 

Crawfbrd's explanation of the apparent omission in both thèse state- 
ments of thèse three Foster notes is, there was an agreement between him- 
self and Foster that on account of the interest on thèse notes being 10 per 
eentum, instead of 12, the maximum allowed by law, the latter would 
pay the taxes thereon; that is, he would not deduct the amount from the 
value of his property assessed for taxation. 

The explanation is open to the criticism that it is easily made and hard 
to contradict. But counsel says, if it is not true, the record of the as- 
sessments for the county will show it, at least negatively; and, as the 
plaintiff bas not produced this évidence, as it was in his power to do, 
tne presumption is that it would so far corroborate the testimony of the 
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défendants. At first blush this seems plausible; but if the fact is, as the 
plaintifif claims, thèse notes were paid, the record of the assessments 
■would equally show that Foster did not deduct this indebtedness from 
his assessment; not for the reason given, but because it did not exist, at 
least from the time of such payment. 

It may be admitted that a debtor and creditor may honestly make an 
agreement by which the former agrées not to deduct his indebtedness to 
the latter from the value of his property assessed for taxation, in consid- 
ération of which the creditor may honestly conclude that such indebt- 
edness need not be returned by him for taxation as a crédit liable thereto. 
Most persons are disposed to construe the law so as to keep out of the as- 
sessor's books as much as possible. But the law is otherwise, except in 
the case of a note secured by mortgage, since 1882; and the creditor, 
when called on to swear to the amount of crédits belonging to him and 
subject to taxation in his hands, cannot lawfully or truthfully omit such 
crédit from his return. But Crawford may bave believed that the Foster 
notes held by him under the agreement stated were not liable to taxation 
eo nomine, because a tax on the value of the same was being paid by the 
debtor, as a condition of the crédit. And therefore, while the failure of 
Crawford to return thèse notes for taxation is some évidence that they 
did not then exist as a légal obligation against Foster, — a living crédit 
Bubject to taxation, — it is neither conclusive nor cogent on that point. 

The défendant Goltra also testifies that in June, 1883, in talking with 
Crawford about Foster's financial condition, he said: "People think that 
Foster owes you considérable, or you bave an interest in the mill ;" when 
Crawford said: "He neither owes me, nor hâve I any interest in thç 
mill." It is admitted he had no interest in the mill, and Crawford de^ 
nies that he said Foster owed him nothing; and, ail things considered, 
the déniai at least neutralizes the assertion. 

On this point my conclusion is that the weight of the évidence is that the 
three Foster notes in question were existing obligations between the par- 
ties at the date of the transfer; and that, whether this be so or not, the 
purchase was made in good faith, and for a valuable, and even adéquate, 
considération. 

As to the purchase of the brick block by William Crawford, it is prac- 
^tically admitted that on July 20, 1867, William Crawford sold the mill 
in question to James H. and John Foster for $16,000, — $6,000 paid in 
cash, and $10,000 by the five joint notes of the purchasers for $2,000 
each, payable in one, two, three, four, and tive years, respectively, with 
interest at 10 per centum per annum, secured by a mortgage on the 
premises. The notes are in évidence, and each of them bears indorse- 
ments of payments of interest thereon, as follows: July 20, 1869, $400 ; 
July 20, 1875, $1,200; and April 15, 1881, $478.75. 

AU the business of William Crawford with Foster appears to hâve been 
transacted by John A. Crawford as his agent. 

Crawford and Foster tèstify that about July 20, 1883, thèse five notes 
were unpaid, except as shown by the indorsements thereon, when they 
were by consent of parties exchanged for six notes signed by James H. 
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Foster as J. H; Foster & C6.,— five of theiiibeing for $2,000 each, pay>- 
able in one, tWo, three, four, and five years from date, with interest at 
;8 per centum per annum, and the sixth one for $6,000; the amount of 
tlieoverdue interest on the firstfivejnotes, payable in one year from date, 
without interest. Thèse notes are also in évidence, and it appears from 
the testimony of Crawford that the exchange was made later than July 
20th, and the notes were antédated, so as to make the old ones expire 
■with the even year. They also testify that at the date of the transfer the 
second séries of notes were due and altogether unpaid, and were given 
up to Foster in considération of the conveyance to William Crawford of 
the brick block in question. William Crawford also testifies to the same 
effect, Bo far as he knows. He says the first séries of notes was unpaid 
when bis brother John got them from him for the purpose of making 
the exchange, and that the second séries was unpaid when, at his 
brother 's suggestion, he gave them to him for the purpose of purchasing 
the property then conveyed to him by Foster. 

, This is an improbable statement in ail its essential features, though it 
may be true. Men do not usually allow debts of this character to run 
on for years without payment of the principal and comparatively little 
interest. The principal reason for changing the notes, that the légal rate 
of interest had in the mean time (October 25, 1880) been reduced to 8 
per centum, is not satisfactory or convincing. Notwithstanding the 
change in the law, parties might still contract for 10 per centum, and 
eontracts made before the change were not affected by it. Hill's Code 
1887, §§ 3687, 3592. The exchange was not made until nearly three 
years after the change in the law, which did not affect the notes in any 
way, and côuld not reasonably hâve been the cause of the exchange. But 
if the creditor thought 8 per centum was as much as the debtor ought to 
pay under the circumstances, there was nothing to prevent reducing it 
either by new notes or a mémorandum on the old ones, without any réf- 
érence to the change in the law, or what the law might allow him to take. 

On September 17, 1881, William Crawford made oath before the as- 
sessor of Linn county, in writing, that the notes owned by him and lia- 
ble to taxation in the state amounted in value to only $5,000. John A. 
Crawford. makes the same explanation of this matter that he did concern- 
ing the omission to return his own Foster notes for taxation, — that Fos- 
ter was not to deduct the value of them from his assessment. But Fos- 
ter says he did not make the déduction because Crawford did not charge 
him interest on the interest in arrear. 

After the mortgage tax law of 1882 went into effect, in July, 1883, 
Mr. C.^ H. Stewart, the county clerk of Linn county, in looking over the 
record of mortgages for the purpose of making an abstract thereof for 
the assessor, found a mortgage of many years' standing from Foster to 
William Crawford on the mill property in question, given to secure the 
payment of a sum which then amounted, principal and interest, to about 
$25,000. He natufally supposed from the circumstances that it had 
been satisfied, and at once wrote to Mr. William Crawford to call and 
mafce the proper crédits or cancellation, or it Would be returned to the 
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assessor as in force. Mr. Grawford called immediately, on July 31st, 
and said the mortgage had been paid several years before, and that he 
had no kno\\jledge of it being on the books of record, and then and there 
canceled it. 

Mr. Stewart also testified that, a few days before the conveyances in 
question were filed with him for record, John A. Grawford was in bis 
office, and spoke of the transfer of Foster's property, and said he was 
compelled to take it to protect himself; that he had indorsed largely for 
Foster, and thought the notes were paid, but they had lately "turned 
up" in Portland; and that the purchase notes for the mill had been sold 
and indorsed away by him long before, and he thought they were paid, 
but now they had "turned up" also, in Portland, unpaid. 

I attach much importance to the testimony of tbis witness. His of- 
ficiai position implies public confidence in his integrity. He speaks 
cautiously, and a rigid cross-examination only served to confirm and 
strengthen his opening statement. He cannot weU be mistaken about 
the interview with William Grawford, nor the cause nor conséquence of 
it. They aflFected his officiai duties, and the record of the cancellation 
corresponds with his statement. The conversation with John A. Graw- 
ford was on a subject that was then attracting the attention of that public, 
and was calculated to make an impression on him. Moreover, the wit- 
ness, unlike some of those who testify to other alleged conversations in 
this case, has no grievance against Foster or the Crawfords, but is disin-: 
terested, and apparently unprejudiced. 

True, it now appears that thèse mill notes were not indorsed to any 
one; and if they had been, Grawford would bave had no right to cancêl 
the mortgage. But this false statement as to the cause and considération 
of the transfer of this block is at lèast a badge of fraud. Bump, Fraud. 
Gonv. 42. William Grawford 's action in canceling the mortgage, with 
the déclaration that it had been paid several years before, tdls a différent 
story. 

John Gonner, a banker of Albany, testifies that between 1878 and 
1880 — he thinks in 1879 — Foster was owing him $20,000 of borrowed 
money, when his cashier informed him that this Foster mortgage was on 
record uncanceled, whereupon he spoke to Foster on the subject, who re- 
plied "it had been paid and settled," 

It may be admitted that this déclaration of Foster's is not comp stent 
évidence in chief against William Grawford, to prove the payment of 
thèse notes. But Foster is introduced as a witness by Grawford to prove 
that the notes were not paid at the time of the transfer, and the plaintiff 
has a rlght to impeach him by évidence of contradictory statements made 
eut of court. Mr. Gonner is a disinterested witness, and no one ques- 
tions that Foster made this statement to him. The effeçt of his testi- 
mony is to make Foster's now statement that the notes were unpaid of 
no effect. This leaves the fact of their non-payment at the time of the 
transfer to rest on the testimony of the Grawfords, which is also materi- 
ally affected by their déclarations and acts to the contrary out of court. 

In addition to the évidence of thèse disinterested witnesses, the unpaid 
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creditors and others înterested against the Crawfords, testify to various 
conversations with John A., which strongly imply, when they do net 
assent, that the mill notes were paid before the transfer. 

Thomas I. Anderson testifies that 13 or 14 months before the transfer 
heasked John A. Crawford if he had anythingto do with the mill, when 
he answered: "Oh, that is ail settled. I hâve nothing more to do with 
the mill than you hâve." 

It is true that John A. had then nothing to do with the mill in his 
own right, nor, so far as appears, ever had. But he always speaks in 
the first person when speaking for his brother William or of his aifairs. 
And what he meant to say was "ail settled," concerning this mill, unless 
it was William's mortgage thereon, is past finding ont. 

Thomas Monteith testifies that in the latter part of 1883 he had a con- 
versation with John A., in which the latter said that Foster seemed to ba 
getting along well. When he said, " Why don't he pay ofï the mortgage 
that bas been on record, then, ever since he bought the mill?" John A. 
repliéd, "Why, that mortgage was paid offlong ago." 

There never was but one mortgage between Foster and the Crawfords, 
and that was the one to William on the mill, and unless thèse witnesses 
are false or mistaken, John A. said to them in effect if not in words, 
"thèse mill notes are paid off." 

In answer to the testimony of ail thèse witnesses concerning thèse state- 
ments of his, John A. Crawford, when called as a witness for himself, 
can only say, "I do not remember." 

Another circumstance of which there is no doubt is entitled to some 
weight in this connection. 

Between the giving of the mill notes in 1867 and the transfer in 1884, 
Foster expended $40,000 on the mill property in repairs and iraprove- 
ments. He also built the brick block in question, which cost him prob- 
ably not less than $12,000, his dwelling-house and his share of the water- 
works. To my mind it is quite improbable that a person with this 
amount of money at his disposai would allow a mortgage, to secure a 
debt of 110,000, to remain on his mill for 17 years. And it is equally 
improbable that William Crawford, or his other self, John A. Crawford, 
would allow the unpaid interest on such debt to accumulate to $6,000, 
and then take a note for the amount without interest or security. Being 
unable to deny the cancellation of the mortgage, as stated by Stewart, 
the Crawfords offer in their testimony thisexplanation: It was donc to 
avoid the Opération of the mortgage tax law of 1882. In other words, 
they swear that, rather than pay the taxes on the mortgage, they released 
security for the debt; and this, notwithstanding the law of 1854 gave the 
mortgagee the right to pay the taxes on the whole interest in the land, 
and add the same to the mortgage, if not paid by Foster. Dundee, etc. , 
Co. V. SchàolrDwt., 10 Sawy. 61, 19 Fed. Rep. 359, and 21 Fed. Rep. 151. 

On the whole, my conclusion is that the mill notes were paid before 
the conveyànce to William Crawford was made, and therefore it is vol- 
untary, — without considération. And, this being so, it is fraudulent as 
against the plaintiffs and others, the creditors of Foster, the grantor 
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therein. The decided weight of the évidence supports this conclusion. 

And yet it may be that thèse notes were existing obligations betweer 
the parties thereto on February 6, 1884, and that ail the acts and déc- 
larations of the Crawfords to the contrary are falsehoods and prêteuses, 
spoken and acted for the selfish purpose of avoiding the payment of the 
taxes thereon; but, If so, they hâve been ensnared in their own net, and 
cannot complain that the court has taken them at their own word. 

Some question is made by counsel for the' Crawfords as to the righl 
of the plaintiff to maintain this suit. The testimony is satisfactory— 
indeed there is no room for doubt about it — that Sibson, Quackenbush 
& Co. and Noon & Co. sold and assigned their respective judgments te 
the plaintiff absolutely and for a valuable considération, — $5,000 in the 
first case, and $500 in the second, — through the agent of the plaintiff'E 
attorney in fact, William S. Ladd. And if Ladd & Tilton advanced hiin 
the money wherewith to make the purchase, as suggested in the argu- 
ment, of. which there is no proof, it would make no différence. The 
only question to be considered is, did the judgment creditors sell and as- 
sign the judgments in question absolutely, without any trust or reservar 
tion in their own favor? In other words, was the sale a real, and not a 
fictitious, one? As I hâve said, the évidence is satisfactory on this point. 
The sale was absolute and unqualified. This being so, it is altogether 
immaterial that the judgment creditors may bave been induced to make 
this sale as they did, because they feared they could not succeed in en^- 
forcing the judgments in the statfe court, — the tribunal of the défendants, 
—-or that the plaintiff màde the purchase because, being a citizen of Illi- 
nois, he thought he could enforce the same against the property of the 
judgment debtor in the hands of the Crawfords, by a suit in this court, 
— the Interstate tribunal, — and that he intended to do so when he bought 
them. 

The motive with which a party purchases property or a claim has 
nothing to do with his right to maintain an action thereon or thereaboOt 
in this court, any more than in a state court. McDonald v. SmaUey, 1 
Pet. 623^ Barneyv. Baltimore Œty, 6 Wall. 288; CdIMmon v. Jàcksvn, 8 
Sawy. 363, 14 Fed, Rep. 305. The conveyances to John A. Crawford 
and Ashby Pearce being valid as against the plaintiff, the bill will be 
dismissed as to them, with costs. 

The conveyance to William Crawford, being void as against creditors, 
will be declared fraudulent, and set aside, and the property sold by the 
master, and the proceeds applied, first, on the judgments of the plain- 
tiff and his costs and disbursements in this suit, and the remainder, if 
any, jjro rata on the judgments and costs and disbursements in this suit 
of Walden, Baltimore, and Liles. The decree will àlso provide that, if 
the proceeds of the sale are not snfficient to pay the judgments of the 
plaintiff and his costs and disbursements, exécution may issue against 
the property of William Crawford for the remainder. 

The judgments of the plaintiff are prior in time to those of Baltimore 
and Liles, but subséquent to that of Walden. Neither of the judgments, 
however, are liens on the property in question, the title of the judgment 
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debtor thereto having passed to William Crawford before the judgments 
were given or docketed. There was no interest of Foster's left in the 
property for the judgments to operate on. The conveyance was valid 
between the parties thereto. The right of the creditors to bave it set 
aside for fraud as to them was ail thàt was left. The plaintiff being the 
first creditor ta assert this right, by the filing of his bill, then acquired 
a prior right to whatever may be made out of the property of the suit. 
Burtv.Keyes, 1 Flip. 72; Wait, Fraud. Conv. § 392; Lire Estes, 6 Sawy. 
459, 3 Fed. Rep. 134, and cases there cited. 

In the latter case, after a careful examination of the subject, I held 
tbat under the law of this stàte the lien of a judgment only attached to 
property belonging to the judgment debtor at the date ofits docketing, 
and that a conveyance, though void as to creditors who raight assert 
their right against it, was valid between the parties, and passed ail the 
estate of the grantor in the promises to the grantee; and therefore the 
lien of a subséquent judgment does net attach to the property. 



Davis v. Chapman. 
• {Circuit Court, D. Indiana. August 18, 1888.; 

1. TBHANCJr IN COMMON— RlQHTS OP CoTbNANTS— ACCOXJNTING— MOBTOA6B PuB- 
CHASKE ON PORECLOSUBE. 

The co-tenancy of a purchaser at a sale on foréclosure of the interest of a teiti 
ant in common in real estate commences, for the purpose of an accountins; be- 
tween the itenants, f rom the date of the deed, and does not relate baek to the 
date of the mortgage, and the accounting should embrace no charge for re- 
pairs or improvements made or taxes paid by either tenant prior to the date 
of the deed. - 

8. Same-^Usb and Occupation— Repaies — Set-Opf. 

While one tenant in common cannot recover of another for mère occupa- 
tion of the premises, yet such occupation may be consideréd and made an 
équitable set-ofl against the occnpyingtenant's daim for repairs, which, in the 
absence of an agreement, is lilsewise not the subject of an action between co- 
tenantsi. 

In Equity. Action for partition and accounting. 

ïhe action is for partition of real estate, and for an accounting in re- 
spect to rents and profits. The défendant claims a set^off for repairs and 
improvements and for taxes paid. The title of the complainant bas been 
established in an action at law in this court, and for the history of that 
title, and the disputes and litigation of the parties over it, référence is 
made to the décision in 24 Fed. Rep. 674. Upon the matters now in 
qiiestion thèmaster says: 

"This suit is the last chapter in the litigation that hasbeen in progress be- 
tween the parties in différent courts and in various forms for ten or eleven 
years; complainant making claita to tlie ownership of the undivided half of 
certain real estate (hôtel and livery stable property) in the city of Warsaw, 
Eosciusko county, this state. Chf^pman, tlie défendant, until the May term 
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of this court, 1885, denied the'title of thé comJ)lainant; but thîs'èôiirt at thât 
timè, in an ejeetment suit on the law side of the court, gave judgment againàt 
him, and conflrmed plaintiff's title asownerof theundivided half of theprop- 
erty. In its présent forni, this is a suit for partition and, salé, with a prayer 
that défendant account to complainant for the half of the rents arid profita of 
ttie real estate during the period of herownership. The bill as originally flled 
in this case was of much wider scope, and contains a history of the efforts of 
the défendant, Chapman, toaecure title to the plaintiff's undivided half of the 
real estate by means of tax deeds, the foreclosure of mortgages, and various 
other légal proceedings, which hâve enabled the défendant to retain the pos- 
session of the premises, and which litigation has subjected the complainant to 
great expansé in defending her title and enforcing her rights. The évidence 
shows, in the master's opinion, that the efforts of the défendant to defeat the 
title of Mrs. Davis do not exhibit him in the light of a man who was sefking 
in good faith to assert and maintain his légal rights, but rather as a litigant 
who was doing evçrything in his power to vex and harass her by futile but 
expensive lawsuits, It was said àt the argument, for the défendant, that in 
the présent procéeding thèse considérations could hâve no proper weight in 
the matter of accounting; that, the judgment of this court in the ejeetment 
suit having settled and confirmed Mrs. Davis' title, there remained nothingto 
be done but an examination of the accounts of the défendant, with a vieW of 
ascertaining the amount of rents with which he should be chargeable, and thé 
déductions or crédits to be made in his favor on account of necessary and 
proper repairs and taxes. While this may be true, the master thinks that, in 
View of the fact that the défendant has been in the wrongf ul possession of the 
complainant's property for so raany years, he should be charged with the f ùll 
value of the rentals coraing to hisco-tenant, rather than the amount he charges 
himself with as having been actually received therefor. It appears in' the 
évidence that the défendant was the owner of some furniture aûd other 
Personal property which is used in the hôtel. In making his contracta with 
tenants he would.apportion the amount, allowing so much for the real estate, 
in which the plaintiffl had half interest, and so much for the use of the furni- 
ture, of which he was the sole owner. In the master's judgment, thèse ap- 
portionments were inéquitable. The property is a three-story brick hôtel and 
basement, sixty-six feet front, on one of the principal business streéts of thé 
city of Warsaw. In addition to the hotel, there is a stable adjoining, which 
is a part of the premises in which the plaintiff bas an undivided half interest. 
The défendant adroits that from tlie stable he received in rents from January 
22, 1877, to March 1, 1888, some $1,250; that for the house and furniture, and 
for the good-will of the housd, etc., he received from August 1, 1877, to Jan- 
uary 29, 1885, the suni of $8,665; making a total of $9,915, aceording to his 
own showing. The défendant occupied the hotel hjmself from Jânuary 22, 
1877, to August 1, 1877,— seven iponths. He was also in the possession of 
the property from January 30, 1885', to June 15, 1885, the date at which the 
judgment in ejeetment was rendered in this court. From that time he has 
been in the exclusive occupancy of the premises. The description bf the f iiç- 
niture, as it appears in the dépositions of Mr. George W. Green, Mrs. jeniiie 
Keed, and Mr. and Mrs. Newberger, indicates that it was inferior in quâlity;' 
and of no great value. The record shows that the défendant himself bought 
it at a chattel mbrtgage foreclosure sale in 1876 for $900, Which wâs probably 
al] it was worth. Mr. Green, wJ)o rented the hotel and furniture f rom Auguât 
1, 1877, to Octobér 1, 1881, for $90 per month, after speaking of thecharacteri 
and condition of the furniture, says it was pot worth over $500, and that the^ 
fàîr rentiil value of it was from $30 to $35 a month, which certainîy is a fair 
and libéral estimate, Mrs. Jennie Beed rented the hotel from October 3; J881, 
toMayS, 1882. She was topay $1,000 for the hotel and $500 per yearfofthe fur- , 
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niture. At that time she says that Chapman only wanted to sell the entire f ur- 
niture for $600 or $700. He flnally asked her if she would give $500 for it. She 
says she told him she would give $300 a year for it, but she does net think 
it worth over $50 a year rental. Mr. and Mrs. Newberger rented the house 
frotn May 3, 1882, to January 30, 1885. They were to pay $1,000 per year 
and $500 for the furniture. Mr. Newberger says that Chapman would not 
rent the hôtel unless he agreed to take the furniture. He also says that the 
fair cash value of the furniture at that time would not exceed $250, and that $50 
a year would be full rental value for it. Mrs. Newberger says the furniture 
was not worth over $300. The effeet of this évidence is to sliow that in deal- 
ing with this propertyMr. Chapman was taking much better care of his inter- 
ests in what belonged to him exclusively than he was of the joint property 
which was owned by himself and the plaintifl. In view of ail the faets, I find 
and report that the défendant should be cliarged with the rental value of the 
hôtel proper from January 27, 1877, to April 1, 1888, a period of eleven years, 
, two months,and eightdaya. Attherateof$75permonth, this wouldarnount 
to $10,070. I report and find that he should be disallowed for his claim for 
repairs put upon the property priorto 1877, which repairs amounted to the 
sum of $2,595. ïaking this from the total repairs proved by him, which is 
$5,223.67, would leave a balance of repairs, for which he is entitled to acredit, 
of $2,628.67. In addition to this, the défendant Chapman pi^id taxes from 
time to time amounting to .$1, 175.37. This, added to the repairs for which he 
should be allowed, makes the total of crédits in his favor, $3,804.04. Sub- 
tracting this amount from the $10,070 rentals, leaves a balance of rent for the 
hôtel property, $6,265.96. He should account to the complainant for one-half 
of this, which is $3,132.98. In addition to the rentals from the hôtel. Col. 
Chapman received $1,250 rent for the stable. Half of this amount, $625, 
should be added to the half of the hotel rentals, which makes the amount due 
Mrs. Davis on an accoanting, allowing Col. Chapman for repairs and taxes aa 
indicated above, the sum of $3,757.98. In this computation no account haa 
been taken of interest either way. The master bas preferred to take the short 
method of allowing the interest on repairs to offset interest on rents, without 
attempting to arrive at the exact figures by raaking monthly or annual rests. 
I report and flnd that ont of the defendant's share of the proceeds of the sale 
-rf the real estate the complainant be allowed the sum of $3,757.98," 

Both parties hâve excepted to the amount of this allowance, and to the 
calculations by which it was reached. The plaintiff demands rents from 
January 22, 1877, the date of her deed; and insists that the demanda 
of the défendant for improvements and repairs, and for taxes paid be- 
fore that date, are merged and extinguished in his title as sole owner of 
the entire property, acquired November 15j 1876, (or, if the doctrine of 
relation to the date of purchase be applied, November 15, 1875;) and 
that for the time since that date he should be allowed nothing, because 
wrongfully and ia bad faith he had denied hor rights in the property, 
had excluded her from possession, and had subjected her to the expense 
of vexations litigation. 

J. M. Van Fleet and HiU & Lamh, for complainant. 

No case in the books, either at law or in equity, holds that a willful and 
perverse wrong-doer can recover or be allowed anything for improvements or 
any apportionment whatever for rents incurred by way of improvements. 
The counsel will cite none. Many cases can be found holding that whéreone 
tenant in common.supposing that he owned the whole, without notice of ad- 
verse claims, has been allowed in equity a déduction for the rents occasioned 
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by his improvements, as well as the présent value of the împrovements at the 
time of the trial. That doctrine of equity bas been codifled by the fourth sub- 
division of section 1076, Eev. St. 1881. This necessarily implies that onenot 
within the statute shall be allowed no réductions whatever. Caner v. Coff- 
man, (Ind.) 10 N. E. Rep. 567; Mining Co. v. Sydnor, 39 Wis. 600; .Van- 
noy V. Blessing, 36 Ind. 349; Woodhull, v. liosenthal, 61 N. Y. 382; Patter- 
non V. Brown, 32 is. Y. 81; Hilgenherg v. Rhodes, 12 jf E. Rep. 149; Oshorn 
V. Storms, 65 Ind. 325; Ethel v. Batolielder, 90 Ind. 525; Walker v. Quigg, 
6 Watts, 87; Shand v. Hanley, 71 jST. Y 319; Haslett v. Crain, 85 111. 129; 
Davidson v. Thompson, 22 N. J. Eq. 83; WiiUinson v. Pearson, 23 Pa. St. 
117; Austin v. Barrett, 44 lowa, 488, and cases cited. 

Harrison, MiMer & Elam, for défendant. 

We insist that the only penalty the law infliets upon the défendant for the 
déniai of complainant's title is thecostsof the Iitigation; that this question of 
an accounting can only arise between tenants in common, where one has ex- 
cluded the other and taken sole possession; and that the fact that he denled 
his co-tenant's title, as well as his right to possession, does not in any degree 
influence the équitable prineiples upon which the accounting is to be made. 
We State thèse propositions, with some cases in support of them: First. For 
the time since the défendant invited the complainant to share the possession 
and occupancy with him, or to unité with him in leasing the property, she can 
recover no rents; the défendant havingreceivednone. Second. For the time 
vsrhen thé property was occupied by défendant lumself, under a claim of an ex- 
clusive right, the complainant might recover the one-half of the reasonable 
tentai value of the property, if she had offered any évidence of the rental value; 
but she did not. ïhe évidence is that it could not be rented, and was kept 
going by défendant at a loss. Third. At common law one tenant in common 
cannot recover of another for mère occupation at ail; and by statute, when 
theie has not been an actual exclusion, there can be a recovery only for actual 
receipts of money, etc. Our statute, section 228, simply takes place of statute 
of 16 Anne, c. 4. ïhe language is the same. The word "received" is the 
same in both, and is adopted with a well-settled construction in England and 
America. Fourth. In the absence of évidence of rental value, the accounting 
must proceed by charging the défendant only with the money actually received 
by him for rents. Fifth. Against this he is entitled to be credited with the 
cost of such repairs and improvements as were necessary to the bénéficiai use 
of the property, and with any taxes puid by him. ïhe complainant cannot 
receive the increased rental produced by the improvements, and refuse to share 
their cost. Pickering v. Pickering, (K H.) 3 Atl. R^p. 744, and cases cited; 
1 Washb. Real Prop. 661,662; Piao v. Columbet, 12 Cal. 414; Fordy. Knapp, 
(N". Y.) 6 N. E. Rep. 283; Alexander v. Ellison, 79 Ky. 148; Tyrter v.Fen- 
ner, 4 Lea, 469; Osborn v. Osborn, 62 ïex. 495. 

Woods, J., (afier slating thefaets as above.) In respect to the title of 
the parties it is enough to restate briefiy hère, what is shown more at 
large in the report of the case at law; that iti 1873 Chaprnan and Charles 
Ford were equal co-tenants of the property, and continued so until No- 
vember 16, 1876, (erroneously stated "1875" at page 75 of the report,) 
when by force of certain judicial sales, the title of Ford was transferred 
to Chapman, tertninating the préviens co-tenancy and making Chaprnan 
the sole owner of the property, subject to the mortgage of July 2, 1875, 
made by Ford upon his half interest to Nelson Davis, upon foredosure 
of which Mrs. Davis purchased, January 22, 1876, and on January 22, 
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1877, On defeult of rédemption by Chapraan or any other, receîved the' 
sherifPs deed 6f that da;té, whereby she became and bas continued to be co- 
tenant with the défendant, butwithout récognition byhim of bar rights, 
until since the date of thè judgment in the case at law. The important 
question arises hère, whether, for the purpose of the accounting between 
the parties, this co-tenancy shall be regarded as beginning with the exé- 
cution of the deed to the plaintiff, or by relation shall be carried back 
to the date of the raortgage, or at least to the date of the sale made upon 
foreclosUre of the morigage, from which the plaintifPs title is derived. 
The plaintiff claimed and bas been allowed nothing for rent before the 
date of her deed; but the défendant insista upon bringing into the ac- 
count his expenditures for repairs and taxes before that time, including 
the taxes of 1873-74, for which the défendant purchased the propertyat 
the tax sale ofFebruary, 1875. Rejecting the charges for repairs, the 
master allowed those for taxes paid, but by mistake treated the amounts 
allowed as having been paid upon the entire property, instead of the half, 
as was the fact. 

In support of the defendant's claim in this respect, his counsel contend 
that by force of the doctrine of relation the co-tenancy of the parties 
should be deemed to bave comnienced, if not with the exécution of the 
raortgage, at latest on the day of the sale to the plaintiff on the decree of 
foreclosure of the mortgage. This proposition seems to me inadmissible. 
Without doubt the title of a purchaser at judicial sale relates to the data 
of sale, and, if the sale be upon foreclosure of a mortgage, to the date 
of the mortgage; but does it foUow, upon the sale of an undivided in- 
terest, that the co-tenancy consummated by the conveyance must also 
be deemed, like the title, to commence with "the original" of the "divers 
acts concurrent to make the conveyance?" If so, then Mrs. Davis and 
Chapman must be held to hâve been co-tenants since July 2, 1875, (for 
the relation goes as certainly to the date of the mortgage as of the sale,) 
notwithstanding both in law and fact she actually had neither titl" nor 
rightof possession until she received her deed, and until November, la75, 
Fprd,, in comraon with Chapman, had the title and the right of posses- 
sion, to her exclusion. To apply the doctrine of .relation to thèse facts 
in the manner pjoposed, might be characterized aS an attempt to "make 
that not to bave been which was," as well as to make that to bave been 
which never was, and which, by the will of either party, without the 
consent of the other at the time, or even by the will of both parties with- 
out the cdnsent of Ford, could not bave been. But if the co-tenancy 
during this time or any part of the time were conceded, still, in order to" 
hold Chapman accountable to Mrs. Davis for the use or occupation of the 
prppeirty during such titae, (as a substantive and direct cause of action,) 
it would be hecessary toadd tothe fiction of ccNtenancy the fn'rther as- 
sumption of an ouster, or wrongful déniai of the right of the plaintiff in 
the preniises by the défendant. But it is a recognized limitation upon 
thé doctrine of relation that ifc shall not be applied; in such way as to 
make that tortioua which, when done, was lawful. i3 Washb. Real Prop. 
277. Frody. Beekman, 1 Johns. Ch; 297. The only précèdent claimed 
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for the proposed application of the doctrine is thé case of Ford v. Knapp, 
6 N. E. Rep* 283. In that case the owners of an undivided half inter- 
est in a mill bbught at exécution sale the other half, and, being in pos- 
session, proceeded during the period of 15 months allowed by the law 
of New York for rédemption from such sales to make necessary repairs 
and altérations; but before the end of that period creditors of the exécu- 
tion debtor redeemed from the sale, and, having acquired the title of the 
debtor, sued for partition; and, in determining whether there should be 
compensation for the repairs so made out of the proceeds of the sale of 
the mill ordered in the suit for partition, the court held that "by relation, 
and throMgh their rédemption," the creditors became " vested with the right 
of the debtor from the date of the sale, and thereby tenants in common 
with the défendants from that date, by relation, or vested with the rights 
of such aco-tenanti" It will be seen, on référence to the opinion, that 
the court put out of view as immàterial the exécution sale, which, it is to 
he observed, never ripened into a conveyance, ând decided the case as if 
it had arisen between the original co-tenants, whose relation as such had 
remained uudisturbed. The case would hâve been very différent, and 
eâsentially like this one, if, no rédemption from the exécution sale hav- 
ing beejx eSected, the purcbasers had become the sole owners of the prop- 
erty, aind afterwards, by the enforcement of some paramount lien, had 
lost the half interest so acquired, and, in a suit for partition thereafter 
brought, had soughtcompensation for repairs made during or bèfore the 
time of their sole ownership. So, too, on the record presented hère, if 
the mortgage to Davis had not been made, or no foredosure or sale had 
been had Under it, and if Ford or any créditer of Ford had redeemed 
from the sal€s to Chapman, ànd then sought partition, and Chapman in 
that prooeediog had brought forward his claira for repairs made before 
such rédemption, the question would hâve been the same as in the case 
cited, but manifestly and broadly différent from the question, presented 
upon the facts as they are in this case. By making repairs and improve- 
ments the défendant certainly acquired no lien upon the property itself, 
and without such lien there sëëms to be ho ground for enforcing his de- 
mand for compensation against the purchaser under the mortgage. 

-The oétirt is of the opinion that the accouhting should embrace no 
charge on either side for matter which occurred before January 22, 1877; 
and, as this includés taxes accifued befôré that time, the error of the mas- 
ter in that respect is reduced to $212.43. 

The firiding of the master in respect to the monthly rental value of the 
hôtel is sufficiently well supported by the proof of priées obtained by the 
défendant of lessees of the property, and in some measure by othèr évi- 
dence; and if for a,ny part of the time this éstimate could be deemed 
high, tlie overcharge bas been well compensated by the master's dispo- 
sition of the subject of interest, which, computed in the ordinary way, 
would hâve added à considérable sum to the amount of the finding. 

The proposition that at common law one tenant in common cannot re- 
cover of ànbther for mère occupation is recognized, and, under the ipaxim 
that equity fpllowa the law, J suppose the plaintiff ought not in this ac- 
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tion to recover anything for such mère use or occupation by the défend- 
ant; that is to say, for the time after August, 1885, when, the action at 
law having been decided, the défendant acknowledged the plaintifFs title 
and invited her toshare in the possession and management of the prop- 
erty. But while such use and occupation may not be made the direct 
ground of recovery, it does not follow that it may not be considered in 
connection with, and made an équitable set-ofF against, the defendant's 
claim for repairs, which, at common law, in the absence of agreement, 
are likewise not the subject of an action between co-tenants. The same 
principle which admits one of thèse claims into the computation opena 
the door to the other as a set-off against the first. The case of HyaU v. 
Gochran, 85 Ind. 231, affords a close analogy. That was an action for 
rents and profits of real estate under a statute which permitted a recov- 
ery for six years only The défendant claimed an allowance for repairs, 
and the plaintiff was permitted to bring forward in set-off a dèmand for 
rents accrued more thah six years before the commencement of the ac- 
tion, 

The attitude and conduct of the défendant in the case hâve shown 
him throughout a determined and persistent litigant, and the resuit haa 
shown him to hâve been in the wrong ; but in the judgment of the court, 
if the subject of 6ona ^des be with in the scope of the- présent inquiry, 
there is not such proof of bad faith on the part of the défendant as to ex- 
clude his claims from ail équitable cognizance. Upon a careful consid- 
ération of the case in ail its aspects, as preseuted by counsel, the court 
is not able lo discover a basis of adjustment différent from thatadopted 
by the master, which it could regard as more consonant with equity and 
good conscience; and the àmount reported, reduced by $212.43, that is 
to say, $3,545.55, to be paid by défendant to complainant, is confirmed, 
and ail exceptions to the report incohsistent with this conclusion are over- 
ruled. Decree and judgment accordingly. > 
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(Circuit Court, B, D. Ohio, W. D. August 17, 1888.) 

Bailroad Compakibs— Insolvbnoy and Ebcbivbrs — Authohitt to Issue Ceb- 
tificates. 
The pétition oif a receiver of an insolvent railroad Company for authority 
, to borrow $347,677.18, and issue his certiflcates therefor, specifled that $111,- 
904 of the amount was to be used in completing a portion of the road and 
widenîng its gauge, $35,000 for purchasing and laying track over another pdr- 
tion already graded and bridged at an expense of $49,000; $47,248.18, to pay 
claims for material furnished, etc., which were not a lien on the road; $30,- 
000 to reimbûrse bondholders for advances to meet arrearages of wages and 
avert a strilié; $100,000 to purchase leased rolling stock, for whioh the Com- 
pany paid an annual rental of $38,800, the lessors also canceling a claim for 
$7,000 unpaid rent, if the purchase was made; $4,000 to relay a line of traçk 
on a Connecting road, and thus cancèl a debt of $8,000 due that road, und 
securè enough additional business to pay the cost in three months; and $39,- 
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430 to make final payment on a valuable tract of real estate. Holders of $943,- 
000 of flrst mortgage bonds and |293,000 of second mortgage bonds consenled 
to the issuance of tbé certificates, tbe remaining bolders of $237,000 first mort- 
gage bonds and $319,000 second mortgage bonds not consenting, and a por- 
tion of them, together with other lienholders, objecting. Held tbat, it being 
doubtful whetber the improvements would add to the selling price of the 
road. the pétition would be denied absolutely as to the items of $85,000 and 
of $80,000; and as to tbe item of $47,248.18. except upon consent of ail lien- 
holders; but that certificates would be issued for the remaining items, if de- 
sired by the consenting bondholders, with leave thereafter to pétition to hâve 
the same made a charge on the non-consenting bondholders. 

In Equity. Pétition of receiver to borrow money ànd issue his cer- 
tificates theœfor. 

Howard Q. Hollister and John G. Johnson, for coraplainant. 

Hamwn, CobUm, Ooldsmith & Hoadly, C., B. Mattheas, and Healy & 
Brannan, for respondents. 

Eamsey, Moxwdl & Ramgey, for receiver. 

Sage, J. Thiscause is before the court upon the pétition of the re- 
ceiver, for authority to borrow $347,577.18, and to issue his certificates 
therefor. , Before referring in détail to the pétition, it will be necessary to 
state the condition of the défendant, the Ohio ■&. Northwestern Railroad 
Company; and that of its road, as disclosed by the bill, the pétition, and 
by other papers on file. The précise date of the organization of the rail- 
road Company does not appear, but it must be within about two years. 
The first mortgage is dated 13th September, 1886. The capital stock is 
$3,500,000. Thereareoutstanding$l, 200, OOOfirstmortgage bonds, and 
$512,000 second mortgage bonds. The company is hopelessly insolvent, 
bas never paîd any interest on its bonded debt, is wholly without crédit, 
and can raise no money from any source excepting its earnings, which are 
not, and for more than six months last past hâve not been sufficient, to pay 
its pperating expenses. Its line of road is 106 miles in length, extending 
from, Idlewild, a station on the Cincinnati, Lebanon & Northern Railroad, 
about 3 miles from Cincinnati, to Portsmouth, Scioto county, Ohio; but 
its track is laid only to Sciotoville, 6} miles out from Portsmouth, so 
that the road does not reach either to Cincinnati or to Portsmouth, the 
terminal points. It has, however, for some time had, at heav}' cost, an 
entrance to Cincinnati overthe tracks of the Little Miami Railroad, from 
Batavia Junction, a distance of some nine miles; and into Portsmouth, 
from. Sciotoville, over the tracks of the Sciolo Valley Railroad. It owns 
no equipment, locomotives, or cars, but is operated by leased roUing 
stock throughout, at charges for rentals too onerous for the company to 
bear, or the receiver to pay. A portion of its line, extending eastwardly 
from IdlewUd 43 miles to Sardinia, (perhaps beyond, — the papers on file 
do not show,) was originally the Cincinnati & Eastern Railroad, a nar- 
row-gauge road, and was purchased at judicial sale made byorder of the 
court of common pleas of Clinton county, Ohio. That sale was con- 
firmed February 3, 1887; the order reserving a first lien for the deferred 
purchase money, of which $56^099.50 remains unpaid. The traek, ex- 
cepting six miles upon this portion of the line, bas been widened to 
v.SÔF.no.l — 4 
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standard gauge by relaying the narrow-gauge rails, whîch are old, rap- 
idly wearing out, and of too light weight for use with heavy freight en- 
gines; tresties need strengthening, and generally the track is in so bad a 
„<;bndition as to be unsafe. Othei^ particulars relating to the condition 
of the road will be referred to in considering the receiver's pétition. 

The receiver itemizes his pétition as foUows: (1) $111,904 to meet 
the expense. of purchasing and laying steel rails of sufficient weight, of 
changing six miles of narrow gange to standard gauge, and of strength- 
ening tresties, between Idlewild and Sardinia. (2) $35,000 for rails and 
ties, and for laying the track between Sciotoville and Portsmouth. AU 
the other work, including grading and bridging, has been donc at an ex- 
pense of $49,000. Unless completed, the right of wày of this portion 
of the line willbe forfeited, and the labor and niaterial already expended 
will be lost to the company; whereas upon its completion the company 
will receive, under an arrangement already made, $3,000 per annum 
from the Scioto Valley Raiiroad" Company, for its joint use, and will 
hâve free access to certain fire-brick tvorks, from which the company now 
dérives a large share of its business, but is compelled to pay 40 per cent, 
of its freight rate from Sciotoville to Cincinnati for use of track between 
Sciotoville and Portsmouth, and 'from $2 to $2.50 switching charges per 
oar for ail business out of Portsmouth proper. (3) The receiver asks for 
$47,243. 18 wherewith to cash a iist of unpaid vouchers for clainis against 
the company, noneof which are liens upon the road. ' Twenty thousand 
dollars of thèse claims are timbeï and ties furiiished the company by 
parties who were induced by promises of payment to omit the Steps nec- 
essary to secure statutory liens. The residue of the claims are in large 
part in favor of regular : shippers, whose good-will is valuable, whose 
hostility would be injUrious to the road. (4) $20,000 to reimburse 
large bondholders, who advànced tbat sum to' meet arrearages of wages 
to employés, in December, 1887, and January, 1888, when a strikewas 
threatened, and immédiate payment was an absolute necessity. (5) 
$100,000 for the purchase of the locomotives and cars now used by the 
receiver in operating the road, and constituting its entire equipment. 
The annual rental of this equipment is $28,800. Allowing 6 per cent, 
interest on thé purchase priée, which is actual cost and iiiterest, the sav- 
ing to the company would be $22,800 per annUm. The lessors are will- 
ing also to can<îel their claims for unpaid rentals amounting, approxi- 
mately, to $7,000. (6) $4,000 to cover the cost of relaying on the line 
of the ColuriabuB & Maysville Raiiroad, which gives tothe Ohio &North- 
westerii a coninection with and traffic from Hillsbcuro, the perfect 42- 
pound rail taken up from the track of the Ohio & Northwestern. The 
resuit will be to cancel a debtof $8,000 due to the Columbus & Mays- 
ville Company, and give the Ohio & Northwestern Raiiroad Company 
«nough additional business to pay the cost of the work in three months. 
(7) $29,480, the priée of a pièce of land at Red Bank, on the line of de- 
fendant company's road, six miles from Idlewild, purchased by the com- 
pany; the cash payment of $9,810 for which was advànced to the com- 
pany, and its note therefor taken. The company's line passes over this 
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tract, which is mortgaged for the deferred payments. The land is es- 
pecially valuable because of its containing a deposit of gravel available, 
not only for the uses of the road, but for sale. The receiver enumerates- 
advantages and benefits which, in his opinion, wiJl resuit to the Com- 
pany and its creditors, by way of curtailing expenses, increasing busi- 
ness, enlarging receipts, and accumulating good-will; but it is unneces- 
sary to particularize them. The receiver files with his pétition the con- 
sent to the issue of the certificates asked for of the holders of $943,00(> 
of the first mortgage bonds, and of $293,000 second mortgage bonds; 
leaving $257,000 first mortgage bonds and $219,000 second mortgage 
bonds for which no consents are filed. No consents of lienholders other 
than bondhoiders are filed, and it does not appear from the bill or péti- 
tion whether there are any such. The pétition, was filed Saturday, Au- 
gust 3d, and presented for allowance Wednesday, August 8th, to me, at 
Asheville, N. C. How many of the non-consenting bondhoiders, or of 
other lienholders had notice, does not appear, but none of them were 
présent lin person or by counsel. On the evening of the day when the 
application was presented, the Mercantile Trust Company of New York 
city, trustée of the first mortgage, telegraphed that it had been advised 
by telegram of the application, and that it objected to any order which 
should afFect rights of bondhoiders not joining in the pétition. Letters 
aldo were receivedi, one dated at Cincinnati, August 6th, from counsel 
representing pp,rties there résident holding $47,500 first mortgage bonds 
and $97,000 second mortgage bonds, who object to the issuing of cer- 
tificates. They complain that they only learned incidentally , the evening 
of the day previous, the time and place of the application, to which they 
object vigorously, stating that "the object of the application seems to be 
to enter upon a gênerai plan or scheme of enlargement of the property," 
and that " the only part of the application that could by any possibility 
be an exception to the above objection taken by us is for the laying of 
new rails between Sardinia and Batavia Junction." There is also pre- 
sented on behalf of contractors for building a part of the corapany's line 
of road, who object to the issue of certificates, and who claim to hâve a 
statutory lien for a portion of the amount due them for work done, an 
afiidavit dated August llth, setting forth, among other things, that 
$2,000,000 only of stock hâve been issued; that not a dollar bas been 
received on stock subscriptions; and that the entire issue was parçeled 
ont between the président and board of directors, who paid nothing for 
it, and who. stiU hold it. Whatever the fact may be, it carmot be al- 
lowed to préjudice bondhoiders or claimants who it is not even suggested 
were parties to it. The condition of the company and of the road, which 
Ijas been only outlined in this opinion, from papers on file, strongly in- 
dicates, however, that, if the stock subscriptions hâve been paid, neither 
the money derived $:om that source, npr that from the sale or hypothe- 
cation of bonds, ha?, been applied to the road, or to the proper purposes 
pf the Company toi any greater extent than it was possible to avoid, 
. The; powerof. United States courts to authorize the issue of receiver's 
certificates,; ftiidj.tom^ke them a charge upon; railroads and their pyop- 
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erty, superior to the lien of mortgages and statutory liens, bas been so 
frequently afBrmeil by the suprême court of the United States that it is 
not open to be questioned. But, as was said by the suprême court i^n 
Walhœ V. Loomis, 97 U. S. 146: "It is undoubtedly a power to be ex- 
ercised with great caution, and, if possible, with the consent or acquies- 
cence of the parties interested in the funds." In some instances certiâ- 
cates for very large aniounts bave been authorized. In Kennedy v. Rail- 
road Co., 2 Dill. 448, the receiver was authorized to borrovv $5,000,000, 
and issue certificates therefor, which were made the first lien on the road 
and landa of the company. But that was done at the instance of bondhold- 
ers, toenable the receiver to complète the unfinished portion of the road, 
and prevent a valuable land grant to the company, which was the prin- 
cipal security to the bondholders, from lapsing. The total length of the 
line of the road was 700 miles, the land grant was of 10 sections to the 
mile, and it was admitted or shown that the average value of the lands 
was six dollars per acre. That was a case where there was a morally 
certain outcome for the road upon its completion. But what =have we 
in the case bëfore the court? A wrecked road, irretrievably insolvent. Its 
business is altogether local; and its future, even if it be put in complète 
running order, and furnished with an equipment of its own, altogether 
problematiCal. No certain prédiction can be made. Apparently, the 
only thing to be done for the interest of the bondholders, whose rights 
are vested, and to be fully protected by the court, is to sell the road, and 
distribute the proceeds. If the court authorizes certificates to be issued 
and made a lien upon the railroad superior to the mortgages, for the 
purchase and laying of steel rails, for the purchase of equipment, and for 
the completion of the road, the resuit raay be to cause those things to be 
done at the expense and to the détriment of the bond and lieu holders, 
and for the benefit of the purchasers, or of a syndicate holding a major- 
ity in amount of the bonds and liens, having peculiar advantages as bid- 
ders, and intending to become purchasers at the sale; for it rarely occurs 
that improvements and betterments add to the salable value of the road 
anytbing near their cost. In this case the court cannot say that they 
would at ail increase the bids at the sale, which, in the condition of the 
railroad company and of the road, is the proper test. The showing in 
favor of the second item of the receiver's pétition, relating to the com- 
pletion of the road between Sciotoville and Portsmouth, made a strong 
impression, at the time, upon my mind, that for that purpose certifi- 
cates ought to be issued; but subséquent examination led to the conclu- 
sion that it was extremely doubtful whether, if that work were done, it 
would add a dollar to the selling price of the road. Moreover, objec- 
tion has been made to that item since the présentation of the pétition, 
upon the ground that the Scioto extension is entirely problematical, and 
that there is no certainty that the Scioto Valley Railroad Company will 
rent the property That company's road is now in the possession of a 
receiver, who, it is reported, has taken possession of that property. The 
fourth item of the receiver's pétition is altogether inadmissible. The re- 
ceiver has no interest in it. It is his business to represent ail the bond- 
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holders and ail the lienholders, and not one or two against the others. 
If the parties interested wish'tq hâve that claim considered, they will 
hâve to apply for leave to file an intervening pétition. The third item, 
relating to unpaid vouchers, aijd amounting to $47,243.18, is one for 
which the court will not, without the consent of ail the bond and lien- 
holders, allow certificates. Two vouchers of the list will be rejected ab- 
solutely, as the court is at présent advised. They amount to $2,241.42, 
and are for the services and expenses of the président of the Ohio & 
Northwestern Railroad Company, up to June 14, 1888. As for ail the 
remaining items, under existing circumstances, the présentation of the 
pétition having been practically ex parte, some bondholders and lienhold- 
ers and the trustée under the first mortgage objecting, others not noti- 
fied, and none présent, or having had sufficient opportunity to be heard, 
the application for leave to borrow money and issue certificates to be 
made a charge upon the road is denied. This is the conclusion of the 
court uppn the merits also; but, inasmuch as the holders of $943,000 
first mortgage bonds, and of $293,000 second mortgage bonds, hâve by 
their consents on file signified their confidence that the granting of the 
receiver's pétition will be advantageous to the bond and lien holders,T;he 
court will, if they désire it, authorize the issue pf certificates, excepting 
the second item, and the two vouchers of the fourth item, which hâve 
been specifiéd as absolutely rejected, and make them payable as prayed 
in the pétition, excepting that they shaU not be a charge upon the in- 
terest, or affect the lien of the non-consenting bond and lien holders. The 
consents on file are not sufficient; but upon the filing of consents to the 
issue of certificates, as above suggested, the order will be made. The 
court will also reserve to the consenting bondholders the right hereafter, 
when the books of the company shall be accessible for thorough in- 
vestigation, and ail interested shall bave due notice and opportunity te 
be heard, to move to enlarge the order so as to charge also the non-con- 
eenting bond and lien holders. But that there may be no misapprehen- 
sion, it is to be distinctly understood that the showing must be so strong 
as to make it quite clear to the court that the salable value of the road 
is so increased by the improvements and betterments as to make it équi- 
table to require the non-consenting bond and lien holders to pay their 
ratable proportion of the cost. 
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Pbeston et al. v. Cincinnati, C. & H. V. R. Oo, et al. 
{Circuit Court, s. D. Ohio, W. D. August 28, 1888.) 

1. Corporations— Stockholders—Liabii.itt to Creditors— Frattd. 

Défendant H., being the owner of a railroad, organized a company to whose 
stock he was the only actual subscriber, some shares being issued to others 
at his instance, and Bold his road to the company at à price about 15 timea 
its value, taking in payment the stock and bonda of the company. To pay a 
debt he owed complainanta, H. sold them a portion of the bonds, amounting 
to àbout three times the value of the road, upon which bonds judgment was 
rendered agalnst the company. Complainauts had refused to recei ve the road 
Itself, or the capital stock, in payment of their debt, and the aole object of 
the organization of the company was to make use of the road in the payment 
oî the debt; but whether complainants knew that fact was doubtful. HM, 
that the stockholders were liable, respectivelj;, for the payment of said judg- 
ment, to the amount of their subscriptions, in spite of a provision in said 
bonds that no stockhoider should be individually liable therefor. 

S. Gaming— Qambling Contracts— Evidence. 

Evidence that an alleged indebtedness was a balance resulting from deal- 
ings on the bourd of trade in margins on wheat is not sufficient to prove the 
transaction a gambling one. 

In Equity. Creditors' bill against stockholders. 

Bill ip equity by Josiah W. Preston and others against the Cincinnati, 
Columbus & Hocking Valley Railvpay Company, and E. L. Harper and 
others, stockholders of said company, to compel the payment by the 
stockholders of their subscriptions, and to apply the same to the satis- 
faction of a judgment in favor of the complainants against said company. 
, Francis A, Riddle,Boyced:Boyd,Paa;ton& Wa-rringlon, &nd Otto Gresham, 
for complainants. 

Jordan & Jordan and Tajt & Lloyd, for respondents. 

Sage, J. This is a creditors' bill to subject the amount due to the de- 
fendant railway company from the défendant E. L. Harper and his co- 
defendants upon, their subscriptions to the capital stock of said company, 
tothe payment of complainants' judgments against said company, amount- 
ing to $255,938.48. The railway company was incorpora ted and orga- 
nized in the latter part of the year 1881. On the lOth of December of 
that year défendant E. L. Harper subscribed for 2,500 shares of its cap- 
ital stock of the par value of $100 each, and caused eight co-defendants 
— as he states in his answer — to subscribe for one share each, to enable 
them to become directors. Subsequently certificates representing 3,000 
shares of the capital stock were issued by the company to défendant W. 
D. Lee, at the spécial instance and request of défendant E. L. Harper, 
and for his use and benefit. No money was paid upon any of the sub- 
scriptions, nor for the 3,000 shares issued to Lee for account of Harper, 
but they were regarded by him and by thé company as fuUy paid for in 
the manner foUowing: At the date of the organization of the company 
Harper was the owner of a narrow-gauge railroad which had been bought 
frcm an insolvent railroad company by purchasers who sold it to him, 
as he testifies, for "about scrap-iron price." It was some 20 miles in 
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length, had never paid operating expenses, and was worth just about 
what the rails, which were light and worn, would bring for scrap-iron. 
On the 13th December, 1881, at the first meeting of the board of direet- 
ors, Harper submitted a proposition in writing to broaden the gauge of 
this road to standard gauge, and extend it on the west to the Little Miami 
Eailroad, at a point near Corwin, and on the east to Jeffersonville, on 
the Springfield Southern Road, say about 30 miles of railroad, and to 
sell the same to the company for $1,800,000 of the par value of the se- 
curities of the company, as follows: $600,000 of its first mortgage bonds, 
$600,000 income bonds, and $600,000 of the capital stock, "including 
subscriptions already subscribed.'' A motion to accept this proposition, 
subject to ratification bythestockholderg of the company, was promptly 
made and unànimously carried. Haiper testifies that it was agrëed with 
ail the directors and ail the ëtockholders, before the company was orga- 
nized, that nothing was to be paid in cash upon the stock subscriptions, 
and that the directors "were to assist in the organization, or be promot- 
ers in this enterprise," for the purpose of enabling him to carry out his 
contract of Octobfer 12th with J. W. Prestoh & Co. and othèrs, to orga- 
nize said company, to change the gauge of his railroad to standard gauge, 
to extend the road as hereinbefore stated, to convey it to said company, 
to cause the company to issue its first mortgage bonds for an amount not 
to excëed iri the aggregate $20,000 per mile of the length of the road and 
its extensions, and to issue income bonds not to exceed in amùunt the 
liûiit named for the first mortgage bonds, and to deliver to sàid J. W. 
Preston & Co. and others, in payment of their respective claims against 
him, $214,906 of said first mortgage bonds, and $107,463 of said in- 
come bonds. The judgmentS upon which complainants' biU is bâsed 
wereobtained upon bonds delivered by Harper in pursuancè of said agree- 
jnent, the bonds by their tenhs'having becomé due by reason of the de- 
faulC'ôf thé company to pay the interest thereon. Upon thé 2d oif Jan- 
uary , 1882, at a spécial meeting of the stockholders, ail being présent, the 
proposition made by Harper to the company, as aibove, was unanimoùsly 
acceptëd. The only stockholders besides Harper were his co-défendants, 
who, at his instance, subscribed each for one share of the stock, with the 
understanding that they were to pay nothing for it, and that they were 
to become directors, and carry into efifect Harper's plans and purposes, 
already stated. Harper widened the gauge of the road to standard gauge, 
extended it to the points hamed in his proposition, and convéyed it to 
the company, and the company issued and delivered to him the bonds 
specified; but; as the proposition recited that it was based on 30 miles 
bf road, and the total length of the road was but 28 miles, the issue of 
bonds was $560,000 first mortgage and $560,000 income bonds. 

The condition of the road is best stated by Ralph Peters, superintend- 
ent of the Little Miami Railroad, an experienced and thoroughly com- 
pétent railroad manager. In August, 1883, his company having been 
solicited to operate the road, he, with his gênerai manager, passed over 
and inépected the entire line. He testifies that they " found a very poor 
road,' — badly constructed, tvith heavy grades; only temporary work in 
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the culverts and trestles; the embankments were narrow, and the cuts very 
narrow, the ditching in bad shape. It had been originally built as a 
narrow-gauge road. The gauge was widened out, the rails having been 
spread on the narrow-gauge ties, a few standard-gauge lies being put in, 
probably six to each raU, the balance of the ties under each rail being 
the original ties that were put in when the road was first constructed as 
a narrow-gauge. * * * The rail that was laid on that road was 
from thirty to fortj' pounds. It was entirely too light for the trafBc of a 
standard-guage road; that is, for the cars and locomotives of a standard- 
gauge road. They had no water stations, no station-buildings that 
amounted to anything, and seemed to hâve little or no business. 
* * * The trestles ail seemed to be in good condition. They had 
been overhauled by parties who had reconstructed the road, but they 
were too light for any heavy traffio. The culverts were of timber. 
Many of them had been washed out or had caved in, and were only re- 
paired with old ties." He further testifies that the only thing valuable 
about th^ road were the rails and material, and that it was worth, "as a 
railroad enterprise, or business venture for the purpose of making or 
earning money ,to its owners," not more than 62,000 per mile, or about 
the scrap-iron, value of the material in it; but to anybody "wanting to 
keep it as a railroad it was worth at least $4,000 per mile." The $2,000 
per mile valuation might properly be regarded as the correct one, but 
for the purposes of this case it may be taken at $4,000 per mile, or 
$112,000 for the entire road. As a considération for the transfer of this 
property to the company, being its entire line of road, Harper actually 
received $550,000 of the capital stock of the road, $560,000 of its first 
mortgage bonds, and $560,000 of its income bonds. It goes without 
saying that the entire transaction was grossly fraudulent from first ta 
last, without a single honest incident or redeeming feature. 

The complainants charge that Harper is indebted to the company for 
the 2,500 shares of the capital stock for which he subscribed, and for 
the 3,000 shares issued to the défendant Lee for bis use and benefit, and 
they pray that this indebtedness may, be subjected to the payment of 
their judgments. In Branch v. Jeswp, 106 U, S. 468, 1 Sup. Ct. Kep. 
495, it was held that a railroad company having authority to purchase a 
railroad may pay for the same in paid-up stock. " But," says the suprême 
court of the United States in CoU v. Amalgamating Co., 119 U. S. 343, 
7 Sup. Ct. Rep. 231, "where full-paid stock is issued for property re- 
ceived, there must be actual fraud in the transaction to enable créditera 
of the corporation to call the stockholders to account. A gross and obvi- 
ons overvaluation of property would be strong évidence of fraud." There 
is no doubt that the défendant railroad company had authority to pur- 
chase Harper's road; and, this being so, the authorities cited make it clear 
that the complainants are entitled to the relief sought, unless the dé- 
fenses made by and on behalf of Harper — ail the other défendants, who 
hâve been-served with process being in default — are well taken. 

Harper's défense is th^t the contract of October 12th was a contract of 
compromise and settlement with the complainants, fully performed on 



PEESTON V. CINCINNATI, C. & H. V. B. CO. 57 

his part; that the bonds were received by complainants in satisfaction 
of their claims against him, and with knowledge of the manner in which 
he had fulfiUed his contract with the raiiway company, and of the en- 
tire history of the transaction; that complainants' judgments were ren- 
dered on said bonds, and that the stock issaed to Harper was the only 
stock subscribed for, or issued by the raiiway company. Pending this 
suit Harper became insolvent, and made a gênerai assignment in favor 
of his ereditors. Thereupon his assignée was, upon his motion, made a 
défendant, and filed an answer, setting up that the sole considération 
for the claims against Harper upon which said bonds were delivered by 
him to the complainants was a gaming transaction in the form of a deal 
in options in wheat at Chicago, in which there was no wheat actually 
owned, or bought or sold, but only a betting on future priées, and that 
the complainants won from Harper more than $600,000, on which he 
paid in cash or its équivalent not lésa than $400,000, and that com- 
plainant's claim was for the pretended balance of said winnings. For 
the amount so paid by Harper the assignée, by cross-bill, prays for de- 
cree and judgment. 

Waiving ail technical questions made with référence to thèse plead- 
ings, the short answer to both îs that there is absolutely no testimony 
in the record in support of either the answer or the cross-bill. Harper 
testities that the parties claimed, "after absorbing some four hundred 
thousand dollars in cash of margins on wheat in Chicago," that he owed 
them a balance of over $200,000, which he disputed, but fiually settled 
and compromised. On the examina tion of Preston, he was asked by 
Harper's counsel whether the considération claimed to hâve been re- 
ceived by Harper for the bonds which he agreed to transfer to complain- 
ants did not grow out of dealings between Harper and complainants on 
the Chicago board of trade. To the question complainants' counsel ob- 
jected, and instructed the witness not to answer, and lie did not answer. 
He was not pressed, but Harper's counsel stated, as appears by the rec- 
ord, that he proposed to show that the contracting parties had dealings 
on the Chicago board of trade; that the books of the complainant would 
not show the amount claimed; "that the entire transaction was disputed 
and repudiated by Harper as fraudulent;" that the claim was exagger- 
ated; and that it was in settlement of this fictitious claim that he com- 
promised with complainants. This is ail that appears in testimony, or 
that it was proposed to show. Taking it altogether, it falls short of 
what is required to establish that complainants' claims arose from a gam- 
bling transaction. Irwin v. Williar, 110 U. S. 499, 4 Sup. Ct. Rep. 160. 

In support of Harper's défense, Coit v. Amalgamating Oo., 119 U. S. 
343, 7 Sup. Ct. Rep. 231, is eited. But in that case the court found 
that there was no intentional and fraudulent undervaluation of the prop- 
erty in payment for which the Stock of the company was issued; and 
the court said that, "Where the charter authorized the capital stock to be 
paid in property, and the shareholders honestly and in good faith put in 
property instead of money, in payment of their subscription, third par- 
ties hâve no grôund of complaint." But hère neither Harper's contract 
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with tlie complainants, nor his contract with the défendant company, 
was performed honestly or in good faith. From the testimony of Peters, 
hereinbefore quoted, and from ail the circumstances of the transaction, 
it is clear that his pretended performance of his contract to broaden the 
gauge of the road and extend it to the termini named, was nothing but a 
sham and pretense; and his organization of the défendant company "iinder 
the laws of Ohio," which, as construed by the suprême court of the state, 
require that stock subscriptions be paid in money or its équivalent, was 
no better. The complainants must be presumed to hâve relied upon a 
faithful performance of his contract with them, which was, in eflFect, to 
couvert the road into a standard-gauge road, and to organize a railroad 
company, which should hâve an existence in fact as well as in name. 
But it is claimed that complainants knew when they entered into the con- 
tract with Harper that he was to bave ail the stock of the company, as 
well as ail the bonds, as the considération for the transfer of the road. 
Harper so teetifies, but the complainants Prestpn and McHenry , who con- 
ducted the negotiation, deny it. There are other witnesses who testify 
on the subject. The évidence is conflicting. It is true that Harper, in 
his negotiation forsettlement,proposed to complainants to deliver to them 
a block of the capital stock of the new company, but they declined, for 
the reason — which is significant in its bearing on the défense that com- 
plainants placed no reliance on the capital stock — that they were not will- 
ing to incur the risk of the individual liability which the laws of Ohio 
imposed upon stockholders. He had before that offered them his entire 
road in settlement, but, after making inquiry as to its condition and value, 
they declined to take it. It was worth no more than the rails would 
bring for scrap-iron, or, in other words, than what Harper paid for it. 
Put thèse facts, which are not in dispute, together, and they seem to me 
to solve ail doubts that ihe correct conclusion to be drawn from the testi- 
mony ia that they understood that the stockholders of the new company 
wereto be subject to the liabilities imposed by the law ofOhio, namely, 
full payment in money or its équivalent, and, in addition, 100 per cent, 
iûdividual liability, and that they did not understand that they were to 
accept less than fourth-tenths of the first mortgage bonds, ànd less than 
two-tenths of the income bonds of the new company, secured by mort- 
gage upon a railroad — which they had refused to take entire in settle- 
ment — so wretchedly improved as to bave, at the expiration of 18 months 
after.its completion, an actual value no greater than it had when Harper 
bought it, to-wit, what the iron would sell for as scrap. This conclusion 
sweeps away the défense, and results in the finding that the complain- 
ants are entitled to a decree, with costs. The decree will be against ail 
the défendants excepting George Clymer, who was not found, and Lewis 
Seasongood, against whom there is no évidence that he was a ^ockholder. 
I hâve not referredto the amended bill and the answer thereto, (which did 
not, in my opinion, bring any new issue into the cause,) nor to the fact 
that some of the complainants were not parties to the contract with Harper, 
but took their bonds by assignment before maturity , because, in the view 
taken of the cause, it was not necessary to do so. The decree will also 
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be.m'fav6r of the intervening petitioners Martin Erwîn and Alfred Sully, 
bondholders. The provision in the bonds that no stockholders shall be 
iû'dividùally liable thereon for principal or interest doès not exempt stock- 
holders from the subjection oi" their contra,ctual indebtedness to the Com- 
pany to the payment of its creditors holding judgmenta obtained upon 
such bonds, but it does refer to the stockholders' individual liability, 
which is statu tory, and not sought to be enforced in this cause. 
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iCvreuit Court, S. î>. Ohio, W. D. May 10, 1888.) 

Bases and BANEXKa — iNsoiiTBNCY — Dhaft fob Collection — Tracing Pbo- 

CKBDS. 

A draft sent to a bank ppecially indorsed for collection was paid bythe 
drawee, by check, which the bank collected through the clearing-houae. A 
mémorandum was placed with the bank's cash, to indicate that the proceeds 
of the draft was the property of the sender. The bank was closed ,the next • 
morning, and the receiver credited such proceeds to the sender of the draft 
on the books of the bank. Hdd, that the fund was not so mingled that it 
could not be traced and- ideutifled, and that the sender could lecover the 
same. , 

At Law. 

Edward Colston, for complainant. 

W. B. BuniA and E, W. Kitlredge, for respondent. 

Jackson, J., (praUy.) The material facts of this case are the follow- 
ing: On the 16th June, 1887, the Montgomery Oil- Works drew its draft 
on the American Cotton-Oil Company of Cincinnati, for the sum of 
$2,379.56, in favor of the First National Bank of Montgomery, Ala. 
The payée forwarded the draft to the Fidelity National Bank for collec- 
tion, under a spécial indorsement thereof, as foUows: "Pay to Ammi 
Baldwin, cashier, or order, for collection, for account of the First Na- 
tional Bank of Montgomery, Ala." The draft so indorsed was re- 
ceived by the Fidelity National Bank, at Cincinnati, on June 18, 1887; 
•was duly presented on that day for payment, and was paid and taken 
up by the drawee, who gave its check on the Citizens' National Bank of 
Cincinnati, to the Fidelity National Bank, for the amount of the draft. 
This check of the drawee, so accepted by the Fidelity National Bank, 
was feceived and treated as money. It was placed in the cash-drawer 
of said coUectîng bank as so much cash, and at the close of that day 's 
business the amount of said collection was deducted from the total 
amount of cash on hand belbnging to said Fidelity National Bank, and 
the letter of transmission from the First National Bank of Montgomery 
Was placed in the cash-drawer of said coUecting bank to indicate that 
said sum of $2,379.56 so deducted from the total cash, but stîll left in 
the cash-drawer in the shapè of said check given by the drawee in tak- 



€0 FEDEBAL BEFOBTER. 

ing up the draft belonging to the First National Bank of Montgomery. 
On June 20, 1887, the check of the drawee (the American Cotton-Oil 
Company) was collected by the Fidelity National Bank, through the 
clearing-house, by a change or exchange of crédits, and the Fidelity Na- 
tional Bank thus actually realized and received the amount of said draft 
on the afternoon of June 20, 1887. At the close of that day's business 
the cash and cash assets of said Fidelity National Bank showed an ex- 
cess over what actually belonged'to it of $2,379.56; and to account for 
this excess, and to show to whom it really belonged, that amount was 
deducted from the total of cash and cash assets, and that same mémo- 
randum, in the shape of the transmitting bank's letter, was placed with 
the cash assets, to indicate the faet that $2',379.56 of the money in the 
cash-drawer of the bank was the property of the First National Bank of 
Montgomery, Ala. The clerk who transàcted the business gives this ac- 
count of the matter: In reply to the question as to what was done by 
the collecting bank, if anything, to distinguish the proceeds of said 
draft, or to indicate to whom said surplus of cash really belonged, he 
Btated: 

""Well, at the end of this day's business, [.lune 18, 1887,] as that money 
was not remitted, by ordér of Harper, [the vice-président,] and as they, the 
First National Bank of Montgomery, had no regular crédit account with the 
Fidelity, iristead of remitting it we simply took that much o£E the total 
amount of our cash; not actually taking the money out, but taking off the 
total of our cash, the $2,379.56, which œade our cash appear that much less 
than it really was." 

This was again done on the afternoon of June 20, 1887, after the 
drawee's check, which took up the draft, had been collected by the Fi- 
delity Bank through the clearing-house. It thus appears that this fund 
belonging to the First National Bank of Montgomery was, so far as the 
book-keeping of the collecting bank could do so, separated and kept dis- 
tinct from the other cash belonging to the Fidelity Bank, and was fur- 
ther identified by placing in the cash-drawer the transmitting bank's 
letter, to indicate that said excess of cash on hand belonged to that bank. 
The Fidelity National Bank trangacted no business after June 20, 1887. 
It was insolvent, and the comptroller of the currency, on the morning 
of June 21, 1887, caused its doors to be closed, and took possession of 
its assets. The défendant, David Armstrong, was appointed receiver, 
and upon taking possession of the bank's effects he found on hand said 
excess of $2,379.56 more than belonged to the Fidelity National Bank, 
and in the cash-drawer said mémorandum indicating that said excess 
belonged to the First National ^ank of Montgomery. Finding in the 
cash assets of the bank this sum of $2,379.56 more than the Fidelity 
National Bank was entitled to, with the mémorandum indicating to 
whom it actually belonged, the receiver, for the purpose of disposing of 
it, or of accounting for the same, on the 15th September, 1887, credited 
the amount to the First National Bank of Montgomery on the books of 
the Fidelity Bank. " He did that," says tlie clerk, " because we had 
this $2,379.56 more cash than our books called for." 
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The First National Bank of Montgomery seeks by the présent, suit ta 
recover this fund, which thns came into the actual possession of the re- 
ceiver. Its claim is resisted on the grounds that the Fîdelity Bank never 
really received the money , or, if it did , the fund was mingled and blended 
with other cash of the bank, and cannot be so identified as to entitle the 
claimant to recover it, and that the Montgomery Bank can now only be 
regarded and treated as a gênerai creditor of the Fidelity Bank for the 
amount so coUected. Neither of thèse positions, interposed for the dé- 
fense, can be maintained under the facts of the case and the law applica- 
ble thereto. It admits of no question that the Fidelity Bank did in point 
of fact receive and realize the amount of plaintifï's draft sent to it for col- 
lection, and that, as the resuit of the transaction, there was found in the 
coUecting the bank's assets, when the same went into the hands of the 
receiver, the sum of $2,379.56 raore cash than the Fidelity Bank was 
entitled to, or its books called for as belonging to it. It is equally clear 
that this excess was derived from the plaintifFs draft, which the Fidelity 
Bank actually collected. The mode or method of collection is not ma- 
terial. The resuit of the transaction was that the Fidelity Bank obtained 
and held $2,379.56 of funds that did not belong to it, butwas justlyand 
equitably the property of the Montgomery Bank, and this fund, having 
actually corne into the possession of the receiver without right, cannot 
properly be withheld from the trueowner. If, after having accepted the 
check of the drawee in payment of the draft sent to it for collection, the 
Fidelity used the check as money, and thereby retained in its coffers an 
equal amount in cash, how can it be said that it did not receive the 
money on the draft it had received for collection for account of the trans- 
mitting bank? Equitable riglits and trusts are not to be adjusted and en- 
forced on grounds so narrowand téehnical as defendant's position assumes. 

It is well settled by the authorities, and was so held by this court in 
the case of Tfinfer'a hank v, Ar-mst-rong.,^ that, under a spécial indorse- 
ment like that placed upon the draft forwarded for collection, the re- 
lation thereby created between the transmitting and receiving bank was 
merely one of principal and agent; that no act of the collecting agent 
could change that relation; and that the principal could follow and re- 
cover his funds so long as they could be traced and identified. The act 
of the receiver, on the 15th September, 1887, in crediting the Montgom- 
ery Bank with the amount of the collection on the books of the Fidelity 
Bank, in no way changea the agency relation of the parties, ànd could 
not lawfuUy operate to couvert the Montgomery Bank into a gênerai cred- 
itor of the Fidelity, and thus force it to share with other creditors in the 
distribution of its own funds. The old idea that because money bas no 
ear-marks it cannot be followed when mingled with the funds of a wrong- 
doer, bas long since been exploded. The décisions in England and in 
this country now allow a trust fund to be followed as long as it can be 
traced, and its identity ascertained, whether in its original or in some 
substituted form. A leading case on this subject is Tayhr v. Plumer, 3 

'Ko opinion ûled. 
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Maùle & S . 562i' where tliô ttùst fond waà iracéd thrbugh several changes; 
Lord Ellenboeough holding that the'property in its new form still.be- 
longed to the principal, notwithstanding the changes which the agent had 
made in ité character. He laid down the principle, since generally rec- 
ognized, that "the product of or substitute for the original thing still fol- 
lows the nature of the thing itself so long as it can be ascertained to be 
such, and the right only ceases ■when the means of ascertainment fails." 
In Kniatchbull v.HaUett, 13 Ch. Dîv. 696, the bénéficiai owners were al- 
lowed to follow their trust funds into the agent's or bailee's bank-account, 
and into certain bonds in which it had been invested. In Overseers v. 
Banh, 2 Grat. 544, an attomey, having collected money for his clients, 
deposited the same in the bank in his owh name, and mixed with his 
owu funds. The rightful owner was aUowed to recover it, tracing it sim- 
ply as a gross sum ; the court holding that whether the fund reraain in 
the hands ôf the agent or of his représentative or assignée, it could be 
followed uhtil it was transferred to some honafide purchaser or assignée 
for value without notice. So, in Whiûey v. Foy, 6 Jones, Eq. 34, an 
agent had deposited his principaFs funds in his own name. The prin- 
cipal was allowed to follow and to recover the same. The same rule was 
applied in Kip v. Bank, 10 Johns. 63, where the trustée had deposited 
the trust fund in bank in his own name. The trustée became insolvent, 
and the funds so deposited passed into the hands of his assignée in in- 
solvency. The beneficiaries were allowed to follow it; Kent, C. J., say- 
ing that thë necessary requiremerit of distinguishing the trust fund was 
met by showing that it went into the bank deposit, and thence into the 
hands of the défendants. That the right to follow and recover trust or 
quasi trust funds does not cease ùntil "the means of ascertainment fail," 
is settled by numerous later cases, which need not be noticed in détail. 
See Van Akn v. Bank, 52 N. Y. 1; Oragk v. Hadley, 99 N. Y. 131; 
Long V. Majestre, 1 Johns* Ch. 305; Bank v. King, 67 Pa. St. 202; Cook 
V. TuUis, 18 Wall. 332; Bank v. Insurance Oo., 104 U. S. 54; Schider v. 
Bank, 27 Fed. Rep. 424. In the présent case the means of ascertain- 
ment of the plàintifl''s ftind hâve not failed. Its money has been clearly 
tracedinto the possession of the Fidelity Bank, and thence into the hands 
of the receiver, who is in no sensé an assignée or transférée for value, so 
as to defeat the plaintifF's right to follow and recover its property. It 
foUows that the plaintif? is entitled to a decree against the défendant for 
the recovery of sàid sum of $2,379.56, with costs of suit. No interest 
will be allowed on the $2,379.56 while held by the receiver, as he has 
not made interest on the funds. A decree will be entered awarding plain- 
tiff the said fund ôf $2,379.56, with costs of suit. 
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Abmsteonq V. Scott et al. 

{CircuU Court, 8. D. Ohio, W. D. September 8, 1888.) 

1. Banks Airo Bakking— National Banks— InsolveNoy — Actions — Sbt-Off 

AND CoUNTEK-CliAIM. ' 

Rev. St. U. S. § 6342, makes payments of money by an insolvent national 
bank to shareholders or creditors, with a view to préférence, or to evading 
the disposition of assets as required by statute, null and vold. Sections 6234 
and 5286 require the receiver, af ter collecting debts, etc., to turn over ail mbney 
to the United States treaaurer for a ratable distribution among creditors. JSeld, 
. that funds receivéd on the disconnting of a note, and deposited with the dis- 
counting bank, subject to the check of the depositor, and which had been 
drawn upon by him, but were intended bj him to meet the note -when due, 
cannot be pleaded as a set-oS in an action on the note brought bv the re- 
ceiver of tne disconnting bank, who receivéd thé note before maturity; and 
this conclusion is not affected by the provision of Gode Civil Proc. Ohio, 
which provides that a cross-demand which might be pleaded as a counter- 
claim or set-oS shall not be çxtinguished as such by the assignaient or dëath 
of either party, as this provision does not apply to the assigument of a demand 
before maturity. 
24 NiiaoTiABLii Instruments— AccOMJtoDATiON Papbk — Biohts oï Makeb. 

The f act that one who signed as maker of a note waa in f act only an accom- 
modation makér, and signed, without considération, in order that the indorser, 
who was really the principal debtor, might get the note discounted, and that 
thèse f acts were knownto the bank which discounted the note at the time of 
disconnting, is no défense for such accommodation maker in an action on the 
note. 
8, Sam'k — AoBBEioiNTB Pbior TO ExEcrrriON. 

An agreement, made prior to the signing of a note, that the banjç discount- 
ing the notewould regard it as the obligation of the indorser, and would look 
only to the indorser for payment, is no défense for the principal on the note 
in an action thereon, both becanse the agreement was prior to the sigulng, and 
also was in conflict with the note. 

At Law. 

E. W. KMredge and W. B. Bumd, for plaintiflf. 

Paxtore & Wapington, for défendants. 

Sage, 3. The plaintifPs action is upon a promissory note for $10,000, 
made by the défendant Scott, and discounted by the Fidelity National 
Bank for account of the indorser, the défendant the Farmers' & Me- 
chanics' State Bank. The note came to the possession of the plaintiff 
before its maturity. The amended answer of Scott is that, at the request 
of his co-defendant, he being its cashier, he signed the note fis maker, 
■without considération, and solely to enable his co-defendant to hâve it 
discounted, ail which was at the time known to the Eidelity Natfional 
Bank. In other words, Scott was an accommodation maker, and that 
fact was at the time known to the Fidelity National Bank. This is no 
défense. The answer also sets up that the Fidelity Bank took the note 
under an agreement that it was the obligation of the défendant bank, and 
that the Fidelity Bank would look to said bank only for payment. But 
it appears from the answer that this agreement is evidenced by corre- 
Bpondence between the Fidelity Bank and the défendant bank, prior to 
ttie signiiig ofthe note, whi^h is fatal to the plea, as is also the fact that 
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the agreement is in conflict wîth the note. The amendée! answer of the 
défendant bank sets up the facts pleaded by its co-defendant Scott, who, it 
allèges, sigued the note as niaker, "without considération, and merely for 
the purpose of complying with a custom of the Pidelity National Bank, 
requiring two names upon paper disoounted." Thèse allégations estab- 
lish, as against'the demurrer, that the défendant bank is the principal 
debtor, apd that Scott, although the maker, is only a surety. The answer 
further sets up that the proceeds of the discount of the note were placed 
by the Fidelity Bank to the crédit of the défendant bank, subject to check 
or draft, "and to pay and meet said note when the same became due;" 
that the défendant bank drew upon said proceeds for $1,009.23, leav- 
ing a balance of $8,809.94, which has not been drawn against, and that 
at the maturity of the note défendant tendered to the plaintiff the sum 
of $1,190.06, the balance due on the note, after deducting said sum of 
$8,809.94, which "was permitted to remain with said Fidelity National 
Bank to raeet a like amount to become due, upon said note." The tender 
was refused, and the défendant now brings into court said balance for the 
plaintiff, and prays that the $8,809.94 may be allowed by way of set-off 
against the note. The plaintiff demurs to each of thèse answers for in- 
sufficiency. 

The question suggested upon the argument of the demurrer, whether 
the défendant bank, being the indorser, is entitled to plead the set-off, 
is disposed of by the finding already made, that the défendant bank is 
in fact the principal debtor. It is contended for the défendant bank 
that the receiver took the note subject to ail equities. That is true as 
to ail equities in favor of the défendant bank and against the note at 
the time when the receiver took possession. The note was not then due. 
When it was delivered to the Fidelity National Bank, and the proceeds 
credited to the défendant bank, the note and the proceeds thereby be- 
came at once separate, distinct, and altogether independent each of the 
other. The fact that the défendant bank voluntarily left the greater por- 
tion of the proceeds on deposit to be applied towards payment of the 
note did not create any equity against the note, for the défendant re- 
tained the right to draw ont the entire balance at any time. In Hade 
V. McVay, 31 Ohio St. 231, the suprême court of Ohio holds that the re- 
ceiver of a national bank holds to the bank and its creditors the relation, 
substantially, of a statutory assignée, and that "a right of set-off, per- 
fect and available against the bank at the time of his appointment as re- 
ceiver, is not affected by the bank's insolvency. He succeeds only to 
the rights of the bank existing, at the time it goes into liquidation." 
The provision of the Ohio Code of Civil Procédure that, "when cross-de- 
mands bave exîsted between persons under such circumstances that if 
one had brought an action against the other a counter-claim or set-off 
could hâve been'set up, neither can be deprived of the benefit thereof by 
the assignment or death of the other, but thè two demands must be 
deemed compensated so far as they equal each other," does not apply to 
the assignment of a demand before its maturity. Mr. Pomeroy, in hia 
work on Remédies and Remédiai Rights, says, at section 163: 
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"If an insolvent liolder of a claim not yet matured asaigns the same before 
maturing, and the debtor at the time of this transfer holds a similar elaim 
against the assigner, which is then due and payable, his right of set-off against 
the assignée, when the latter's cause of action arises, is preserved and pro- 
tected." 

Numerous cases are cited in support of this rule, which is said to be 
founded upon équitable considérations, but it does not apply hère, for 
the reason that the national bank law, recognizing only the government 
and the bank-note holders as preferred creditors, makes ail payments of 
money by a national bank to its shareholders or creditors after the com- 
mission of an act of insolvency, or in contemplation thereof, "with a 
view to prevent the application of its assets in the manner prescribed by 
this chapter, or with a view to the préférence of one creditor to another, 
except in payment of its circula ting notes," utterly nuU and void. Rev. 
St., U. S. § 5242. The provisions of sections 5234 and 6236 require 
the receiver to take possession of the assets of the bank, coUect ail debts, 
sell ail property, real and personal, and pay over ail money so made to 
the treasurer of the United States, subject to the order of the comptroller, 
whose duty it is, after refunding to the United States any deficiency in 
redeeming the notes of the bank, to make a ratable dividend of the 
money among the creditors. The unmistakable force and meaning of 
the law is to place ail tinsecured creditors upon the same footing of 
equality. When the plaintifî was appointed receiver, the défendant was 
in the list of unsecured depositors, to whom payment, the bank being 
insolvent, was prohibited. The défendant had then no right of set-off, 
nor any equity against its note, not then matured, which passed to the 
receiver. To allow the set-off, now that the note bas matured, and 
thereby make payment in fuli to the défendant in part discharge of its 
obligation to the bank, would be contrary, not only to the policy of the 
law, but also to the plain meaning of its provisions. See Bank v. Taylor^ 
56 Pa. St. 14. The demurrers are sustained. Judgment will be en- 
tered in favor of the plaintifif for the amount claimed in the pétition, 
against the défendant bank as principal, and the défendant Scott as 
Burety. 

The circuit judge concurs in the conclusions of this opinion, which la 
in accord with his opinion in Bung Co. v. Armstrong, 34 Fed. Rep. 94. 
v.36F.no.l — 5 
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Green et va. v. Pennsylvania R. Co.' 
(Circuit Court, E. B. Pennayhania. October 14, 1887.) 

1. CaBKIEBS — Oï" PasSBNGEBS — tcrJUBIBS TO PAS8ENGBK8 — DANOBEOUS Ap- 
FB0ACHB8. 

Railroad companies are bound to keep in a safe condition ail portions of 
their platf orms and approaches thereto to which the public do or would ïiatur- 
ally resort, and ail poEtions of their station grounds reasonably near to the 
platforms where passengers or those who hâve purchased tickets with a view 
to take passage on those cars would naturally be.^ 

8. SAMB— NaGLIGENCE. 

It is négligence in a railroad company to leave unguarded a hole in a pas- 
sagerway at a railroad station likely tooe employed by persons going to and 
from the company' s cars.'' 
8. Samb— Measurb of Damages— Compensatost. 

Where the injury inflicted is not the resuit of either wanton or willful wrong, 
only compensatory damages will be allowed.* 

At Law. 

This is an action for damages for injuries alleged to hâve been received 
by Mrs. Anna M. Green, wife of Hiram Green, of Camden, N. J., on 
October 12, 1882, at East Moorestown station, upon the Pennsylvania Rail- 
rqad in New Jersey. Mrs. Green, then aged 23 years, married, and hav- 
ing one child, had, upon the day of the accident, been to the fair at 
Mount HoUy, and had returned to East Moorestown station, near which 
she then lived, upon a train on the Pennsylvania Railroad, arriving be- 
tween 7 and 8 o'clock in the evening. The night was very dark and 
misty. She was aecompanied by her little boy aged four or five years. 
Upon alighting at the station she found herself near the east end of the 
station building, and, wishing to take a stage from the station to her 
hpme at once, and without pausing on the platform, went, leading the 
child with her right hand, down a dark passage- way upon the east side 
of the station, in order to reach the rear of the building, where the stages 
usually stood, turned sharply to the right, and went along the rear of the 
station. About midway the rear of the station she fell into an opening 
constructed in the ground to form an entrance to the basement of the 
station. The uncontradicted évidence showed that the entrance-way was 
in the condition in which it had been originally constructed; that there 
was no light at the east end of the station, in the eastern passage, or in 
the rear of the station; that stages were usually to be found standing in 
the rear of the station outside a line of posts, and that it was necessary 
to go along Chester avenue to go to Moorestown. The évidence was con- 
tradictory as to the existence of a raUing along the top of the posts, and 

>Reported by C. Berkeley Taylor, Esq., of the Philadelphia bar. 

•Respecting the duty of railroad companies, as carriers of passengers, to malntain 
safe and proper station accommodations and approaches to trains, and their Uability 
for injuries caused by defeots therein, see Ryan v. Railroad Co., 1 N. Y. Supp. 899, and 
cases cited in note. 

»As to when punitive damages may be allowed in actions for personal injuries, sea 
Railroad Co. v. Roberts, (Ky.) 8 S. W. Rep. 459 and note ; Railroad Co. v. Arnold, (Ala.) 
i South. Rep. 359. 
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as to the use of thé eàstem passage by passengers. But upon tliîs ques- 
tion thé plaintiff testified as to herself that she had frequeutly, during 
the two years preceding the accident, arrived at this station after dark, 
and at other times, that she had never ridden home befofe, but had 
walked, going along the platform to Chester avenue, and thence home; 
she knew the stages stood behind the station, having séen them there 
from Chester avenue. She had never been in the rear of the station be- 
fore. She had never gone down the eastern passage before, nor did she 
see other people do so at this time. She knew there was a water-butt 
upon the corner of the station, which was raised about 12 inches from 
the ground. She had seen this from the platform of the station upon pre- 
vious occasions, and walked around it upon the night of the accident. 
The évidence upon the part of the défendant was decided that tieither 
this passage-way nor this rear portion of the station were intended to be 
used by passengers, and that, if they were so used, it had no knowledge 
of sueh use. Mrs. Green, having turned the. corner around the water- 
butt, proceeded along the line of the building, until she fell into the 
«pening, bruising her knees and forehead. It was so dark she could not 
see the opening, of the existence of which she was ignorant. The stage 
which she wished to take was standing diagonally to the wall of the sta- 
tion building west of the opening; the horse attached to it being hitched 
to a post, with bis head towards the hole, and with the rear of the stage 
towards Chester avenue. At the time of the accident Mrs. Green was a 
vestmaker; and évidence upon her behalf was produced to show that she 
was in good health, and free from organic or constitutional disease. In 
falling into this opening she received a wrench or jar which it was claimed 
produced Pott's disease of the spine, and caused her présent condition. 
Upon the part of the défendant évidence was produced intended to show 
that she had a prédisposition to this disease, which would naturally hâve 
resulted in her présent condition, and that, had there been no such pré- 
disposition, her présent condition could not hâve been caused by such 
a fall. 

Verdict for plaintifif for $8,750, and motion for new trial overruled. 

Wescott, Melick & Bobbins, for plaintiff. 

John Hampton Bames and George Tucker Bîspham, for défendant. 

McKennan, J., (char ging jury.") The plaintifif in this case seeks to re- 
cover damages for an injury alleged to hâve been sustained by falling into 
a hole, a passage-way, into a cellar under the defendant's station at East 
Moorestown, state of New Jersey. It appears that on the 12th of Octo- 
ber, 1882, she visited the fair at Mount Holly, and returned on one of 
the defendant's trains to the station at East Moorestown, alighted from the 
cars very near or beyond the east end, as she allèges, of the station build- 
ing. It was a dark night; very dark. She was accompanied by her little 
child, and she concluded to take a carriage from the station to her home. 
She passed down a pathway on the east end of the station in the direc- 
tion of where she had seen carriages standing before, and in going to the 
usual place at which carriages were to be found, passing over the ground 
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of the défendant, she fell înto thîs passage-way, which was unfenced and 
unguarded, which she did not see; and that the injury of which she 
complained was thereby sustained. 

It is obvious that the liability which she seeks to enforce against this 
Company rests upon its alleged négligence in providing the necessary 
safe-guards against injury to persons who are passing along, as this woman 
was, from the platform of the station to a conveyance behind it; and it 
is necessary that that should be made apparent by the testimony as the 
first question to be established by the testimony on the part of the plain- 
tiff. I do not propose to restate the testimony of the witnesses, — you 
hâve heard such numbers before you, — but simply to indicate the ques- 
tions this case, and the principles of law by which you are to be gov- 
erned in the détermination of the cause, and to do it in the briefest pos- 
sible manner. 

What, then, was the duty imposed by law on the railroad under the 
circumstances? I give that to you in the very concise language of Chief 
Justice DiLLON, in the Case oflàe Chicago & N. W. R. Co., 26 lowa, 124, 
that they are bound — that is, the railroad company is bound — to keep in 
a safe condition ail portions of their platforms and approaches thereto 
to which the public do or would naturally resort, and ail portions of 
their station grounds reasonably near to the platforms where passengers 
or those who bave purchased tickets with a view to take passage on those 
cars would naturally or be liable to be. Was the course pursued by 
this woman, the direction which she took, the ground over which she 
passed, ordinarily used by passengers, coming to or going away from 
that station? If it was, then it was the duty of the railroad company 
to provide ail such protection as was necessary to secure passengers go- 
ing to and coming from that dépôt from liabilities to danger or injury. 
This passage-way or hole was entirely unguarded , and, as is évident from 
what occurred on this occasion, persons in passing that way were liable 
to fall into it. If it was, then, the course or pathway usually employed 
by persons, — not exclusively employed by persons who were going to 
and from the railroad, but usually and likely to be employed by per- 
sons going to and from the railroad, — then it was the duty of the rail- 
road company to provide ail reasonable and proper protection against 
injury to persons passing that way, and their omission to do so would 
amount to négligence; but that is a matter for you to détermine under 
ail the circumstances. I simply indicate generally the légal duty of the 
railroad company, and it is for you to détermine whether, under ail the 
circumstances, that duty bas been performed or not. If the railroad 
Company failed thus to perform the duty which the law required of it, 
négligence would be imputed to it, and it would be liable, so far as that 
fact is concerned, for any injury sustained by a person lawfuUy at that 
place. That is the fundamental fact in this case, to which your atten- 
tion must be directed, and which you will primarily détermine in your 
considération of this case. ; 

If négligence is imputable to the railroad company, then it would be 
your duty further to inquire whether the injury complained of was due 
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in any measure to want of prudence, want of care and cautiousness, or 
the négligence of the plaintiff. Although the railroad company might 
hâve been guilty of négligence, which, under ordinary circumstances, 
would render it liable for injuries sustained by persons lawfully in that 
place at the time, yet, if the person contributed by his or her own wan- 
ton imprudence and ]ack of caution to the injurj', the défendant would 
not be liable. It is not for us to attempt to measure the degree of cul- 
pability of either party . If the plaintiff is chargeable with contributing 
to the injury of which she complains by want of the caution and pru- 
dence which the law requires of her, then the person whose négligence 
is shown is not liable for the injury complained of. In other words, 
upon her rested the duty of such care and caution which may be reason- 
ably expected to be observed by reasonable persons under ail the cir- 
cumstances. In the first place, was it prudent for this woman to take 
the direction which she did in passing to this conveyance? The night 
was very dark, and, as she testified, it was the first time she had ever 
passed in that way to or from the station. At the western end of the 
platform was a pathway leading to the side and to the rear of this sta- 
tion, and to the place where carriages were stationed to receive passen- 
gers, or waiting to receive passengers. At the end of the platform, and 
throwing light upon that path, was a lamp kept there for the very pur- 
pose of iighting it and enabling passengers to go to and from the dépôt 
with safety. That was the path which this woman had always pursued 
before in going to and from that dépôt. According to her own testitnony 
ehe passed along the pathway, came down Chester avenue, and passed 
along the pathway leading along the western side of the dépôt. She 
•was accompanied by her child, and that, perhaps, was an additional ad- 
monition to her to pursue the safest course, — the one with which shè 
was familiar, — and the night was Very dark. There was no light in 
the rear of the dépôt; and, in view of ail thèse circumstances, did this 
woman observe such care and caution as might reasonably be expected 
to be observed by reasonable persons? If she did not, then négligence 
is imputable to her, and she is not erititled to recover. If she did, how- 
ever, and the company is guilty of négligence, as I bave defined it to 
you according to the légal définition, then she is entitled to recover. 

She complains of an injury sustained to her by this fall. You hâve 
had that fullj'^ explained and discussed before you, and you hâve had a 
large mass of évidence touching her présent condition, Apparently the 
woman is disabled, and presumably or inferentially from the évidence 
she has been a victim of protracted suflPering. Is ail that due to the fall 
which she received, as described by her and by Mr. Walton, when she 
fell into this hole. In other words, is this injury traceable to that fall, 
and was the faU the cause of it? Because, if it was not, if she did not 
eustain any injury by falling into that passage-way, even though the 
railroad company may hâve been négligent, and she may hâve been free 
from fault, she could not recover any more than mère nominal damages. 
You hâve had a great deal of évidence; and the learning in référence to 
the disease with which she is confessedly afflicted now has been almost 



70 FEDEKAL EEPOBTER. 

. exhausted, and I do not propose to discuss that in détail. You heard 
it, and you heard a very full etatement of it by counsel. Is the injury 
from whiph she sufFered traceable to the fall in that hole as its cause. 
She says, and her husband says, and some others hâve said, that before 
she fel] into that place she was in apparently good health, with the ex- 
ception that she had an abscess; and she testified, and so did her hus- 
band, that for some time before she met with this accident the abscess 
had entirely healed, and she did not suffer in any degree from it. So 
that you hâve the coincidence, at least, thatafter — and immediately after 
— she met with this accident she suffered from the symptoms which she 
has described, and which the physicians on both sides say hâve resulted 
in Potts' disease of the spine. Whether this injury is the cause of that 
or not is for you to détermine under the évidence, and I will not detain 
you or weary you by referring to it in détail. You must be satisfied 
under ail the évidence that the fall which she received on the occasion 
produced or led to the injury of which she complains now, and the suf- 
fering under which she has labored for some years. If you come to the 
conclusion that the défendant omitted or failed to perform a duty in réf- 
érence to the protection of persons passing that way from injury, which 
the law imposes upon it, and that the plaintiflf did not contribute to this 
accident by her own want of proper care and caution, under ail the cir- 
cumstances, and that the injury under which she is suffering now was 
the resuit of that fall, then it will be your duty to détermine what meas- 
ure of compensation shall be given to the plaintiff under the circum- 
stances. You will remember that nothing more than compensation would 
be proper for the jury to allow. There was not wanton or willful wrong 
committed by this railroad company, or by any of its agents; ail that is 
claimed, and properly claimed, is that it was derelict in the performance 
of some duty which the law imposed upon it, and in conséquence this 
plaintiff suffered injury. So that, if you come to that branch of the case, 
you will allow such compensation — such damages — to the plaintiff as 
will compensate her for the suffering which she has already endured, 
and for the disability under which she is apparently suffering. Exces- 
sive damages in cases like this are not to be allowed or found by the jury; 
they are not to measure them by their own sympathies for the unfortu- 
nate condition of the person who has suffered, but they are to measure 
them only by the rule of compensation to the party claiming, and for 
what she has suffered, and for her présent condition. 

I hâve been asked by the defendant's counsel to instruct you upon cer- 
tain points. First. "There is not sufïicient évidence in the case to main- 
tain the cause of action pn the part of the plaintiff as set forth in the first 
count in the narr, , and hence there can be no recovery by the plaintiffs 
under that count." That point I deny. Second. "The évidence in the 
case is insuËficient to maintain the cause of action as set forth in the sec- 
ond count in the warr., and hence there can be no recovery by the plain- 
tiffs under that count." That point I deny. Fourth. "The railroad com- 
pany is held only to responsible care, so far as means of ingress and egress 
to and from its stations are concerned." That point I affirm, as I bave 
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alrèady stated to you. Fifth. "To entitle the plaintififs to recover în this 
case it is not sufficient for the jury to reach the conclusion that the prés- 
ent condition of Mrs. Green is possibly due to the fall in October, 1882. 
The jury, if they find for the plaintiffs, must hâve a reasonable belief, 
based whoUy upon the évidence in the case, that the injury complained 
of was actually the resuit of the fall." I affirm that point, as I hâve al- 
rèady stated to you in the gênerai remarks that I hâve made. Siidh. 
"Before the plaintiff can recover in this action, she must show by a pré- 
pondérance of the évidence that any Injuries, ailments, or diseases from 
which she is now suffering, if any such there be, are the resuit of her in- 
juries sustained at the time of the accident in 1882." That point 1 also 
affirm. Seventh. "Under ail the évidence in the case the verdict must 
be for the défendant." I refuse this point. 

So that, gentlemen of the jury, to restate the questions involved in 
this cause in very few words: You must be satisfied, in the first place, 
that the défendant failed in the performance of its légal duty in not pro- 
viding necessary safeguards at this place where this accident occurred. 
If you are satisfied that under ail the circumstances the railroad company 
has done ail that could be reasonably required of it for the protection of 
persons lawfuUy passing in the vicinity of this passage-way, then the de- 
fendant is not derelict in any sensé that would make it liable in this case, 
and your verdict should be for the défendant. If you are satisfied that 
the défendant has failed in the discharge of the duty imposed upon it 
by law, under the circumstances that I hâve given you as to that, and 
that the plaintiff by the want of reasonable and proper care and caution 
contributed to the injury of which she com plains, then, also, irrespective 
of the first inquiry in the case, your verdict should be for the défendant. 
If you are satisfied that négligence resulting in this accident is imputa- 
ble to the défendant, and that no fault is shown to hâve been committed 
by the want of observance of proper care by the plaintiff, then you must 
be satisfied that the injury of which she complains resulted from the ac- 
cident as described to you. If she was not hurt, and her présent con- 
dition is due to other causes, then your verdict shonld be for the défend- 
ant, because her damages would be inappréciable, merely nominal, in 
that event. If you are satisfied that the défendant was négligent, and 
that the plaintiff was not, and that the injury of which she complains 
resulted from the accident, then you will give such damages as will be 
a fair compensation to her for the pain and suffering which she has en- 
dured, and for the permanent disability under which she is at présent. 
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Gkimes V. Phnnstlvania Co. 

WirouH Court, N. D. OMo, E. D. April Term, 1888.) 

1. Carriers — Of Passengebs— Station Accommodations. 

It isthe duty of a railroad company to properly light the platform connected 
with ita dépôt within a reasonable time before the arrivai and departure ot 
its trains, so as to insure the safety of persons coming to the dépôt as passen- 
gers.^ 
2 Samb— ■V\ho are Passbngers. 

A person in good faith coming to the dépôt for the purpose of taking pas- 
sage on the cars is to be regarded as a paasenger, a'*bough a ticlset may not 
hâve been purchased. 
S. Same — Province op Jury. 

Schedules of times of arrivai and departure of the différent trains at the de- 
pots at which they stop, published by a railroad company, are an invitation 
to persons desiring to use the road to be at the dépôts at the time of, and a 
reasonable time before, the arrivai and departure of trains; and what is a 
reasonable time dépends upon the circumstances of the case, and is for the 
jury. 

At Law. Action for damages for personal injuries. 
McCoy & Taylor and M. R. Dichey, for plaintiflf. 
J. R. Carey, for défendant. 

Welkeb, J,, {charging jury.} The plaintiff, a résident of Augusta, 
Columbianacounty, Ohio, on theeveningof the21.«;tofMarch, 1887, went 
to the station called Kensington, on the Cleveland & Pittsburgh Rail- 
road, then operated and run by the défendant, to take a train upon the 
railroad to Alliance, the regular passenger train being due at 2:25 a. m., 
and freights at différent times before that hour'. She arrived at the sta- 
tion about 9 o'clock in tlie evening, and went upon the platform near 
the waiting-room, and, while her husband was getting the key to the 
waiting-room, she, with a lady friend, walked around the corner of tho; 
station-house, it being dark, and, intending to go off the platform upon 
the ground, stepped off the platform at a point where it was some five 
feet high, falling to the ground, and thereby was severely injured. She 
sues the défendant to recover daipages for her injury, and allèges in her 
pétition, as the grounds of recovery, that the défendant was négligent 
and careless, in that the platform of the railroad was improperly and 
dangerously constructed, and station carelessly managed; that it was dark, 
and the platform was not properly lighted, so as to make it safe to be used 
by herassuch passenger, and that theeast end of the platform, where she 
stepped off, had no railing around it, to protect passengers from danger 

'Railroad companies must keep their stations and approaches reasonably and prop- 
erly lighted at night for the safety and accommodation of passengers, and are liable 
for injuries occasioned by their negleot of such duty, Pordyce v. Merrill, (Ark.) 5 S. 
W. Rep. 829, and note; Cross v. Railway Ce, (Mioh.) 87 N. W. Rep. 861, and note; but 
are not liable where the passenger is also neghgent, Reed v. RaUroad Co., (Va.) 4 S. E. 
Rep. 587. 

In gênerai, as to the duty of railroad companies to maintain safe and proper station 
and trafflc accommodations, see Railroad Co. v. Fox, (Tex.) 6 S. W. Rep. 569; Railroad 
Co. V. Arnold, (Ala.) 4 South. Rep. 859; Ryan v. Railroad Co., 1 N. Y. Supp. 899. 
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of going o£f the same. She also allèges that her injury was produced 
by this négligence and carelessness of the défendant, and that she was 
herself not guilty of any fault or carelessness. Thèse allégations and 
déniai form the issue you are to try. To entitle the plaintifF to recover 
ehe mnst establish the négligence and carelessness on behalf of the de- 
fendant described in her pétition, or some one or more of thera, and 
that such négligence caused her injury. Not much claim is màde of 
négligence in the original construction of the platform at the station, ex- 
cept the want of railing at the east end thereof; but the principal com- 
plaint as to négligence is the absence of proper lights upon the platform 
at the time of the injury. 

Négligence and carelessness very largely dépend upon the duties re- 
quired of the parties. As a gênerai proposition, a railway company, be- 
ing common carriers of freight and passengers, has the right to construct 
its dépôt and platform used on its road so as to make it convenient, safe', 
and proper to safely and conveniently transact the business to be done 
at the station. It is also its duty to make and keep its platforras, waitr 
ing-roonis, and approaches in such a vvay as will be safe for those havihg 
business there as passengers, proposed passengers, or otherwise, who may 
be expected to corne there for such lawful purposes. For the conven- 
ience and safety of the public, and for their own safety and transaction 
of the business of common carriers, railroads adopt and publish time- 
tables, giving schedules of times of arrivai and departure of the différent 
trains at the dépôts at which they stop, and thèse schedules constitute 
an invitation to the public and persons desiring to use the railroad as 
passengers or for business to be there at such times of arrivai and depart- 
ure of trains, and also, impliedly, within a reasonable time beforé such 
arrivais and departures, to enable persons desiring passage to avoid hurry 
and confusion in the purchase of tickets, and gelting ready to enter the 
cars. It was the duty of the défendant to place and keep upon its plal^ 
form, in the night-time, suitable and proper lights to protect and makô 
it safe for passengers who may désire to go upon the trains or get off 
trains, at the times of the arrivais and departures of trains so advertised 
to stop, or which were accustomed to stop, at the station. It was also 
the duty of the défendant, within a reasonable time before such arrivais 
and departures of trains, to properly light its waiting-room, and the 
platform connected therewith, so as to make them comfortable and safe 
for the use of passengers desiring to take such trains as passengers, and 
in that respect to exercise a high degree of care for the safety of passen- 
gers. It was not the duty of the défendant to keep its waiting-room and 
platform lighted in the night-time, at unreasonable hours, or during the 
whole night; but it was its duty to keep the platform in its construction 
in a safe condition to persons who might lawfuUygo upon it at ail times. 

The plaintiff had the right to go to the dépôt and upon the platform 
of défendant, for the purpose of taking a train or any lawful purpose, at 
any time she might désire, and would not be a trespasser in so doin^. 
But to place the défendant under obligation to light the platform for hér 
safety, shemust avail herself of that right, and exercise such right, in a 
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reasonable manner, and at a reasonably proper tîme; that îs, she had a 
right to come upon the premises within a reasonable time next prior to 
the regular time of departure of the train on which she intended to go, 
and remain until such train left. This right to enter and remain ex- 
ists only by virtue of, and as an incident to, the right to go upon the 
train, and it is to be extended so far only as is reasonably necessary to 
secure to lier the full and perfect exercise and enjoyment of her right to be 
carried upon the cars. If she came upon the platform at an unreasona- 
ble hour, and found it not lighted up, she would take her own risk as to 
want of light in walking about the platform in the dark; but she had a 
right to suppose it was safely constructed. What would be a reasonable 
time must dépend upon ail the circumstances of the case, taking into 
considération the situation of the station with référence to public houses, 
the distance she resided from the station, and any other circumstances 
that may hâve surrounded the plaintifF at the time, bearing upon such 
reasonable time. The question of reasonable time is one of fact, which 
you must décide in the light of the évidence in this case, under thèse di- 
rections. I direct you, then, that the défendant was required to light 
the platform properly, to insure her safety at such time as she had a 
right to be and remain at the station and on the platform, as I bave here- 
tofore directed you. If the défendant did not at such time properly 
light the pjatform, it would be guilty of négligence and carelessness, for 
which it would be liable; or, if the platform was not safely constructed 
and guarded at the time, and injury resulted from want of such proper 
construction, défendant would be guilty of négligence. A person in 
good faith coming to the dépôt for the purpose of taking passage on the 
cars is to be regarded as a passenger, although a ticket may not hâve been 
purchased. To entitle the plaintiff to recover it must also appear in the 
évidence that the plaintifF at the time herself exercised ordinary care and 
diligence to avoid the injury; such care as a person of ordinary prudence 
would or should exercise under like circumstances. If by her négligence 
and want of care she contributed to the injury, although the défendant 
may hâve been guilty of want of care and diligence, she is not entitled 
to recover in this action. The injury must bave been produced without 
her fault, and by the fault and want of care of the défendant. What 
constitutes due care and diligence must be determined by you from aU 
the circumstances surrounding the party at the time. What would be 
proper care under sorae circumstances and situations, may not be such 
under other circumstances. It will be your duty to consider ail the cir- 
cumstances surrounding the plaintiff at the time of the injury; the dark- 
ness upon the platform, or the character of the light there as she walked 
upon it; where she intended to go; how she got upon the platform; the 
knowledge or want of knowledge she had of the situation of the plat- 
,form and its construction; whether in the darkness she should hâve been 
more or less careful in walking upon the platform; any caution or care 
by her conipanionat the time; and ail other circumstances bearing upon 
hçr conduct at the time. If you find from the évidence, under thèse 
directions, that the défendant was guilty of négligence and carelessness, 
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as alleged in the pétition, and that the plaintiflf did not by her own 
carelessness and négligence contribute to her injury, you will find for the 
plaintiff. But if you find the défendant was not guilty of such négli- 
gence, or if you find that the plaintiff so contributed to her injury, you 
will find for the défendant. If you find for the plaintiff you will as- 
sess to her such reasonable damages as you think, under the évidence, 
she is entitled to recover, and will compensate her for the injury. The 
amount of such damages is entirely with you to détermine. There are 
some éléments that enter into the damages in this case, — such as the pain 
and suffering endured, the expense of nursing and doctors' bills, time 
lost in sickness, diminished capacity for labor, and any permanent dia- 
ability received by reason of such injury. 

Verdict for the plaintiff for f 7,l!S6.» 



Stanley v. Noethwestebn Life Ass'n. 
(Oireuit Court, D, Eentuchy. November 35, 1887.) 

1. Insuraitce — Action on Policibs— Pleading. 

A pétition on a certiflcate of insurance against a mutnal beneflt association, 
alleging that défendant was the légal successor of another such association 
which Bad issued the certiflcate, having received ail ita assetsand effects, and 
assumed to pay ail its liabilities. and to fulflll ail its obligations and engage- 
ments, including the demand sued on, sufficiently states that the first associ- 
ation no longer exists, and that défendant is its légal successor, to maintain 
the action. 

2. Samb— Mutual Benepit Insurance— Assessment. 

In the application assured agreed to pay "one assessment" wîthîn 80 days 
from its date, when made as provided in the by-laws. The by laws provided 
that a member failing to pay his assessment within 30 days from its date 
should stand suspended, etc. Held that, by failure to pay any one assessment 
■within the time prescribed, the certiflcate would lapse, but the payment of 
at least one assessment was not a condition précèdent to recovery. 
8. Same— Notice op Assessment. 

The by-laws also require the secretary to send a notice of each assessment to 
the member at his last known post-oiHce. fie/d, that the act of sending the 
notice is an essential part of the "notice"or "assessment, " and, unless done 
-within a reasonable time af ter its date, the 30 days should not ba estimated 
from such date. 

At Law. On demurrer to the pétition. 
Henry Bumett, for plaintiff. 
Green âc Gilbert, for défendant. 

Barb, J. This suit was brought against the défendant, although the 
beneficiary certificate was issued by the Northwestern Benevolent & 
Mutual Aid Association, which is not a party to this litigation. Tho 

>In this case, on motion for new trial, verdict was set aside, Jackson; J., sitting with 
■Wblkeb, J., because verdict was contrary to the évidence— it showing oontributor; : 
négligence of the plaintifC. 
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pétition states, as a reason for thîs, "that the défendant îs the légal suc- 
cessor of the Northwestern Benevolent & Mutual Aid Association, of 
Bloomington, 111., having received aU its assets and efFects, and for a 
valuable considération it assumed to pay ail its liabilities, and fulfiU ail 
its engagements, and meet ail its obligations, including the demand now 
sued on." The allégation that the défendant as a corporation is the légal 
successor of the first association must mean that the corporation has ceased 
.to exist, and that the défendant is its légal successor, and has taken its 
assets, and assumed its liabitities. This, I think, is sufficient to entitle 
plaintifï to maintain this action. The certificate sued on is issued to 
Mrs. Stanley, in considération of the membership fee of $10 paid, th^ 
warranted représentations, covenants, and agreements made in her appli- 
cation, "and the further payment of one assessment within thirty days 
after the date of such assessment, whenever made in accordance with the 
terms and conditions of the constitution and by-laws of the association, 
as they now exist or may hereafter be modified." It is somewhat diffi- 
cult to ascertain the purpose of this récital of the considération, and it is 
insisted that the payment of one assessment within the time specified is 
a condition précèdent to a recovery. In a subséquent part of the certifi- 
cateit is provided "that if the said Mrs. Alice Stanley shall not pay the 
assessment hereinbefore specified, on or before the time mentioned tbr the 
payment hereof, then this certificate shall be null and void, and of no 
effect." The only assessments which are "hereinbefore specified" is the 
one assessment mentioned in the récital of the considération for the is- 
suing of the certificate. It may be that the word "one" is an error of 
the printer, and that it should hâve been "ail" assessments; but the court 
must construe the certificate as it is, if it can be done. There are "no 
assessments heretofore specified" in the certificate, but assessments, if 
needed to pay benefits, are provided for in the by-laws of the asso- 
ciation. The eighteenth by-law provides: "The constitution and by- 
làws are a part of the contract between the association and ail of its mem- 
bers, and ail certificates should be so interpreted, whether so expressed 
in the certificate or not;" and another by-law (S) provides "that every 
lyember failing to pay his assessment, within thirty days from the date 
of said assessment, shall stand suspended from ail benefits and privilèges 
of the association." I conclude that, taking ail of the provisions, if one 
assessment is not paid within the time as therein provided, the certifi- 
cate will be null and void; but the certificate does not mean that, unless 
one assessment is paid, there can be no recovery. It might be there 
would be no assessment made before the death of the member. By-law 
5 directs how the assessment shall be made, and, as I read it, there is 
no assessment distmct from the notice, but the notice is to be in the 
form of an assessment. The secrefciry is required to cause to be sent a 
notice which is in the form of an assessment to every member of the associa- 
tion at his last-known post-office. The act of sending this notice is, how- 
ever, distinct from the notice, which is in the form of an assessment, ad- 
dressed:to a member. It is insisted that a member must pay his assess- 
ment within- 30 days after the date of the assessment, even though no 
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notice is sent, else his certificate is null and void. I am inclined to the 
opinion, in view of the eighteenth by-law, that the 30 days should not 
be estimated from the date of the notice, which is really the assessment, 
unless the secretary has sent, or caused to be sent, such notice or assess- 
ment to the last-known post-office of the inember within a reasonable time 
after the date of the assessment. It is made the dr.ty of the secretary 
to send members notice of the assessments, both by the constitution and 
by-laws of the association, and unless he does this it will be utterly im- 
possible for the members to pay their assessments ypithin 30 days after 
the date of the assessment. This view is strengthened by the peculiar 
language of the fiifth by-law. Although it is true the act of sending the 
notice is distinct from the writing called a "notice," which is to be in 
the form of an assessment, the use of the word "notice" in this connec- 
tion would mean to the ordinary member of the association that sending 
to the last-known post-office was part of and included in the notice men- 
tioned in this by-law. Demurrer overruled. 



Van Bueen v. United States. 
{District Court, D. Indiana.- August 15, 1888.) 

1. United States Commissiokebs— Examinatiok of Opfbnder— WAnrBH. 

Revi 8t. Ind. 1881, § 1628, makes it the duty of a justice, in a criminal pro- 
ceeding, to docket and hearthe cause, and either acquit, convict, andpunisb, 
orhold tobail the offender. Section 1634 requires a justice to recognize a 
défendant charged with felony, if upon the hearing he is of opinion that he 
should be held. Section 1639 provides that a justice sball not discharge a 
défendant against whom the proper ofEense has not been charged. but shall 
cause the proper ofEense to be charged, and recognize him to answer it, and 
also recognize any witness deemed important. Thèse sections are made ap- 
plicable to United States commissioners' examinations held in Indiana, by 
, Rev. St. U. S. 1 1014. Held, that they contemplate a trial and hearing, and a 
commissioner is not bound to accept ian offer of the accused to waive exanïi- 
nation, but may suspend the examination or not, as he deems besl for the 
public interest. 

2. Samb — RiGHT TO Compensation— Ehkoneous Décision as to Jurisdiction. 

Where an affidavit for arrest is such in form and substance as fairly to call 
for the deliberate judgment of a United States commissioner whether or not a 
criminal violation ofsome fédéral enactmentis charged, and he, in goodfaith, 
holding it sufflcient, proceeds with the examination, he is entitled to the fees 
allowed by law, though his décision was erroneous. 
8. Samb — Forgert of Tallt-Papers— Fédéral Courts— Jorisdiction. 

Forging or unlawfuUy tampering with the tally-papers or other returns, 
which fihow, in addition to the number of votes cast for a member of con- 
gress, the number of votes cast for state offlcers at the same poils, is an of- 
fense àgainst the fédéral élection laws, of which the fédéral courts and eom- 
missionershave jurisdictipn. 

At liaw. On demurrer to answer. 

Kealing & Hugg, for plaintiff. 

JSmory 5. Se22er8,Dist. Atty.j for the United States. 
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Woods, j. No formai or technical objections have'been made either 
to the complaint or to the answers, and the questions to be decided 
ma;y be disposed of without a présentation of the pleadings. The ac- 
tion is brought under the act of congress of March 3, 1887, (chapter 
359^) to recover compensation for services claimed to hâve been ren- 
dered by the plaintift' as a commissioner of the circuit court for this 
district. The services were rendered in the case of the United States v, 
William F. A. Bernhamer and others, brought before the commissioner 
upon an afiBdavit, a copy of which is set out in the report of the case, 
Ex parte Perkim, 29 Fed. Rep. 900; and upon the authority of that case 
it is insisted that the commissioner acted in thematter without jurisdic- 
tion, and therefOre is entitled to no compensation. The claim was pre- 
sented for allowance, and was rejected by the comptroller of the treas- 
ury department in May, 1887, after the passage of the act of congressj 
and consequently the case is not within the interprétation plaeed on the 
proviso of that act in Bliss v. U. S., 34 Fed. Rep. 781. It is shown 
that the plaintifï was engagea in the hearing in question for 12 days; 
and, as it doesnot appear wh.en the question of jurisdiction was mooted, 
it may be presumed that it was not raised before the last day, or, if 
raised sooner, that it was held under advisement until that time; so 
that, broadly stated, the proposition of the government is that its com- 
missioners, at their péril in every instance, whether moved thereto by 
either party or not, must décide upon the sufiiciency of the affidavit 
presented to confer jurisdictiop, and, if a hearing be proceeded in with- 
out jurisdiction it shall be without right to compensation, even for the 
time given to the considération and décision of that question. To so 
establish the law would, as it seems to me, impair the public service in 
this iinportant branch; or if, in many instances, the public interest 
should not suffer, it would be, as this case strongly illustrâtes, at the 
expense of private right. I think the safe and proper rule on this sub- 
ject must be that if the affidavit is such in form and substance as 
fairlj' to call for the deliberate judgment of the commissioner, whether 
or not a cnminal violation of some fédéral enactment is charged, and 
the commissioner, in good faith, holding the presentment sufficient, pro- 
ceeds with the examina tion, he will be entitled to the fées allowed by 
law, though it should turn oùt that his décision was erroneous. How- 
eyer, as was pointed out in U. S. v. Ooy, 32 Fed. Rep. 543, it was not 
held in Ex parte Perkins that the affidavit in the case was absolutely 
and in itself insufficient under the law to give jurisdiction. The décis- 
ion on that point was based largely upon an agreement or concession of 
courisel that "the spécifie facts stated in the affidavit" were "ail the 
fects ift the casé," and on that admission it was held that the commis- 
sioner- was without power to proceed further. But, besidés the spécifie 
facts stated, there is in the affidavit a charge in gênerai words, quite 
material to the question of jurisdiction, namely: "And otherwise to 
change, alter, and forge said tally-sheets and said returns thereoa. at 
said élection." Moreover, the Indiana Statutes (section 1639, Rev. St. 
1881) in respect topréliminaryexamiuatious befofe justices of thepeace 
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provîde (and the same rule applies to fédéral circuit court commission- 
ers conducting examinations in this state) that'if "it appears to such 
justice tliat a mistake has been made in charging the proper offense, 
or that he is guilty of an offense not charged, the justice shall not dis- 
charge the défendant, if there appears to him to be good cause to de- 
tain him in custody; but he must cause an affidavit charging the proper 
offense to be made against the défendant, and recognize him to answer 
the same, and, if necessary, also recognize the witnesses to appear and 
testify." If, therefore, it be conceded, as declared in Ex parte PerUns, 
that under the laws of Tndiana "a tally-paper contains a separate state- 
ment of the votés cast for each candidate for every office, and, although 
it is one in form, it is several in its essence and character," and that, 
therefore, an altération or forgery of such papers in respect to state or 
local ofiScers alone could not be deemed to affect the élection of a congress- 
men, it is still true that the gênerai terms of this affidavit were broad 
enough to embrace the élection in respect to the congressmen, and to es- 
tablish the jurisdiction of the oommissioner; it being in his power to re- 
quire the gênerai averments to be made more spécifie, or even a new 
affidavit specifying a différent oiFense, according to the proofs adduced. 
It was doùbtless compétent and proper enough for counsel, in order to 
obtain the opinion of the court upon the spécifie facts stated in the 
affidavit, to make such an agreement aa was made in Ex parte PerMns, 
but the décision so made and limited can hâve, and, it is to be presumed, 
was designed to bave, no conclusive efifect upon the commissioner's right 
to compensation for his services in the matter, or upon the question of 
jurisdiction considered from a broad stand-point. Upon the facts stated 
iû this affidavit, and other facts proved at the examination had under it 
before this agreement of counsel was made, the grand jury of this court, 
acting upon a somewhat différent phase of the law, reported indictments 
which hâve been upheld both in the circuit court and in the suprême 
court, (see In re Ccry, 31 Fed. Rep. 794, and Ex parte Coy, 127 U. S. 
731, 8 Sup. Ct. Rep. 1263;) and consequently, as can now hardly be dis- 
puted, it was compétent for the commissioner to hâve held the accused 
under recognizance, if not to answer the charge as brought, certainly an 
amended one, formulated according to the proofs adduced; and, this be- 
ing so, he is entitled to compensation, unless there be other good reason 
to the contrary. 

Speaking to the proposition that the certificate made by the board of 
élection "is to be deemed a separate document in respect to each candi- 
date voted for," Justice Haelan says: 

"In thèse views I do not concur. It was conceded in argument, and it may 
be inferred from the statutes, that the certificate in question was, in fact, one 
paper, in that it stated the resuit of the élection aa to each candidate. So, 
also, as to the copy of the tally-paper and poU-list placed in the hands of the 
inspecter. They were none the less documents in regard to an élection for 
représentative in congress because ttiey also showed ttie number of votes cast 
at the same poils for state offlcers. * * * If mutilated or changed before 
they reached the board. [pt canvassers,] their value as légal évidence in re- 
gard to the élection both for state and national offlcers might be Impaired or 
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destroyed. If skillfuU^ altered by bad men, the will of the people, as &x- 
pressed at the poils, mi'ght be defeated. Common prudence, therefore, sug- 
gested the neeessity of guarding against every possibility of such mutilation 
or altération. " 

The suprême court, in its opinion, says: 

"The charge la that the conspirators unlawfully and feloniously induced 
the élection offlcers to omit to perform their duty in this respect; which is, in 
gênerai, conceded to be expressive of an evil intent. But counsel demand 
something more than this gênerai evil intent in tampering with the poll-lists, 
tally-papers, and ceitificates, although it is not denied that the object of tho 
parties accused, in inducing the élection offlcers to violate their duty, pro- 
ceeded from a. criminal intent, or that it was done for the purpose of aiîect- 
ing the returns contained in the papers that were withheld, or exposing them 

• to the danger of mutilation, and altération. It is said, however, that, sinçe 
the evil intent is not shown to hâve been speciflcally aimed at the returns of 
the vote for congressman, the statutes of the United States can hâve no force, 
so far as the iniliction of any penalty is concerned; and it is asserted that con- 
gress had no povver to provide for any punishment where no intent affecting 
the congressional élection is averred. It would be a very singular principle 
to establish, that, where a man was charged with a homicide, caused by mali- 
ciously shooting into a crowd, with the purpose of killing someperson against 
whom he bore malice, but with no intent to injure or kill the individual who 
Vf as actually struck by the shot, he should be held excused, beoause he did not 
intend to kill that particular person, and had no malice against him. The 
analogy of this example to the présent case is close. The persons accused did 
désire and intend to interfère with the élection returns, and they did purpose 
to falsify those returns, as to some of the persons, at least, who were then 
voted foras candidates. It is argued on their behalf that because it is not 
averred in the indictraent that they intended to falsify the élection returns 
with regard to the congressional vote, or to affect those particular returns, it 
is i» be held bad. It is also insisted that the felonious intent had relation to 
the action of inducing the offlcers to omit the duty of keeping carefully the 
poU-books and tally-shèèts; and, although the records of the votes for con- 
gressman mightpossibly also sufifer along with a number of other persons 
who might be afEected by that omission, yet, because there was not in the 
minds of the conspirators the spécifie intent or design to influence the con- 
gressional élection, they are not to be held liable under this statute. The ob- 
ject, to be attained by thèse acts of cougress is to guard against the danger 
and the opportunity of tampering with the élection returns, as well as against 
direct and intentional frauds upon the vote for meinbers of that body The 
law is violated wlienever the évidences concerning the votes cast for that pur- 
pose are exposed or subjected in the hands of improper persons or unauthor- 

: ized indivitluals to the opportunity for their falsiflcati jn, or to the danger of 
such ehiinges or forgeries as may aflect that élection, whether they actually 
do so Or not, and whether thè purpose Of the pàrty guilty of thus wresting 
them from their proper custody and exposing them to such danger might ac- 
complish this resuit." 

Bearing njpre directly on the stibject of jurisdÎGtion, in the sameopin- 
Jon, ocçurs the following passage, the first part of which is a quotation 
from the opinion in Ex parte WatMns, 3 Pet. 193: 

" ' Animprisbnment underajudgmentcannotbeunlawfiil, unless that judg- 
ment be ah absolute nullity; and it is not a nullity if the court bas gênerai 
jurisdiction Of the subject, although it should be «rroneous. The circuit 
èourt for the District of Columbia is a court of record, having gênerai juris- 
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diction over crimînal cases. An offense cognlzable in any court is cogniza- 
ble in that court. If the offense be punishable by law, that court is compé- 
tent to indict tlie punishment. The judgrnent of such a tribunal bas ail the 
obligation which the judgment of any tribunal can hâve. To détermine 
whether the offense charged in the indictment be legally punishable or not, is 
among the most unquestionable of its powers and duties. The décision of 
this question is the exercise of jurisdiction, whether the judgment be for or 
against the prisoner. The judgment is equally binding in the one case and in 
the otlier, and raust remain in lull force, unless reversed regularly, by a su- 
perior court capable of reversing it.' 

"It may be said that this language is too broad, in asserting that, because 
every court must pass upon its own jurisdiction, that such décision is itself 
tlie exercise of a jurisdiction which belongs to it, and cannot, therefore, be 
qUestioned in any other court. But we do not so understand the meaning of 
the court. It certainly was not intended to say that because a fédéral court 
tries a fédéral prisoner for any ordinary common-law ofEense, as burglary, 
assault and battery, or larceny, with no averment or proof of any ofEense against 
"the United States, or any connection with a statuts of the United States, and 
punishes liiin by imprisonment, that lie cannot be released by habeas corpus, 
because the court which triedhim hadassumed jurisdiction. In ail such cases, 
when the question of jurisdiction is raised, the point to be decided is whether 
the court has jurisdiction of that class of offenses. If the statute has invested 
the court which tried the prisoner with jurisdiction to punish a weli-defliied 
class of offenses, — as forgery of its bonds, or perjury in its courts, — its judg- 
ment as to what acts were necessary uuder thèse statutes to constitute the 
crime is not reviewable on a writ of habeas corpus." 

In the light of this opinion, I think it may be said that any forging 
or unlawful tampçring with the tally-papers or othef returns containing 
évidence in respect to the congressional élection cornes clearly within "a 
class of offenses" of which the fédéral courts and commissioners hâve 
jurisdiction, and the class may be designated as offenses against the féd- 
éral élection laws. 

The fifth paragraph of the answer shows that the accused parties, when 
arraigned before the commissionel', offered to waive examiuation,and to 
enter into the proper recognizance, but the commissioner refused to ac- 
cept the waiver, and proceeded to hear testimony ; and the government 
insists that for the time so employed the commissioner is entitled to no 
compensation. The question whether a commissioner, justice of the 
peaee, judge, or other ofiicer conducting a preliminary examination is 
bound to accept an offer by the accused to waive examination is an im- 
portant one, and, so far as I know, there is no reported décision on the 
Bubject. By the fédéral statute (section 1014 of the Rev. St.) the com- 
missioner's examination must be held "agreeably to the usual mode of 
process against offenders" in the state, and "recognizances of the witnesses 
for their appearance, to testify in the case" are to be taken and returned 
to the clerk of the court. The provisions of the Indiana statutes on the 
subject are in article 6, Rev. St. 1881, §§ 1625-1645. Thèse provis- 
ions ail contemplate a trial or hearing, and some of them are inconsist- 
ent with a waiver of the hearing, though the contrary practice is well 
tnown tobe gênerai. Section 1628 makes it "the duty of such justice 
to docket * * * and to hear the cause, and either acquit, convict, 
v.36F.no.l— 6 
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and punish, or hold to bail the offender." By section 1634, "when fhe 
offense charged is a felony, and the justice upon the hearing is of the 
opinion that the accused should be held to answer such charge, he shall 
be recognized," etc. The provisions of section 1639 hâve already been 
quoted. By section 1642, "whenever any justice shall hold any pris- 
oner to bail or commit him to jail in default of bail, he shall also recog- 
nize, with or without surety, such witnesses as he may deem important, 
to appear and testify before the court." Whether or not a witness is im- 
portant can ordinarily be best determined by hearing his testimony, and 
if it is to be determined whether the witness shall be committed, in de- 
fault of recognizance with the required surety, it may be necessary to 
examine other witnesses, whose testimony might make his unnecessary, 
or 80 unimportant as to render recognizance with surety unnecessary; 
and without a hearing it would be impossible to comply with the provis- 
ions of section 1639. But, aside from the literal terms of the statutes, 
there are considérations of public policy upon which, in the absence of 
express provision to the contrary, it must be held to be in the discrétion 
of the examining officer to suspend the examination or not, upon a waiver 
by the accused, as he shall deem best for the public interest. If an ar- 
rest be made without good ground, an examination will show the fact, 
and save the expense of an inquiry by the grand jury. The arrested 
party, sometimes when not guilty, in order to divert suspicion from oth- 
ers, but more frequently when guilty, and in order to aid the escape of 
oonfederates in the crime, is quite willing by waiving examination to 
suppress présent inquiry; and oftèner still, perhaps, this is done by the 
accused in the hope of suppressing the évidence against himself, or of 
gaining some like advantage from delay. An immédiate development 
of the évidence and testimony is sometimes essential to the ends of jus- 
tice, and it would be strange indeed if the laws are so framed, or the courts 
disposed so to interpret them as to deny the government this important 
power. Its exercise, unless wantonly abused, as'almost any power may 
be abused, can harm no one. Ordinarily, I doubt not, an offer of the 
accused to waive an examination should beaccepted; but if the commis- 
sioner be convinced that the public interest will be better subserved by 
an investigation, and especially if the district attorney request it, he may 
and should proceed to a fuU hearing. The demurrers to the fourth and 
ïifth paragraphs of answer are therefore sustained. 
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(Diiiriet Court, M. B. Alàbama. Noyember S3, 1887.) 

CiiERK op CotTBT — Unitbd States CotJBTS— Supbkvisob op Ei,bctionb — Febs. 
The clerk of the United States district and circuit courts, and chief super- 
visor of élections, should file and indorse each paper that cornes into his pos- 
session offlcially, although pertafaing to the same case or matter, and not 
simply the outside paper orwrapper, and he is entitled to fées for each paper 
flled. He is also entitled as superviser to fées for indexing and entering records 
of élections as required by law. 
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At Law. On demurrer to pétition for fées as court commîssîohér and 
chief supervisor of élections, and upon the merits. 
Geo. H. Patrick, for plaintiff, 
Geo. P. Moore, Asst. U. S. Atty., for the United States. 

Bruce, J, This is a suit brought under the récent act of congress ap- 
proved March 3, 1887. The plaintiff is clerk of the district and circuit 
courts of the United States, and chief supervisor of élections for the Middle 
district of Alabama, and sues for amounts due to him for services rendered 
by him for and on behalf of the United States. He charges that the 
amount sued for was included in accountswhich, as such clerk and chief 
supervisor, respect! vely, he made against the United States, and which 
were verified by oath and duly presented to the district court of the United 
States for this district, for approval; and that such accounts were duly 
approved by the court, and transmitted to the proper accounting ofiBcer 
at Washington, except one account not forwarded; and that the first 
comptroller of the treasury department disallowed a portion of his ac- 
counts so transmitted, as per his statements of différences which were sub- 
mitlèd in thé évidence in the case, and the same reasons apply to the ac- 
count not forwarded. To the pétition the district attorney of the United 
States interposes a demurrer, and says that said accounts hâve been ad- 
justed by the first comptroller of the treasury department; and that the 
reasons that induced the comptroller to disallow said items are sufHcient 
ih laWvtè'sustairi his- action. The questions of law presented by the de- 
murrer hâve been substantially decided in the case of Barber v. U. S., 
35 Fed. Rep. 886, at the présent term, and that décision is foUowed 
herein. 

The principal items in this suit ohjected to by the comptroller are the 
filing of papers from United States marshals, and from commissioners, 
and indexing, filing, and entering records of chief supervisor of élections. 
It wodld be an unsafe précèdent to foUow the suggestion of the comptrol- 
ler that only the outside paper or wrapper should be filed, the entire pack- 
age, or file being made up of separate papers, although appertaining to 
the same case or matter, or that but one of such package of papers should 
be filed. Penalties are prescribed against abstracting or altering papers 
filed in any fédéral court. It would not do for the fact of such filing to 
dépend upon the uncertain memories of the clerk or his deputies, nor for 
the;clerk to abitrarily consider some papers in a pacjjage filed and others 
not filed, and to keep no written record even of this. The embarrassnleuts 
conséquent upon such practice are apparent. The clerk's indorsement 
prima Jade proves the filing, and such indorsement is the usual manner 
of evidencing the filing, and is the proper one. It should be upon every 
paper fifed in his office. For ail papers filed by him , the clerk is entitled 
to the' ooBi'pensation provided by law. It was manifestly the duty of the 
clerk to file ail of the papers referred to in this suit and proved upon the 
trial. • It was equally his duty to mark thèse papers filed in the usual 
manner. ' As he bas actually done the filing charged for, his fées there- 
for are aUowéd. The same may be said of the services performed by 
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plaintiff as chief super vîsor of élections. The work charged for was re- 
quired by law to be doue, and was done, and the charge per folio for re- 
cording is the fee allowed by law. Judgment w;'l therefore be entered 
in favor of the plaintiff for the sum of $682.55, with interest from date, 
together with the costs to be taxed. 

Note. In this case the appeal taken by the United States was argned and 
dismissed in the United States circuit court for the Middle district of Alabama, 
at Montgomery, July 16, 1888. 



United States v. Two Bay Mules, Etc. 

{District Court, W. B. NorOi CaroUna. June Term, 1888.) 

InternaIj Revenue— Violation op Laws-^Foskeittoe. ' 

Rev. 8t. U. S. § 3450, providing that animais and conveyances used in re- 
moving spirituous liquors to évade payment of the tax shall be forfelted to 
the United States, subjects thein to forfeiture when used in such removal; 
though they were se employed by a person who had hired them from the 
owner representin^ that they were to be used for anotherpurpose. 

At Law. Information to enforce forfeiture. 

H. G. Jones, U. S. Atty., and Geo. F. Basm, Asst. U. S. Atty., for 
the United States. 

Gidney & Wéhh^ for claimant. 

DicK, J. From the facts set forth in the "agreed case," ît appears 
that the mules and wagon mentioned in the information were, at the time 
of seizure, in the possession of Nick York, and were then actually em- 
ployed by him in the removal of a package of spirituous liquors in vio- 
lation of law. The statute upon which this information is founded (Rev. 
St. U. S. § 3450) expressly provides that such property so employed 
shall be seized and be forfeited to the United States; and that the pro- 
ceedings to enforce such forfeiture shall be in the nature of a proceeding 
m rmi. It also appears that W. H. York, the owner and claimant of 
the mules and wagon, hired the same to Nick York at the sum of $2.60 
per day, for the pufpose of hauling a load of produce to market; and 
said 'claimant had no knowledge or information that his property so hired 
for a lawful purpose would be employed in removing the package of 
spirits in violation of law; and he insists that his property should not 
be forfeited for a fraud in which he in no respect participa ted. : There 
is no exception in the stiitute under which such défense can be made 
available in the courts, which cannot give relief in contravention of the 
provisions of a positive statute. The principles of law announced in 
Pemk V. Ware, 4 Cranch, 347, are not applicable in this case, as the of- 
fending property, under a contract with the owner, was in the rightful 
possession of J*îick York at the time the offense was comoiitted. . 
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The opportunities, facilities, and inducements for persons to évade the 
internai revenue laws, and the fréquent violations that escaped without 
détection and punishment, induced congress to enact very comprehen- 
Bive, spécifie, and stringent measures for the prévention and punishment 
of frauds in regard to the tax on whisky and tobacco, so extensively 
manufactured and sold. To make this purpose still more effectuai the 
bureau that has charge of the collection of such taxes, is invested with 
the authority to prescribe régulations that may be deemed necessary to 
secure the proper observance and exécution of the law. 

In applying and enforcing such laws, where they impose an absolute 
forfeiture for fraud, the courts adopt a libéral construction, so as to ac- 
complish, as far as possible, the well-considered and necessary measures 
devised and enacted by congress to secure the effectuai collection of the 
public revenue. The expérience of the ofEcers of the internai revenue, 
and the facts that so often appear on trials in the courts, show that it is 
very difficult to prevent frauds in regard to the tax on whisky and to- 
bacco, on account of the various and numerous artifices resorted to by 
wrong-doers, and the extent of the territory in which such offenses can 
be easily committed, often with impunity. As long as taxes are im- 
posed upon thèse articles, so largely manufactured, sold, and used by the 
peuple, the most stringent enforcement of the law is necessary to prevent 
frauds, and suppress crime. In criminal cases the courts may properly 
be influenced by mitigating facts and circumstances, and temper their 
judgments with mercy; but in civil proceedings to enforce forfeitures im- 
posed by positive statutes they cannot, on account of the peculiar hard- 
ship or apparent injustice of the case, exercise a discrétion in the matter 
by mitigating the severe penalties of the law. When property becomes 
liable to forfeiture under the positive provisions of a statute, owners who 
hâve in no way participated in the frauds which caused the forfeiture, 
must seek redress from the wrong-doers who unlawfully used the prop- 
erty with which they were intrusted; or they eau apply to the officers 
of the government invested with the authority to remit forfeitures. In 
this proceeding in rem the mules and wagon are considered as the offénd- 
"ers, and are liable to forfeiture without any regard whatsoever to the Per- 
sonal misconduct or responsibility of the owner. The principles of law 
upon this subject are clearly and fully announced in Dtstillery v. U. S., 
96 U. S. 395, and cases cited. Let a decree of condemnation be drawn 
in cpnformity with this opinion. 
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The Nith. 

Thompson et al. v. The Nith, 

{Diairid Court, D. Oregon, August 30, 1888.) 

1. Shippino — Cakriagb 01" Goops— Bills of Ladino — Explanatioiî. 

The term "rusty " in a bill of lading is a statement of fact, and not an article 
of the agreement, and is therefore open to explanation or contradiction. 

2. SaMB— StOWAGE— SAIiT OTEB IBON. 

Sait should never be stowed overiron, where there is any chance thatwater 
may corne through from above onto the sait. 

8. Same— Cakgo akound Mainmabt. 

Cargo, and particularly sait, stowed around the mainmast, ought to be dun- 
naged away from the mast, so that if any water cornes through the mast-coat 
it will not corne in contact therewith, 

4. Same— Non-Dblivekt— Mbasurb op Damages. 

The measnre of damages for the non-delivery of goods is their value at the 
port of destination, with interest on that amount from the time the delivery 
ought to hâve been made. 

6. Same— Bill of Làding— Burden of Proof. 

The bark Nith received a lot of Swedish iron in bars and bundles at Liver- 
pool for carriage to Portland, and upon its discharge hère the iron was found 
to be badl^ damaged, and corroded with rust from sait water. The master 
signed a biU of lading for the iron in "good order and condition," with the 
qualification, "Bars and bundles rusty;" and it appearing that Swedish iron, 
at Liverpool, was generally more or less covered with a light atmospheric 
rust, which did not affect its commercial value, and that the usage was to in- 
sert "rusty" in bills of lading tberefor from Liverpool to this port, heJd, the 
burden of proof is on the carrier to show that the iron was otherwise afEected 
than by atmospheric rust at the time of its receipt by the vessel. 

6. Same- Périls of thb Sea — Diligence to Repair Injuby. 

Admitting that the breaking of the mast-coat during a storm, in which the 
decks are flooded, whereby a stream of water goes down the mast into the 
hold, is a péril of the sea, the exercise of proper skill and diligence would lead 
to the discovery of the rust, and secure the repair of the same in a less period 
than 13 or 18 faours. 

(Syllabua by the Court.) 

Edward N. Deady and Horace B. Nicholas, for libelants. 
0. E. S. Wood, for claimant. 

Deady, J. The libelants, Edward J. De Hart and William Honey- 
man, doing business as partners under the firm name and style of 
Thompson, De Hart & Co., bring this suit against the British bark Nith 
on a contract of affreightment to recover damages in the sum of $3,700. 17 
for a violation thereof. 

It is alleged in the libel that in February, 1887, the libelants shipped 
on the bark, then lying at the port of Liverpool, England, and bound on 
a voyage to the port of Portland, about 24 tons of Swedish iron, and 52 
anvils, weighing about 7,017 pounds, in good order and condition, and 
worth at this port $3,700.17, upon a contract with the master thereof 
that, in considération of certain freight then paid by the libelants, he 
would deliver said iron and anvils to them at this port in like order and 
condition, loss and damage from the périls of the sea only excepted; that 
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said iron and an vils were not so delivered, but by the misconduct of the 
master and his servants the same "became wetted and damaged to such 
an extent as to be a total loss to the libelants," whereby they are dam- 
aged in the said sum of $3,700.17, for which they pray a decree, with 
costs, and the arrest and sale of the vessel to satisfy the same. 

On the arrest of the bark, the master, John Adair, filed a daim of own- 
ership on behalf of Bramwell and Gardiner, and the same was delivered 
to him on the stipulation of John A. Brown and Thomas Hislop in the 
sum of 88 ,000. 

In his answer, the master admits the receipt of the iron and anvils on 
January 20, 1887, at Liverpool, and the contract to carry and deliver 
the. same at this port, and allèges generally that said articles were prop- 
erly stowed and cared for during the voyage. 

As to the iron, he also allèges (1) that it was damaged by rust when 
received on the Nith, and that the bill of lading waa given therefor ac- 
cordingly; and (2) that the damage was caused during the voyage by a 
péril of the sea, to-wit, the carrying away of the mainmast coat on April 
20, 1887, "by reason of the heavy roUing and straining of the bark" in 
a severe storm, whereby "some water was unavoidably precipitated into 
the hold." As to the anvils, he admita they were "apparently in good 
condition," but allèges they were so encased as not to be open to inspec- 
tion; that they were stowed in the hold around the mainmast, and that 
probably "some of the water that entered the hold" when "the seam of 
the mainmast coat was carried away fell upon or reached said anvils," 
and caused the rust, if any; which is a péril of the sea. He also allèges 
that the anvils are only slightly rusty, and that such rust is "the inévi- 
table resuit" of the "straining of the bark on the voyage," and "the large 
quantities of water shipped during" the same. 

The iron, which is in bundles and bars, when it reached this port was 
very badly damaged with rust. It is in the condition known to the trade 
as "froze;" that is, stuck or run together. No use can be made of it un- 
less it is rerolled. The anvils are more or less rusty on the face, and 
cannot be used unless the rust is ground off. Neither is in a merchant- 
able condition, and the carrier is liable for their value at this port, un- 
less they were in the same condition when received, or the injury oc- 
curred during the voyage by a péril of the sea, to which the négligence 
or misconduct of the owner or his servants did not contribute. 

The bill of lading acknowledges that the anvils were "shipped in good 
order and condition," to be delivered at this port in like order and con- 
dition. But the faces of the anvils were covered with can vas. The ad- 
mission as to their condition is qualified by this circumstance, and, if 
the fact was otherwise, the carrier may show it. The words "in good 
order and condition," in a bill of lading, are, like the admission of any 
other fact in an ordinary receipt for money, open to explanation or con- 
tradiction. They do not constitute an agreement, though contained 
in one. The Pacific, Deady, 21. The admission establishes the fact, 
prima fade, that the anvils were in good order when shipped, and the 
burden of proof is on the claimant to show the contrary, The bill of lad- 
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ing for the iron, consisting of 700 bars and 777 bundles of Swedish rolled 
îron, weighing 24 tons and 908 pounds, admits in the printed formula 
that it was also "shipped in good order and condition," which admission 
is qualified by the addition inwriting of thèse words, "Bars and bundles 
rasty." 

The Nith is an iron vessel, built at Glasgow in 1860, and was once 
known as the "City of Shanghai." Her length is 212.5 feet, beam 32.8 
feet, and depth 21.5 feet. Her registered tonnage is 990 tons, while she 
will carry 1 ,400 tons. She is divided into three compartments. The 
between-decks in the middle compartment is not floored over. Her cargo 
on this occasion consisled of 1,052 tons of "factory filled" sait in 50 and 
100-pound sacks, 100 tons of coke, 2,540 boxes of tin, some crystals of 
soda, and the iron and anvils in question. She left Liverpool on Feb- 
ruary 7, 1887, and the voyage occupied 182 days to Astoria, and 191 to 
Portiand. She drew 20 feet aft and 19.8 forward. 

The défenses are inconsistent and hypothetical: The iron was dam- 
aged when it was shipped; but if it occurred on the voyage it was caused 
by a péril of the sea; which péril was also the cause of the injury to the 
anvils, if they were injured. 

The disputed questions in the case are: (1) What was the condition 
of the iron when it was shipped? (2) was it rusted on the voyage, and, 
if so, from what cause? and (3) what caused the anvils to rust on the 
voyage? 

And, first, the words in the bill of lading, "Bars and bundles rusty,"^ 
like the words, "in good order and condition," are a mère statement of 
fact that is open to explanation or contradiction. 

The évidence shows that this iron was brought by the steamer Sliepner 
from Gothenberg, Sweden, to Liverpool, and that such iron, owing, I 
suppose, to the humidity of the climate, is always more or less, and 
generally more than less, covered with a slight atmospheric rust; and 
that it is the usage in signing bills of lading at Liverpool for such iron. 
destined to this port to insert therein the word "rusty." A bundle of 
five bars taken from a shipment of 620 bundles and bars of Swedish 
rolled iron, lately brought from Liverpool to this. port in the vessel Ros- 
crana, was produced in court. It is somewhat affected or colored by this. 
thin atmospheric rust, but yet good, merchantable iron. The bill of 
lading given by the carrier is also produced, which first admits the iron 
is shipped in good order and condition, and then, referring to the whole 
shipment, the words, in writing, are added, "Ail more or less rusty." 

Ùnder the circumstances, the bill of lading must be taken and con- 
strued as meaning nothing more than that the iron was more or less cov- 
ered with the atmospheric rust common to Swedish iron in that port, 
which did not, however, affect its commercial value. Nor does it seem 
reasonàble or probable that a master would sign a clean bill of lading 
for iron in the condition which this now is, or even a much better con- 
dition, only qualified by the addition of the mild and uncertain term 
"rusty." The most natural thing in the world would bave been to write,. 
"very rusty;" "badly rusted," 
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So far, then, as the case stands on the bill of lading, the proof îs thax 
the iron, when shipped, was in the usual condition of Swedish iron at 
Liverpool; that is, more or less covered or colored with atmospherio 
rust, which did not diminish its commercial value. The burden of show- 
ing that it was otherwise rusted or thereby badly damaged, as alleged 
by the claimant, now rests on him. 

On this point both parties bave taken testiraony. The claimant bas 
introduced the déposition of the master of the Nith, taken hère, and 
those of the ship-keeper, freight clerk, and wharfinger of the Nith, and 
the two stevedores and their foreman, who loaded the vessel, taken at 
Liverpool. They ail state substantially that the iron, when taken aboard, 
was badly rusted and corroded, as if it had been wet with sea-water. 
The master adds that it lay on the quay of the Nith Some days before it 
was shipped, because he refused to receive it on account of its condition, 
when Word came from the shipper — but how or by whom he does not 
say — that the iron was bought for Portland, and must go forward " rusty 
or no rusty;" and that "they said" that the iron got rusty coming across 
from Sweden, the steamer having sprung a leak; so he " took the iron 
and gave them a rusty receipt;" and added, "I was quite willing to take 
it, as long as I protected myself." 

The ship-keeper only saw a part of the iron, having kept tally for the 
freight clerk on the quay, where it was delivered, while the latter was ' 
at dinner. 

The two stevedores, father and son, and their foreman, tell a story 
about the stowage of the iron that is so flatly contrary to the admitted 
facts of the case, that they are either mistaken about the vessel they 
loaded, or intentionally false in a very material matter concerning the 
same. The stevedores say directly, and the foreman in eifect, that the 
iron was first stowed under the direction of the son on the fioor in the 
wings at the main hatch, who, in doing so, said the iron was so badly 
rusty that there would be no harm in putting it there, and stowing sait 
immediately on top of it; but the father interfered, saying, "This will not 
do, for when the iron reaches its destination the owner will claim that 
the sait caused the rust;" whereupon the iron was moved to the after-hold, 
and stowed on the floor on either side of the mainmast, and three tiers 
of crates of earthenware stowed on it. And now, to prevent the sait 
that was afterwards stowed in front of the iron — not on top of it — from 
coming in contact with it, a bulk-head was made of boards and matting 
against the ends of the crates; and as the crates extended forward over the 
iron, — in the language of the witness, "overlapped it," — there was a foot 
of space between the iron and the sait. The witnesses do not say, in so 
many words, that there was no sait stowed above the iron, but such is the 
necessary conclusion from what they do say as to how it was stowed, 
and why it was so stowed. 

Now, the fact is that there were at least eight or ten tiers of 50 and 
100-pound sacks of sait stowed over the iron and immediately on top of 
the crates; and therefore, if this statement is a falsehood, it is a lie with 
A circumstance. But it goes too far. And whether the witnesses are 
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mistaken în the vessel, or havé told a falsehood about the stowage of 
the iron, to give an air of verity to their statenients concerning the con- 
dition of the same, their testimony is entitled to but little, if any, weight. 

Considering the relation of the master to the controversy, and the cou- 
tradictory, reckless, and absurd statements in his testimony generally, he 
is not entitled to much crédit on this point. This leaves the proof of 
the clairaant to rest mainly on the testimony of the freight clerk, wharf- 
inger, and ship-keeper,^-all persons with an évident bias and sympathy 
for the vessel in whose employ they appear to hâve been at the loading 
of the cargo. Add to this the statement of the mate that the iron was 
on board the vessel when he joined it, and the surface was rusty, but he 
could not see it underneath, this implies, probably, that the iron was 
not then covered with the crates; but the witness does not say so, nor 
does he say that the iron was anything more than merely "rusty," which 
is admitted. 

Against this testimony the libelants produce the dépositions, taken in 
Liverpool, of the master, stevedore, and porter, the shipping clerk, and 
warehouseman, and the delivery foreman of the agents at Liverpool of 
the shippers of the iron at Gothenberg. They say they hâve had many 
years' expérience in handling Swedish iron, and that this lot passed 
through their hands in their several capacities on the way from the steam- 
ship Sliepner to the Nith, and that it was in good condition for Swedish 
iron; that it was not corroded or scaled, but more or less covered with 
atmospheric rust, which would rub off with the hand. Both the deliv- 
ery foreman and the freight clerk say they never heard that the master 
made any objection to receiving the iron; and the latter says he bas 
shipped thousands of tons of Swedish iron in the same condition, and 
nothing was said about it. 

The libelants also produce the déposition, taken at Liverpool, of Emil 
Bruhn, the chief officer of the steam-ship Sliepner, when the iron was 
brought from Gothenberg. He says he forwarded the iron to the Nith, 
and that when it left the Sliepner it was in good condition; that it was 
not damaged in the slightest, and, if there was any rust on it, it was at- 
mospheric; and that he had been engaged nine years in handling Swed- 
ish iron. 

On this state of the proof the only reasonable conclusion is that tne 
iron was in good condition when it was received on the Nith, as stated 
in the bill of lading, barring the atmospheric rust, which did not afifect 
its commerical value. Although the burden of proof is on the claimant 
to show that the iron was damaged, y et the decided weight of the évi- 
dence, considering both the number and credibility of the witnesses, is 
to the contrary. 

The claim that the anvils were not in good condition when received on 
the Nith is not made out in proof. In fact, there is no évidence worth 
considering in support of it; and the finding must be, as stated in the 
bni of lading, that they were iH "good condition." 

The next question is, what caused the iron and anvils to rust on the 
voy^e, and is the carrier liable for the injury caused thereby? 
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The évidence introduced on the question includes a protest made by 
the master of the Nith, the first and second mate, and the carpenter, at 
the British vice-consulate in this city, on September 17, 1887, and a re- 
port of the port-warden of this district, appointed under the act of June 
3, 1859, of a survey of the vessel and cargo, made by him at the request 
of the consignées of the former on September 20, 1887. The protest 
was introduced by the claimant, subject to the objection of the libelants, 
and the report was introduced by the latter without objection. 

The protest is an ex parte statement, not required or authorized by any 
statute that I am aware of. It is made by the agents of, and in the in- 
terest of, the owners; and on gênerai principles it is not compétent évi- 
dence for them, though it may be used against them. It purports to be 
written by a third person, and not one of the "appearers." It is said to 
be made from the log, but the book is not produced. 1 Greenl. Èv. § 
496; 1 Whart. Ev. § 648. See, also, 2 Conk. Adm. 338. However, on 
their examination, the master, mate, and carpenter each swore that the 
protest was correct, and it will be considered as a part of their testimony. 

The report is made, pursuant to a statute, by a public ofEcer acting 
under oath. The survej' was made at the request of the consignées of 
the vessel, and the statute required the warden to keep a record of it, 
open to the inspection of persons interested in the sanie, and to furnish 
a certified copy thereof, under bis "hand and seal," to any person requir- 
ing it. In my judgment this record, or a copy thereof, is 'prima fade 
évidence of the pertinent facts contained therein, for or against the par- 
ties of this suit. 1 Whart. Ev. §§ 640-643. 

The paper introduced is under the hand and seal of the warden, and 
purports to be a triplicate original. It is neither the record, which the 
statute requires to be kept in a "book," nor a copy thereof. But the 
warden, who was called as a witness by the libelant, testified that it was 
in fact the report of his survey, and it was so accepted by the parties. 

There is no conflict in the testimony as to the place and manner of 
stowing the iron and anvils. The bundles and bars are from eight to 
fourteen feet long. They were stowed "grating fashion" on the floor of 
the vessel, properly dunnaged, on either side of the mainmast. The 
anvils were stowed around the mast on either side of the kelson. On 
top of thèse were placed three tiers of earthenware crates, and over ail 
eight or ten tiers of the ^It in sacks. Between the mast and this cargo 
there was a mat and an inch board. 

On taking out the cargo it was found that sea-water had gone down 
the mast in such quantity as to wash out or drain away several sacks of 
sait, leaving a hole around the mast and next to the deck two feet wide 
on either side. Going down, the damp and wet from this inflow spread 
out through the straw in the crates 12 feet on each side of the mast, and 
as far aft, but less forward; but the floor was dry. The straw in many 
of the crates, when discharged, was still wet or moist, and in some it 
was soaked and rotten. It also appears that in a blow off Cape Horn 
the vessel shipped considérable water, and that during the nightof April 
20, 1887, a rent was made by some means in the mast-coat, down which 
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the sea-water poured when the decks were flooded for a number of hours. 

Undoubtedly this was the way the sait around the mast was filled with 
water and sluiced out into thecrates below, where the brine thus formed 
gradually found its way along and through the straw and ware in the 
crates downward and outward to the iron and anvils, where it was ar- 
rested by its afBnity for the métal and converted into dry rust. 

The protest, evidently written up in high colors for effect on shore, is 
filled with florid accounts of almost continuai high winds and rough seas, 
from the river La Platato the Pacific océan, during a period of six weeks, 
in which the vessel is represented as straining and laboring as if on the 
verge of shipwreck. The casualties, however, are not material, except 
the breaking of themast-coat, which the claimant attributes to the strain- 
ing of the vessel in the heavy seas and high winds. But this is absurd. 
An iron vessel does not strain or work as a wooden one may. If it did, 
the rivets which hold the plates together would soon be eut off and the 
vessel go to pièces or to the bottom. Neither did the roUing and labor- 
ing of the vessel cause the iron niainmast to spring or work so as to tear 
the coat. The mast is wedged tight in the timbers where it passes 
through between the decks, and bas four inches play where it passes 
through the main deck. If the coat was broken by the working of the 
mast, it would most naturally be torn from its fastening on the mast or 
the deck, but the évidence is that it was not so torn, but the seam which 
runs up from the deck to the mast, and on the after side of the latter, 
was ripped, so that a hand could be thrust in the opening. How it 
took place does not appear, but it probably was caused by the water car- 
rying something that got adrift against it, or it may be the direct resuit 
of a blow from a volume of water thrown on the deck by the shipping 
of a sea. However, this latter supposition is not very probable, unless 
the coat was rottfin, to which effect there is some évidence. But, how- 
ever this is, it may be admitted that the ripping of the coat, whatever 
caused it, was a péril of the sea, withia the exception of the bill of lad- 
ing. And then the question arises, did the misconduct or négligence of 
the carrier contribute to the injury resulting therefrorn to the cargo; or, 
in other words, would the exercise of proper skill and diligence in the 
stowage of the cargo or the repair of the coat bave prevented this injury, 
notwithstanding the accident? , 

From the évidence it appears that the break in the mast-coat occurred 
some time in the night. The mate says it was repaired next morning. 
The carpenter says: 

"It was my place to go around in the tnorning and evening, and Sound the 
ship. The tnast-coat is near the pumps, and that is where I noticed it when 
I sounded the ship in the morning. The seam was between flve and six inches 
on the aft part of the mast, and the hole was in the seam." 

He adds that it was ail right when he sounded the ship in the even- 
ing; and in the morning he discovered the break, and repaired it imme- 
diately by tacking a pièce of lead over it. 

During this period it appears that the deck was flooded with water» 
which may hâve been running down this hole for at least 12 hours. 



THE NITH. 9S 

This, in my judgment, was négligence. According to the évidence of 
the claimant, the breaking of the mast-coat may be expected under such 
circumstances; and particularly if the material is rotten or decayed, as 
this probably was. Under the circumstances, it should hâve been dis- 
covered before it was. But in the protest, which is signed and sworn 
to by thèse witnesses, and which they now swear is correct, it is stated: 
VAt 4 p. M. (April 20th) discovered seam of mainmast coat gone, caused 
by the heavy roUing and straining; a large quantity of water must hâve gona 
down into the hold." 

And the master who made this protest, and thereby declared, what ig 
apparent, that "a large quantity of water must hâve gone down into the 
hold" in this way, in his answer to the libel, as well as his déposition, 
gingerly admits that " some water was precipitated into the hold " by this 
means, but "is almost certain " that it did not reach the iron. The pro- 
test also States that on April 12th "sounded pumps, and found eight 
inches of water in the forward hold, and six and one-half in main hold;" 
while the carpenter in his déposition says: "We had no occasion to 
pump her, [the Nith.] She made no water. An inch or an inch and a 
half is what we hâve taken out of her." 

But even admitting that the water going into the hold through this 
rent in the mast-coat is a péril of the sea that could not by ordinary skill 
and diligence hâve been prevented or remedied sooner than it was, still, 
in my judgment, the carrier is liable to the libelant for the injury thereby 
done to the iron, because it was improperly stowed. There are some 
things that one person of common sensé and ordinary intelligence can 
understand and hâve an opinion about as well as another, be he ever so 
expert; and, in my judgment, one of them is that sait and iron, unless 
it may be pig, should not be stowed contiguous to one another, and par- 
ticularly that the former should not be stowed over thelatter, when there 
is any chance for water or drainage to corne through or from the sait to 
the iron. 

In Stevens oh Stowage, an English work (1869) of admitted authority, 
it is said, (page 478, § 849:) 

"Sait, from its moisture, should be divided by bnlkheads from other goods; 
even crates should not corne in contact, for the straw will rot, and breakage 
ensue. * * * The evaporation from sait, which settles against the under 
parts of the decks, will, when it falls, prove very injurions to some descrip- 
tions of perishable goods below, — iron and machinery especially." 

But it is said that this was dry sait; and so, I suppose, is the sait of 
commerce generally. But, however dry it may be when shipped, it will 
absorb the moisture around it; and if any water falls on it from above, 
it will drain out below in the form of brine, and corrode and destroy 
whatever iron it cornes in contact with. 

Of course, the master says it was properly stowed. The mate avoidtf 
giving an opinion on the question, and says the iron was in the ship be- 
fore the sait was offered, and the master had to take it. But the steve- 
dores, who know more about the matter than the mate, speak of this 
sait as a part of the cargo while yet the iron was unstowed. And the 



.94 FEDERAL EEPORTER. 

mate is mistaken as tô the law. A carrier is not bouiid' to take goods 
which are likely to injure goods already received for carriage. 2 Pars. 
Cont. 174. 

But it is not likely that the master had anything to do with receiving 
or stowing the cargo. The owners put the Nith up for Portland, and the 
freight clerk received the freight as it came on the quay, and gave re- 
ceipts for it, which were afterwards extended into formai bills of lading, 
and signed by the master as the agent of the owuers; and in the mean 
time the cargo was stowed by the stevedores, who were especially em- 
ployed by the owners for th^t purpose. 

On the trial, the claimant produced six witnesses who testified as ex- 
perts that the stowage was good. Three of them are British ship-mas- 
ters temporarily in this port. One of them, the master of the Roscrana, 
undertook to emphasize his testimony on this point by saying that on 
his voyage outfrom Liverpool he had brought a cargo of sait and iron, 
in which the latter was stowed in the hold under the sait. But on being 
presented with his own bill of lading for 520 bundles and bars of Swed- 
ish iron, noted, "Stowed in 'tween-decks," he was taken back, and tried 
to get out of the dilemma by saying there was some pig iron stowed in 
the hold. 

On the other hand, the libeîants produced iive witnesses who testified 
as experts that this iron was badly stowed, and that sait should never 
be stowed over iron, except pig, unless a tight deck or bulkhead is put 
between them, which will carry the drainage, if any, to the sides of the 
vessel. Thèse witnesses are ail persons of good standing in this com- 
munity. They are not sea-tramps, hère to-day and gone to-mprrow, but 
men of substance and permanence, who are responsible for what they 
say. They are ail seamen now living ashore. Four bave served as mas- 
ters for many years, and the other, who rose to the rank of first officer, 
is now engaged in the hardware business. 

Their testimony, under the circumstances, far outweighs that of the 
claimants on this question. But, as I hâve said, it needs no expert tes- 
timony to show that this stowage was bad. The fact is apparent to any 
person of common sensé and ordinary intelligence. 

But the error of this stowage can be demonstrated on another ground, 
beyond cavil. Admitting, for the présent, that the sait might hâve been 
safely stowed over this iron, as it was, still it should not hâve been 
stowed so near the mast. One of the most candid and considerate of 
the claimant's seafaring witnesses, G. C. Planch, admitted that in this 
particular the stowage was bad, and that the dunnage between the sait 
and the mast ought to bave been at least four or five inches, instead of 
one or two; and in my judgment he might well hâve said one or two 
feet, and included the crates and iron as well as the sait. Had this been 
the case, the water that went down the rent in the mast-coat would hâve 
run ofif to the bottom of the vessel without touching the cargo. The 
fact that the mast-coat is liable to break in such weather as may be'ex- 
pected off the Horn in the passage to the west during the winter, is a 
circumstance which proper skill and diligence in stowing cargo will take 
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into considération, and provide against. This was certainly not done 
in this case, when at least four or five feet of sait was stowed over crates 
and iron, within an inch or so of the mast. And so, when the péril 
came, and the water went down the mast in a stream of some inches in 
quantity, it necessarily came in contact with the sait, which carried it 
downward and outward, on either hand, in the form of pickle, to the 
straw in the crates, which naturally conducted it still further in the 
same direction, until, as I hâve said, it was arrested by its affinity for 
the iron, and converted into rust. 

And this gives occasion to notice the argument or suggestions of some 
of the claimant's expert witnesses, that the présence of the sait added 
nothing to the péril, as the sea-water that went down the rent was suffi- 
cient to hâve rusted the iron any way. But the différence between the 
corrosive power of simple sea-water, which contains only four ounces of 
sait to the gallon, and water drained through a bank of sait, and contain- 
ing probably 33 per centum of the same, is something material. Be- 
sides, if the sait had not been there, the water would not hâve been di- 
verted from a direct Une, and at most would only hâve wetted the ends 
of the iron, and the injury would hâve been comparatively small. But, 
in my judgment, it was bad stowage to place either of the articles so 
near the mast, wliere they were liable to become wet, or even moist, 
from the passage of water down the same. 

If the sait, crates, iron, and anvils had been dunnaged away from the 
mast one or two feet, the water that went through the rip in the mast- 
coat would hâve passed down to the bottom of the vessel without touch- 
ing either of them; and the cargo would hâve reached its destination, so 
far as this péril is concerned, in good condition. 

Admitting that the cargo was properly stowed in every other respect, 
it was faulty in this. It was the duty of the carrier to guard against 
this péril of the sea by leaving a sufficient space between the cargo and 
the mast to allow any leakage at this point to pass directly down the 
latter, without coming in contact with the former, into the bottom of the 
vessel, and within the suction of the pumps. 

In Tlie ReesidCy 2 Sum. 571, Mr. Justice Story says: 

"Dangers of the seas, whetber nnderstood in its most litnited sensé, as 
importing only a loss by the natural accidents peculiar to that élément, ci 
whether understood in its more extended sensé, as including inévitable acci- 
dents upon that élément, must still, in either case, be clearly understood to 
include such losses as are of an extraordinary nature, or arise from some 
irrésistible force or some overwhelming power, which cannot be guarded 
against by the ordinary exertions of human skill and prudence." 

In Richards v. Hansen, 1 Fed. Eep. 61, Mr. Justice Clifford, after 
citing this passage from the opinion in The Reedde, supra, says: 

"Hence it is that if the loss occurs by a péril of the sea that might bave 
been avoided by the exercise of any reasonable skill or diligence at the time 
when it occurred, it is not deemed to be, in the sensé of the phrase, such a 
loss by the périls of the sea as will exempt the carrier from liability." 
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In this case there was a manifest failure to exercise such slcill ana 
diligence (1) in discovering and repairing the rent in the mast-coat, as- 
suming that it was broken in the night, and not discovered or repaired, 
as stated in the protest, until 4 p, m. the next day ; (2) in stowing the sait 
over the iron and anvils, as was done; and (3) in stowing the iron, crates, 
and sait, and particularly the latter, around the mast, without leaving 
sufficient space for any waLer that might come through the mast-coat to 
pass down without coming in contact with the cargo. 

The only remaining question is that of damages. The measure of 
damages in this class of cases, where there has been a failure to deliver, 
is the current value of the goods at the port of destination, with interest 
on the same. Some of the authorities say that the allowance of interest 
should dépend on circumstances. But I do not see why it should 
be disallowed in any case where the shipper is entitled to damages for 
non-delivery. From the date of such non-delivery the owner, by the 
fault of the carrier, is deprived of the use of the money or capital in- 
vested in the goods, and should hâve redress by being allowed légal in- 
terest thereon. The tendency of the modem authorities is to allow in- 
terest in ail cases, and surely this is one in which it ought to be aUowed, 
if in any. 

The libelants are wholesalers and jobbers in iron, and sell to retailers 
and consumers in this market. The current price at this port, in their 
trade, of the iron and anvils, at the time deîivery ought to hâve been 
made, is the measure of their damages; and that is the sum olaimed iu 
the libel,— $3,700.17. The Gold Hwnter, Blatchf. & H. 308; 3 Suth. 
Dam. 217; Railway Go. v. Jurey, 111 U. S. 596, 4 Sup. Ct. Kep. 566; 
Fland. Mar. Law, 158, note 4; Waikinson v. Laughimi, 8 Johns. 164; 
Bracket v. McNair, 14 Johns. 170; Sturgess v. BisseU, 46 N. Y. 464; Carv. 
Carr. by Sea, § 727; 2 Sedg. Dam. 355. 

One year and ten days hâve elapsed since the arrivai of the Nith in 
this port, and, allowing ten days for the deîivery of the goods, the libel- 
ants are entitled to the légal rate of interest, 8 per centum, on the amoUnt 
of the damages for one year, — $296.01. 

A decree will be entered that the libelants recover the sum of $3,996.18, 
together with their costs and disbursements; and, nnless the same is paid 
withiri 10 days from the date of the decree, exécution may issue to ool- 
lect the amount from the stipulators. 
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"WooLDBiDGE V. MISSISSIPPI Valley Bank et cH. 
{Circuit Court, S. D. Mississippi. January Term, 1888.) 

AtTACHMBNT— PbIOBITT— MOKTGAGE— DeED ABSOIiTJTE. 

H. was owner in fee of a tract of land which he conveyed to W. for the sum 
of $800 in cash, paid at the time. The conveyance was absolute on its face, 
and was duly acknowledged and recorded. Snbsequently H. repaid to W. part 
of the money received, and procured W. to convey the land to K., by deed 
absolute on its face, K. paying to W or to H., who paid it to W., the balance 
of the money with interest received from W This deed was duly acknowl- 
edged and recorded. H. joined in the deed from W. to E;; convey ing ail the 
timbèr eut orto be eut on the land. "W. alsoin herdeed <sp«feyed ail the tim- 
ber eut or to be eut on the land to K. H., at the time thie fleed was executed, 
with theamguntsopaidtohimby K., wasindebted to K., or the bank of which 
he was cashier, in the sum of $4,550.26, for which he gave his two notes. Two 
days after the deed was executed K. addressed a letter to H. in which he prom- 
ised, upon the payment of thèse two notes, to convey the land to any one 
whom H. might designate. Subsequently the bank and K. became insoivent, 
and the land was levied upon by G., a creditor of K. and the bank, upon which 
judgment was rendered. B., another creditor of K. and the bank, sued out 
an attachment, and earnished H. as debtor of K. and the bank. The creditor 
had no knowledge or the letter or defeasance of K. to H. Held, that G.'b at- 
tachment flxed a lien upon the land for the amount f his judgment prier to 
any indebtedness from H. to K., liable to the garnisbment of B. against K. or 
the bank. 
{Syllabus by the Court) 

In Equity. On motion to set aside decree. 
L. Magruder, for défendant Bowlés. 
M. MarshaU, for défendant Gilbert. 

HiLL, J. Tire questions now for décision arîse npon the motion of 
Mrs. L. H. Bowles to set aside a decree theretofore rendered in this 
cause, upon the pétition of James H. Hays, exhibits and agreed state 
of facts, and to hâve the proceeds of the sale of the land described in 
said pétition paid over to Mrs. Bowles. The question is, was the decree 
Bought to be set aside right or wrong? If wrong, it ought to be set aside; 
but if right, it should stand, and the fund arising from the sale should be 
paid over to Mrs. Bowles. From the exhibits and agreed state of facts, 
the following is made to appear: 

Hays was the owner of the land in fee, and procured from Mrs. Mary 
Walsh the sum of 0800, and, either in payment for the money or as secu- 
rity for its repayment, executed to her a deed in fee, absolute on its face, 
conveying to her the land described in the pétition, which deed was duly 
acknowledged and recorded. Some time after this was done, Hays re- 
paid to Mrs. Walsh a portion of the money received from her, and pro- 
cured her to exécute to G. M. Klein, as cashier of the Mississippi Valley 
Bank, a deed absolute on its face to this tract of land. Klein paid to 
Mrs. Walsh the balance of the money, with interest so paid by her to 
Hays. Haj's at the time owed the bank other debts which, with the 
sum so paid to Mrs. Walsh, amounted to the sum of $4,550.26, and for 
which he executed his two notes. Two days after the exécution of the 
deed, Klein addressed Hays a letter, as follows: 
v.36F.no.2— 7 
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"ViCKSBTTKG, Miss., April 25, 1879. 
"James T. Hays, Viokshurg, Miss. — ^Dbab Sm: I hereby agrée to make to 
any one whom you may designate a deed to the property, purcliased by me 
from Mrs. Mary Ann Walsh, upon the payment to me of your two notes of 
twenty-one hundred and eighty-flve dollars 81-100 ($2,185.31) and twenty- 
three hundred and sixty-four 95-100, ($2,364.95,) in accordance of the terms 
of Said notes. I f urther agrée to ref und to you the interest at the sanie rate as 
charged you upon any crédit that may be made on said notes, and to crédit 
you with ail money collecled from the steamer Vicksburg claim in my hand. 
"•Tours, respectfuUy, Geo. M. Klein, Cashier." 

Gilbert, a créditer of the bank or of J. A. & G. M. Klein, who coni- 
posed the bank aÉprivate bankers, sued eut his attachment against them, 
and çàtised the saffé to be levied upon the interest of défendants in the land 
so beforè conveyed to George M. Klein, cashier, and has obtained judg- 
ment thereon in the circuit court of Warren county. Mrs, L. H. Bowles, 
another creditor of the Kléins, or of the bank, sued out her attachment 
in ihesame court against said Kleins, and caused Hays to be summoned 
as a garnisheei to answer what sum he was indebted to said Kleins, who 
answered that he owed them or the bank the sum of $1 ,000 on said 
notes. Hays filed his pétition in this cause against said Kleins and the 
receiver, alleging that the deed to Klein of the land, though absolute on 
its face, was in fact only a mortgage to secure the payment of said notes, 
and exhibited with his pétition, as part thereof, the letter written by Klein 
to him on the 25th April, 1879. Hays, in his pétition, alleged that he 
had been summoned as a garnishee in the suit above stated, and praya 
that the said deed be declared a mortgage, and that upon the payment 
of the said sum of $1,000 the title to said land be vested in him. By 
consent of ail parties, including Mrs. Bowles, the case was submitted to 
the court upon the pétition, exhibits, and agreed state of facts, for such 
decree as the court might deem to be the rights and equities of the re- 
spective parties. The court, upon examination and considération of the 
questions involved, found that, as between the bank or the Kleins and 
Hays, the deed conveyed the légal title to the lands to said George M. Klein 
as cashier' of the bank, with the obligation of Klein to convey the title to 
Hays or any other person designated by him upon payment of said notes; 
that the légal title to the lands being in said Klein, absolute on its face, 
as it àppeared on the records, without any notice of any defeasance or 
other equity to Gilbert, or other creditors, the land was subject to the at- ~ 
tachment of Qilbertj which fixed a lien upon it for the payment of the 
judgment afterwàrds recovered in said suit, so far as it related to the title 
of said Klein in said land, and which would pass to the purchaser under 
a sale^to be made for the satisfaction of the judgment rehdered thereon; 
but tha,t Hays, upon the payment of the balance due Klein, would be 
entided to a conveyance of the land, which, if paid by Hays, would go 
to Gilbert; i As the land had not been sold, it was agreed that it should 
be sold, and that, if it sold for more than enough to pay the balance due 
to Klein, the balance should be paid to Hays. It was further held 
that, as the attachment of Gilbert was served before the garnishment of 
Mrs. Bowles, she could take nothing.by her garnishment until Gilbert's 
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^uâgmerlt was'pâid. WélàiidVas sôîd, but did liot bring enôugh to pa'y 
Gilbert's jlïdgtnent, ëo that neithêi* Hays, nOr any one claiœing through 
him, has àny interest în the proceeds of the sale. 

To sustaiii the motion iti this case, it is insisted with great earnestness 
that the possession of Hays, in continuing to eut and rèmove the timber 
on said land, and by the temporary sheda or camps in which his em- 
ployés staid while so employed, was notice to the world that the deed 
was in fact a mortgage, and of his title as a mortgagor, and that Ellein's 
interest as a rportgagee was not subject to Gilbert's attaehment, but couîd 
only be reached by garnishmerit or bill in equity; that as Gilbert did not 
pursue either remedy, and as Mrs. Bowles did pursue the remèdy by 
garnishment, she is entitled to the proceeds of the sale of the land. But 
Hays having joined in the deed conveying the timber on the land eut, 
and to be eut by him, his possession was entirely consistent with Klein's 
title under his deed, and left Gilbert with no notice, actual or construc- 
tive, of Hay 's equity in the land, or that he was indebted to Klein or the 
bank in any sum whatever, so that Gilbert had a right to suppose that 
Klein was the légal owner of the land, without any equity or claim against 
his title, and hence his right to pursue his remedy by attaehment. The 
questions raised bave been ably presented by counsel in favor of the mo- 
tion, but I am unable to find any error in the decree sought to be set 
aside. Therefore, the motion will be overruled, and an order entered 
that the proceeds of the sale be paid over to Gilbert. 



Norton v. Taxing District ov Brownsville. 
{Oireuit Court, W. D. Tennessee. June, 1888.) 

1. Municipal Corpokàtions — Bonds — Authoeitt to Issub — Statutbs— Bb- 

PBAii BY Constitution. 

An act autborizing a municipality to issue bonds upon a majority vote of 
the qualifled electors is abrogated by the new constitution of Tennessee of 
1870, taking eSect before the élection is held and the bonds are issued, and 
requiring a three-fourths vote to pledge the crédit of the municipality, al- 
though at the élection the new requirement as to the vote be complied with 
. in fact. So held by the former circuit judge, the district judge dubitante. 

2. Starb Decisis— Practice in Fedbhal Circuit Courts. 

If municipal bonds be declared invalid by the judgment of one of the judges 
holding the circuit court, and the case be pending on writ of error in the su- 
prême court, in a subséquent suit involving the same bonds, tried by one of 
. the other judges holding the court, the former judgment should be followed, 
notwithstanding any différence of opinion as to the validity of the bonds, 
until the suprême court has passed upon the questions involved by the con- 
troversy. 

At Law. On motion for new trial. 

Suit upon coupons of bonds in aid of a railroadi corporation, îssuéd 
by the défendant in pursuance of an act of the législature of February 
8, 1870, c. 65, upon an élection held June 13, 1870, under an ordi- 
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nance of the municipality passed May 12, 1870, the bonds recitîng that 
they were issued in conformity with that act; the vote for the bonds be- 
ing unanimous. The date of the bonds was July 1, 1870. But on the 
5th day of May, 1870, the new constitution of Tennessee took effect, be- 
fore the new élection was ordered or held, and before the bonds were 
issued; and by that instrument it was declared that "the crédit of no 
county, city, or town shall be given or loaned to or in aid of any per- 
soQ, Company, association, or corporation, except upon an élection to be 
flrst held by the qualified'voters of such county, city, or town, and the 
assent of three-fourths of the votes cast at said élection." Const. Tenn. 
1870, art. 2, § 29. The late Circuit Judge Baxteb, in a suit betweeu 
thèse same parties upon other coupons of the same bonds, declared the 
bonds invalid, and directed judgment for the défendant, upon theground 
that the new constitution abrogates the old actof the législature entirely, 
and that there was no législative authority whatever for the bonds. Be- 
fore the new constitution only a majority of the votes cast was required 
to authorize bonds to be issued. The court directed a verdict and judg- 
ment for the défendant, 

Orafi <fc Cooper, for plaintifF. 

Smith & CoUier and Bond & Rutledge, for défendant. 

Hammond, J., (after stating the facts as above.) This case, by agree- 
ment, was heard with another for convenience, and upon the agreed 
statement of facts filed in the record. The motion for a new trial involves 
only the same questions raised at the trial, and proceeds upon the ground 
that the court erred in dirécting a verdict for the défendant upon the 
law of the case. I do not deem it necessary to consider the merits of 
the controversy involvedin the case at any length, for the reason that, 
following a former décision of this court in a suit involving the same 
bonds, or the coupons upon them, it seems to me that the same judg- 
ment must resuit hère. And as that case is pending in the suprême 
court, to which this may be likewise taken and heard along with it, 
there seems to be no good cause for any further expression of opinion in 
this court upon thèse questions. But at the request of counsel on both 
sides it is proper to state that there was in that case no written opinion 
by the late Circuit Judge Baxxer, who heard it sitting alone. He con- 
sulted me, however, about the questions presented, and died, pending 
the motion for a new trial there made, after having reached a détermina- 
tion to direct a verdict for the défendant, and requestihg me to hâve 
that order entered, as he passed through to the Hot Springs, where bis 
death took place before bis return to Memphis. The duty of dirécting 
a verdict before another jury and of signing the bill of exceptions was 
devolved on me, and in this way I became familiar with the disposition 
of that case, and fully informed as to his opinion concerning it. It is 
that opinion I am endeavoring to foUow and enforce in this case, ûot- 
withstanding any judgment of my own which might be reached by an 
independent considération of the questions argued on this trial. Man- 
ifestly this is, the, wisest course, and that which proper judicial treatmicut 
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requîres, under the circumstances, particularly as the self-same issues of 
bonds are involved in ail the cases, and that which he decided is yet 
pending in the appellate tribunal. Diverse judgments should be avoided, 
if possible, under such circumstances, always. 

But it iscontended that this case présents a somewhat différent state 
of facts, and demanda a différent judgment, and that it would be proper 
for the court as now constituted to proceed independently of that précè- 
dent to another judgment, if this case requires it. The only additional 
facts were considered by him, as I know; and while, technically, per- 
haps, there is that différence suggested, it was about those very facts that 
there was some divergence of opinion, or a tendency to that, between us 
upon the law of the case as then presented; and it was only because of 
the needlessness of thèse very facts that he concluded that it was not 
■worth while to reopen the case. It will be remembered that, as tried 
before him, there was, owing to the absence of counsel, a verdict for thé 
plaintiff in that case, with an agreement of counsel that the case was to 
be argued on motion for a new trial, and, if he came to the conclusion 
that Hie bonds were invalid, he was to direct a verdict for the défendant, 
which he did, but died before the entries could be made. The plaintiff's 
counsel then desired a new trial, to présent thèse additional facts in the 
record; and, knowing that the circuit judge had considered them upon 
the argument as immaterial and irrelevant, I did not feel authorized to 
grant a new trial because of thèse facts; particularly as the plaintiff 
might hâve presented them originally if he had deemed them material, 
and thereby invoked a ruling upon that point. So, hère, I follow the 
ruling of the circuit judge in that case, and direct a verdict in this as 
he would bave done if it were tried before him. 

Perhaps I should explain that thèse additional facts are that the élec- 
tion upon which the bonds were issued was, in point of fact, a compliance 
with the new constitution of the state, and that the proposition to issue 
the bonds received the majority required by that instrument, and not 
the less majority only which had been required by the authorization act 
of the législature. Now, before the circuit judge, he was asked to imply 
that fact, and he did; or, at least, he concluded that it was wholly im- 
material, since it was his opinion that the new constitution had the effect 
to abrogate the original authorization act in toto, so that the city of Browns- 
ville no longer had any authority to issue thèse bonds, and that it would 
require a new act of the législature conferring the authority in conformity 
to and upon compliance with the new conditions established by the con- 
stitution of 1870. He thought, therefore, that the fact of the élection 
having resulted in a majority sufficiently large under the new constitution 
would not avail the plaintiff in the least. I suggested to hira that the act- 
ual fact did not appear by that record, and should not, possibly, be implied 
upon the face of the bonds, from the bare fact that the élection had been 
heid subsequently to the adoption of the new constitution, as it was con- 
tended by plaintiff should be implied ; that it was a fact that might be either 
way, and that the implications might be evenly balanced, whether the 
Buthorities proceeded on the authority of the original act to issue bonds 
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upon a mère majority of the votes cast at the élection, or upon the Iheory 
of the new constitution not to issue them unless there was a majority of 
three-fourths, as required by that instrument; that, possibly, the law 
should be held to be that the new constitution only modified the act of 
authority to issue the bonds, and supplemented that législative grant of 
power with a new condition, which, if complied with, would make the 
issue of bonds as valid as if the original act had so required, or as if any 
dew act had incorporated that new condition; and further that I was in- 
clined to that opinion. Green. v. Dyersburg, 2 Flip. 477; Norton v. Toim 
of Dyersburg, 127 U. S. 163, 8 Sup. Ct. Rep. 1111. Norton v. SMby 
Comty, 118 U, S. 425, 6 Sup. Ct. Rep. 1121. The circuit judge took 
a différent view, and asked me to set aside the verdict for the plaintiff, 
and to direct one for the défendant, which, owing to delays of counsel, 
was: not done till after his death; and, knowing my inclination as above 
stated, the plaintiff's counsel sought on motion for a new trial before me to 
obtain a différent resuit by reopening the case, and upon another trial prov- 
ing the fact, now proved in this case, that there was in fact a three-fourths 
majority. But I thought that justice required that the parties éhould 
be held to their agreement before the circuit judge, and that, he being 
dead, it was more particularly important that the défendant should hâve 
the judgment he had rendered in the case, as the parties had made it be- 
fore hini. And, for the same reason, I hâve disregarded hère any inclina- 
tion of my own, and do not take the trouble to détermine how far that 
inclination would lead towards a différent view from that of the late cir- 
cuit judge, it being my judgment that the bonds should stand as heleft 
them, so far as this court is concerned, his judgment on the first case to 
be taken as the précèdent for thèse cases. No injustice is done, as the 
parties by writ of error may invoke the judgment of the suprême court, 
and thereby settle the law of the case for each and ail the bonds alike. 
But the parties hâve the right, no doubt, that this court shall déclare 
the basis of this ruling. Motion overruled. 



Harper v. Norfolk & W. R. Co. 
(OircuU Court. W. D. Virginia. November 5, 1887.) 

ACTIOW FOE WECNGI'UIi DeATH — JtTEISDICTIOW— PeDEKAI. CoxIRTS. 

Gode Va. 1878, c. 145, requires an administrator, when suing for damages 
ioT causing the death of his intestate, to bring the action in his own name, 
the amount recovered to go to the widow and children, if any; otherwise to be 
aasets of the estate. Held that, where the administrator and défendant are 
citizeng of différent states, the action may be broaght in the fédéral courts, 
though the deceased was a citizen of the same state with détendant, where 
his Widow and children still réside. 

Same— Paeties. 

In such action the real beneâciaries ueed not be named in the déclaration. 
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8. SamB— NEaLIGENCB— PliEADUTG. 

A déclaration alleging that the défendant did not use its trains, provide 
servants, etc., so as to avoid extraordinary risk to its employés, is not too gên- 
erai, where it is also alleged that by reason of the careless and négligent use 
of its cars, angines, etc., and by failure to employ a sufflcient number of serv- 
ants, the extraordinary risk was not avoided.i 

At Law. Trespass on the case for causing the death of plaintiffs in- 
testate. On plea in abatement and demurrer. 
Damd Trigg, for plaintifif. 
Fulkerson & Page, for défendant. 

Paul, J. This is an action of trespass, brought by Isaac Harpér, ad- 
ministrator of Anderson Harper, deceased, to recover damages of the de- 
fendant for causing the death of the plaintiffs intestate. The action is 
brought under the provisions of chapter 145, Code Va. 1878, which au- 
thorizes the administrator of the décèdent to bring an action of this char- 
acter; the statute requiring the action by the administrator, and in his 
name, and proyides that the amount recovered of the défendant shall be 
for the benefit of the widow and children of the deceased, where there 
are such; if none, the recoverj' is assets in the handsof the administrator, 
to be disposed of according to law. The déclaration allèges that the plain- 
tifï is a citizen of the state of Tennessee, and the défendant is à rési- 
dent of the state of Virginia. The défendant files a plea to the jurisdic- 
tion of this court, on theground "that the said Anderson Harper, beforè 
and at his death, was a citizen of the state of Virginia, and that thé 
said Anderson Harper left a widow and children surviving hinl, |ând that 
the said widow and children of the said Anderson Harper were, at the 
time of his death, and still are, citizens of the state of Virginia." Tp 
this plea the plaintiff files a demurrer. 

It is conceded that the plaintifif, the administrator of Anderson Harper, 
is a citizen of the state of Tennessee, and that the défendant is a résident 
of the state of Virginia; but the défendant contends that Isaac Harper, 
the administrator of Anderson Harper, is merely a nominal party to the 
record; that the widow and children of Anderson Harper are the real 
parties in înterest in this action; that the administrator is a mère instru- 
ment or conduit through whom the rights of the real plaintiffs are as- 
serted. To sustain this position, counsel for the défendant rely chiefly 
on Browne v. Strode, 5 Cranch, 303; and on McNuU v. Bland, 2 How. 9. 
Browne V. Strode was an action in the name of the justices of the peace 
of a county in Virginia, on an executor's bond given to the justices, in 
accordance with the then statute, for the faithful performance of his du- 
ties, as an executor's bond is now given to thecommonwealth. The ac- 
tion was for the benefit of an alien. McNutt v. JBland was an action in 
the name of the govemor of Mississippi, on a sheriiPs bond, given to the 
governor of Mississipfïi for the protection of any party who might be ag- 

' Concerûing the snffloienoy of the averments in the pleadings, in actions for négli- 
gent injuries, see Railroad Co. v. Lee, (Tex.) 7 S. W. Rep. 857, and note ; Railroad Ce. 
V. MitcheU, (Ky.) 8 iS. W. Rep. 706; Railroad Co. v. Jones, (Ala.) 3 South. Rep. 902; 
Railway Co. v. Riohardson, (Ga.) 7 S. B. Rep. 119. 
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grieved by the conduct of the slieriff, and the action was for the benefit 
of a citizen of New York. The principle decided in thèse two cases is 
that a public officer, to whom an officiai bond is made payable, and 
whose name must be employed by the plaintiff in a controversybetween 
citizens of différent states, or an alien and a citizen, cannot beconsidered 
a party litigant. McNutt v. Bland, supra. Can it be said in the case at 
bar that the plaintiff, the administrator of Andersen Harper, is not a 
party litigant? He is in no sensé a public officer. He is the actor in 
the controversy . The law compels him to be such. By statute the légal 
right to bring this action is vested in him. No other party can bring it, 
nor in any way be a party plaintiff to it. In Bmmafee v. Williams, 3 
How. 574-577, the court says: 

"Where t\e citizenship of the parties gives jurisdiction, and the légal right 
to sue is in the plaintiff, the court will not Inquire into the résidence of those 
who may hâve an équitable Interest in the claitn. A person having the légal 
right niay sue at law in fédéral courts, without référence, to the citizenship of 
those who may hâve the équitable interest." 

But apart from the légal right conferred by statute on the administra- 
tor to bring this action, is he in nowise a party in interest? Is he not 
liable, as the administrator, for the costs of this action, in the event of 
. his failure to recover, and for attorney's fées to those he bas employed 
to bring this suit? In the event of the death of the widow and children, 
the amount recovered would be assets in his hands, as administrator, for 
disposai accordirig to law. If he succeeds in this action, and collects the 
money of the défendant, and fails to pay the same to the parties entitled 
thereto, clearlj' he will be liable on his officiai bond therefor. The dis- 
tinction between the class of cases relied on by the défendant, such as 
Brovme v. Strode and McNutt v. Bland, svpra, and the case at bar, 
is very clearly drawn in Cocd Co. v. Blatchford, 11 Wall. 172. It is 
scarcely necessary for the court to refer to the cases of Chappedelaine v. 
Dechenaux, 4 Cranch, 306, Childress v. Eniory, 8 Wheat. 642; Osborn v. 
Bank, 9 Wheat. 738; Rice v. Houston, 13 Wall. 66, 67. In ail of thèse 
cases it is clearly decided that "the jurisdiction dépends, not on the rel- 
ative situation of the parties concerned in interest, but on the relative 
situation of the parties named in the record." In Coal Co, v. Blatchford, 
Il Wall. 172, the court says: 

"If the légal représentatives are personally qualifled by their citizenship to 
bring suits in the courts of tlie United States, the jurisdiction is not defeated 
by the fact that the parties whom they represent may be disqualifled." 

The court is of opinion that the plaintiff, by virtue of his citizenship, 
bas a right to resort to the jurisdiction of this court. This right is con- 
ferred by the constitution and laws of the United States. That he is not 
deprived of it by the Virginia statute, vesting in him, aiid in him alone, 
the légal right to bring this action. The demurrer to the plea must be 
sustained. 

The défendant files a demurrer to the déclaration, on the grounds — 
Mrst. That the real beneficiaries in this action are not named in the déc- 
laration. It was decided in Railroad Go. v. Wightman's Adm'r, 29 Grat. 
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431, ihat thîs îs not necessary. Second. That the allégation in the déc- 
laration that the défendant did not use its trains, provide servants, etc., 
so as to avoid extraordinaryrisk to its employés, is too gênerai; that the 
means by which it failed to avoid extraordinary risk should be set eut 
in détail. In the same count in which the allégation is made it is stated 
that by reason of the careless and négligent use of its cars, engines, etc., 
and by a failure to employ a suflScient number of servants, etc., the ex- 
traordinary risk was not avoided by the défendant. The demurrer to 
the déclaration must be overruied. 



GeIS V. KiMBER.' 
[Circuit Court, E, B. Pennsyhania. May 21, 1888.) 

1. Patents fok Ihventions— Construction op Claim— Bbewino— Woht-Mak- 
iNG Stock. 

Lètters.pàtent No. 249,332, granted November 8, 1881, to Francis J. Geis "for 
a new and improved mixture or grist for brewlng purposes, " describing "i 
mixture or grist for brewing malt liquors, composed of malt and cereals or 
grain, having tlie cellulose or integuments and germ or heart removed; the 
cereals and grain constituting from about 25 to 50 per centum, by weight, of 
Baid mixture," — must be construed as and for "a composition of matter,* "a 
wort-making stock," prepared by compounding a dry mixture of grain fre» 
from hulls, etc., and of malt, in tke proportion stated. 

8. Samh— Construction et Patent-Opficb. 

Where it is évident from the record in the patent-offlce that a certain con- 
struction of a patent was there contemplated, and that it would not othérwiee 
hâve been granted, no objection can be made to the same construction of it 
by the court on the ground that such construction is narrow, and will render 
the patent practically useless. 

8. Same — Inprinsbmbnt. 

The above patent is not infringed by the sale of a manufactured material 
substantially the same as one of the ingrédients in the above composition, 
•with a recommendation to brewers to use it in the mash-tub with the other 
ingrédients of the above composition. 

In Equity. Suit for infringement of patent. 

George E. Buckley and EdvAn M. Hunt, for complainant. 

Tlie sale of an ingrédient to persons who intend to use it in the combina- 
tion claimed in the patent, and advertised and sold for that purpose, is an in- 
fringement oh the patent. Bowker v. Down, 14 O. G. ; Wallace v. Holmes, 

9 Blatehf. 65; CooUdge v. McCone, 2 Sawy. 571 ; 8axe v. Hammond, 1 Holmes, 
456; Terrell y.Sparth, 8 0. G. 986; Renwiok v.Fond, 5 Pish. Pat. Cas. 569; 
Kichardson v. Noyés, 10 0. G. 507. 

Rowland Cox and Samuel B. Huey, for défendant. 

The patent is invalîd, becausa the mixture or grist described and clnime<l is 
a mère aggreg;ition of known things. The grain remains grain, and the malt 
remains malt; each performing its own distinctive act and funetion. It is 
the same as mixing beans of différent colors, or pebbles or stones of différent 
appearance. This is made plain by tlie fact that neither the complainant nor 

'Eeported by C. Berkeley Taylor, Esq., of the Philadelphia bar. 
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défendant hâve sold the patented " mixture." The malt of commerce 13 bought 
in one place, and the hominy, rice, or other cereal in. another place, and the 
brewer ùàes thém by putting them in his mash-tub, and boiling and mashing 
them. ' ïliis is the extent of the alleged infriugement. The rule as to aggre- 
gations is thus stated by the suprême court: "In a patentable combination of 
old éléments, ail the constituents must so enter into it as that each qualifies 
every other. To draw an illustration from another branch of the law, they 
must be joint tenants of the domain of invention, seized each of every part, 
per my etper tout, and not mère tenants in common, with separate interests 
and estâtes. It must form either a nevir machine of a distinct character and 
function, or produce a resuit due to the joint and co-operating action of ail 
the éléments, and which is not the mère adding together of separate contri- 
butions." Pickering v.MoCullouffh, 104 U. S. 318; Reckendorfer v.Faber, 
92 U". S. 357; Glue Co. v. Upton, 97 U. S. 3; King v. Gallun, 109 U. S. 99, 
3 Sup, a. Eep. 85. 

Butler, J. The suit is for infringement of letters patent No. 249,- 
332, issued to Francis J. Geis, "for a new and improved mixture or 
grist for brewing purposes," dated November 8, 1881. The patent con- 
tains a sihgleclaim, which reads as follows: 

"An^ixture or grist for brewing malt liquors, compoaed of malt and cereals 
oir grain, having the cellulose or integument and germ or heart'removed; and 
thé cereals or grain constituting from about twenty-five to fifty per centum, 
t>7 weight, of the said mixture or grist, substantially as herein specified." 

To détermine the scope of this daim it is necessary to understand and 
cônsider the' «îrcumstances under which the patent was granted. The 
original application presented in Deçember, 1880, was for "new and 
usefnl impjcovements in the process of brewing malt liquors." The al- 
leged invention and its advantages were described, substantially, in most 
'respects, aa âfe!,set forth in the spécifications accompanying the patent. 
The ciaim sought to be secured read as follows: 

"The process of manufacturing malt liquors consisting in substituting for 
'fi-blii twenty-flve to flfty per centum of the weight of the malt usually em- 
^Ibyed A cbrresporiding weight of cereals or grain having the cellulose or in- 
tegument and gërm or heart removed, but containlng gluten and albumln- 
oids, substantially as and for the purpose specified." 

After considération bjr the examiner, the application was rejected. 
Making slight amehdment, the applicant renewed it. It was again con- 
fiidered, aiid' rejected, in the following words: 

' "Thé use 6f cereals deprived of huU, kernel, arid ail liitrogenoiis and urifer- 
inented lùatters, in conjunction with ma.It to form béer, is shown in the En- 
gli^h patents to Johnson, 2,082, of 1871, and Newton, 2,360, of 1882; and the 
use of cbrîi 'deprived of huU and kernel, for the same purpose, pointed out in 
the United States patent to Hartshorn, March 5, 1879, No. 220,022, and that 
to Furbush, already cited. " 

' After furtKer amendment, the application was again renewed, and 
■W^s àgaih rejected, in the following terms: 

"It is oià, in, the processes of manufacturing malt liquors to substitute for 
niait, iÇL yarying proportions a corresponding weight of corn. See, for in- 
stance, Ènglish patent 94, of 1557, (mashing,) and Distillation, Brewing, 
and Mailing, San Francisco, 1867, p. 30. The purpose of Hartshorn's in- 
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vention îs to improve thîs old process by first removing from sucli grain tho 
integument and germ. This seems to be the whole gist of applicant's inven- 
tion, and, such being the case, it is deemed to be f ully anticipated. " 

Further amending, theapplicant again renewed and pressed his claim. 
It was again rejected, in the following terms: 

"This application bas been reconsidered and amended. ïhe références of 
record show that it is old in the process of manufacturing malt liquor to sub- 
stitute, in varying proportions, cereals for the malt usually eroployed. It is 
also shown to be old to use for the same purpose cereals having the * cellulose, 
heart, and germs ' removed. Instead of treating cereals tljus prepared in the 
way preferred by Hartshorn, applicant merely adopts the older method fol- 
lowed in treating ordinary grain. To test the grain as prepared by Harts- 
horn in the old way, is not seen to require the exercise of invention. In other 
words, applicant has neither discovered that grain can be substituted for a. 
portion of the malt in the ordinary brewing process, nor that such grain, with 
hulls and heart removed, will better answer as such substitute. The appli- 
cant is again and flnally rejected." 

Thèse several décisions of the examiner were, we believe, clearly right; 
not only for the reasons stated by him, but for others as well, deducible 
from the proofs in this case. A brief review of the state of the art will 
show this, and afford additional aid in construing the claim. Cereals 
— ^rice, wheat, and corn — had been used in combination with malt in 
manufacturing malt liquors for many years. Thèse grains oontain qual- 
ifies adapted to such use, and, being cheaper than malt, had longbeen 
thus used. The hulls and germs contain objectionable matter, which 
render it important to exclude them. This was universally understood 
by the trade, "Commercial" rice is virtually, if not absolutely, free of 
them; wheat and corn meal are measurably so. The subjec't of using 
thèse grains, and the importance of removing the hulls and gernis,:are 
referred to in various publications, and also in numerous letters patent^ 
introduced into the case. The préparation of corn known as "hominy" 
contains less of thèse objectionable parts, probably, than any other prép- 
aration of that grain. It is not absolutely free; necessarily a small 
part remains, even with the greatest care in préparation. Notwith'stand- 
ing some référence is made to hominy in this connection, in pne or two 
publications, the importance of adopting it instead of com-meal seems . 
very generally to bave been overlooked. There is évidence of itsuse, 
however, at St. Louis, as early as 1876. The complainant, (a practical 
and experienced brewer,) believing "hominy" to be the cleanest, and 
therefore the best, préparation of corn for brewing purposes, commençed : 
its use shortly before his application for a patent. He had discovpred 
nothing new in the art of manufacturing malt liquors. He admita, this 
virtually in the following stafement, taken from his application: • 

"I am aware that a grist composed of malt and grain in its natural state is 
not new, and I ara also aware that it has been proposed to remove from corn 
the hulls and germs before applyirig it to this purpose." 

This statement, however, falls far short of the entire truth relatingto 
the subject, as we bave seen. He doubUess believed himself the flrst to 
discover the especial adaptability of "hominy" to brewing purposes. 
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Others, however, knew as well as he that " hominy " is simply corn with 
Ihe hulls and germs removed, and, knowing this, would necessarily as 
well understand its adaptability lo this purpose. But he was mistaken, 
even in the belief that he was the first to suggest and apply this prépara- 
tion. As we hâve seen, it was previously suggested by others, and pre- 
viously applied at St. Louis. He was using it in certain proportions to 
the malt, as stated in his spécifications; but this also was unimpor- 
tant — First, because of the indefiniteness in the statement; and, secondly, 
because no invention was necessary to détermine the proper proportions. 
The complainant ascertained them by experiment; he could do it in no 
other way. Any brewer could and would do it in the same way, and as 
readily. Besides, the proportions dépend upon the quality of the malt, 
of the grain, and of the liquor desired. While the supposed discoverj' 
went no further, as the proofs show, than seeing and utilizing the spécial 
applicabUity of "hominy" to brewing purposes, the applicant claimed 
the use freed from hulls and germs. 

The conclusions of the examiner, we repeat, were clearly right. After 
the final rejection by this officer the complainant appealed to the board 
of examiners in chief. They agreed with the examiner in rejecting the 
claim. They, however, made the important discovery that the appli- 
cant (an expert in the art to which his supposed invention relates) did 
not know what he had invented; that it was something quite différent 
from what he supposed; not a "process for brewing malt liquors," as he 
claimed, but a "composition of matter." After thus classifying it, they 
say: 

"New, the applicant has conceived the idea of preparing a suitable wort- 
making stock, which will keep any length of time, and which may be sent to 
any distance, by compounding a dry mixture of unrnaltable grain, decorti- 
cated and freed from the heart or germ, and of malt, in sueh proportions that 
the starch of the eue and the diastase of the other will be relatively just suffl- 
cient; (25 to 50 per cent, of the unmalted grain;) and he shoald therefore 
claim a mixture for purposes which should be named, consisting of malted 
and unmalted dry grain, describing the kind and naming the propojtions. " 

It is difficult to find any justification for this conclusion. It is not 
difiicult, however, to understand the reasons which led to it. The for- 
mation of a mixture of corn (partiaUy, if not whoUy, cleansed) and 
niait, in the mash-tub or otherwise, in the act or process of manufactur- 
ing liquor, was old, and therefore the applicant's claim for a "process of 
nianulacturing" could not be allowed. Thèse terms (prûcess of manu- 
facturing) embrace ail the acts or steps involved in the manufacture, in- 
chiding, of course, that of preparing or mixing the ingrédients. The 
complainant so understood them; for, although he contemplated from 
the beginning (and subsequently bound himself to) the préparation of 
his mixture "before brewing," (another step, simply, in the process,) he 
called his invention a "process of manufacturing." The formation, how- 
ever, of the mixture in a drj' state — not in the act or process of manu- 
facturing liquor — as an article of merchandise suited to keèping and to 
transportation, was supposed to be a new article of commerce; and, be- 
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lieving this to be what the complainant had actually inventée!, he was 
advised to alter his claim and spécifications, and take a patent for it. 
The applicant adopted the advice, altered his spécifications and claim. 
and took letters accordingly. 

While it may be difficult to see the patentable invention in thus put- 
ting logether in a dry condition the ingrédients in common use for brew- 
iug purposes, instead of mixing them in the mash-tiib, as was formerly 
practiced in the process of manufacturing malt liquors, we need not 
concern ourselves with this question. In view of the facts stated, the 
claim must be construed as for a "composition of matter," a "wort-mak- 
ing stock," prepared by compounding a mixture of grain, free from 
hulls and germs, and of malt," in the proportions stated. Thus con- 
strued, nothing done in the act or process of manufacturing liquor will 
infringe the claim. The préparation of a "wort-making stock," com- 
posed of the ingrédients in the proportions claimed, alone, will constitute 
such infringement. If it be said this is a narrow construction, and that 
it will render the patent virtually useless, a sufficient answer may be 
found in the fact that the patent-office contemplated this construction, 
and would not otherwise bave granted the letters. A broader construc- 
tion, such as the complainant now seeks, would give him precisely tvhat 
the office refused. 

Has the respondent infringed? He sells an article called "Cerealine," 
prepared in the manner described in the évidence. We need not trouble 
ourselves with the question whether this préparation is similar to "hom- 
iny," or other cereaJs cleaned of hulls and germs. Granted that it is, 
the respondent may sell it to whom he will. Hominy, rice, corn, and 
wheat flour are among the most common articles of merchandise, and 
are principally consumed as food. The complaint urged against the 
respondent, however, is that he sold this préparation to brewers, accom- 
panied by a recommendation of its use for brewing purposes. He did 
so recommend it. He issued circulars calling attention to it as the "best 
known material combined with malt, for manufacturing pale pure béer," 
superior to "malt meal," etc., and suggesting that it be used "in the 
mash-tub with malt," in the "proportions of twenty-ôve to thirty-three 
per et. of the mash." If he had recommended its use in the préparation 
of a "dry wort-making stock" for malt liquors, as an article of merchan- 
dise, the sale and recommendation would bave rendered him responsible 
for the use subsequently made if his advice had been followed. He, 
however, did not so recommend. His language, just quoted, would 
seem to leave no doubt of this. It was to be mixed with the malt in 
the mash-tub, in the act or process of manufacturing. As the proofs 
show, practical brewers would so understand the recommendation. It 
is difficult to see how it could be understood otherwise. A decree may 
be prepared dismissing the bill, with costs. 
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Celluïxjjd Manuf'g Co. d àl. «. Fbedebick Cbanb Chemical Co. . 

(Circuit Court, D. New Jersey. June 26, 1888.) 

1. Patents por Inventions — Patbntability — Application of Pbinciple — 
Pyboxylinb. 

The spécifications of letters patent granted to Jolin H. Stevens, December 
19, 1883, f6r inaiprovements in thé manufacture of pyroxyline by the use of 
new solventSi recite that "my new group of active liquid solvents or convert- 
ing agents comprises oil of speltrmint, nitrate of methyl, " etc., naming S3 sub- 
stances, and that thèse menstrua may be used in connection with each other, 
or with camphor or alcohol, or singfy by themselves. Held, on demurrer to 
a bill filed to restrain an infringement, tbattbe patent didnot cover a natural 
prinçiple, but an application pf aprinciple, andwas valid, and that itwasnot 
void for wiant of ingenuity or invention in discovering it. 

3. SamE— MxTLTIFAEiÔDSNESS. 

8uch patent is not void for multifariousness becanse it bas adapted many 
substances or instrumentalitiea for eâecting its object. 

In Equity. On demurrer to plaintiffs' bill. 

Bill filed by the Celluloïd Manufacturing Company and the Celluloïd 
Varnish Company agaiust the Frederick Crâne Chemical Company to re- 
strain the infringement ofa patent, and to recover damages and profits. 
Défendant demurred to plaintiffs' bill. 

Betts, Atterifury, Hyde <k Betts, for complainants. 

Whiteheady Gallagher & Richards and A. v. Briesen, for défendant. 

Argued before Beadley, justice, and Nixon, J. 

Beadley, Justice. This is a bill in equity to restrain the infringe- 
ment of a patent, and to recoVer damages and profits. The patent sued 
on was granted to John H. Stevens, assignor of the complainant, (the 
Celluloïd Manufacturing Company,) on the 19th day of December, 1882, 
and purported to be for certain new and useful improvements in the man- 
ufacture of pyroxyline, or nitro-cellulose. The principal improvement 
consists in the employment of certain substances as solvents or convert- 
irig agents of pyroxyline or nitro-cellulose, in manufacturing compounds 
of that substance. The principal solvent heretofore used bas been cam- 
phor, or a solution of camphor in alcohol. The patentée, in the spéci- 
fication, says: 

"Êeretofore the besfc compounds of pyroxyline, as well as. the preferred 
Bôlyfents, hâve had camplior as ah ingrédient; and it was the object o£ iny 
expériments to find new menstrua •whioh are in tliemselVes sueh active solv- 
ents of pyroxyline as to render tlie use of camphor unnécessary, and I hâve 
sacceeded in this respect to the extent hereinafttr set forth. My new group 
of active liquid solvents orconverting agents comprises oil of spearmint, ni- 
trate of methyl, butyric ether, valeric ether, benzoic ether," etc.; naming 22 
différent substances. 

The spécification then proceedsto give directions'as to the quantity of ■ 
thèse ingrédients to be used, and the manner of using them, stating, 
among other things, that they may be used in connection with each 
other, or with camphor or alcohol, or singly by themselves. The claim 
of the patent is in thèse words: 
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"What I elaim herein as new and désire to secure by lettérs patent is: As 
an improVement in tlie art of mauufacturing cotopounds of pyroxyline or ni- 
tro-ceUulose, theuse of the hereinbefore speciflédnew groiup of active ^iquid 
BolventfS or converting agents, substantially as described." 

The patent being set forth in the bill by way of profert, the défendant 
démurred, and for cause of demurrer stated that the alleged invention in 
the patent set forth and claimed is not a patentable invention for which 
letters patent could lawfuUy issue. It is argued, among other things, 
that the thing patented is neither an art, machine, manufacturé, or com- 
position of matter, but dnly a principle of nature, namely, the quaiity 
or pôwer which certain substances hâve of dissolving pyroxyline; that 
the patentée professes to hâve discovered this power in thèse substances, 
and olaims the exclusive right to use it, which is contrary to the well- 
settled rule that a principle cannot be patented; that the claim is quite 
as objectional as that of Prôf. Morse to thé exclusive use of electro-mag- 
mêtism for making or printing intelligible characters at a distance, which 
was rejected by thé suprême court of the United States. To this it may 
be answered that natural principles and forces (so far as they are used) 
may form constituent éléments of a process of manufacture which isolearlj' 
patentable. Morse discovered a certain method ot process by which he 
*could utilîzJB the force ôf electro-magnetism in transmitting intelligible 
signs to a distance. Of this process he was entitled to a monopoly , even 
though the particular instrumentalities might be varied; but he was not 
entitled to a monopoly of the force itself applied by other processes es- 
sentiâily différent from his. The application' of this rule was illustrated 
in Nôilsôn's patent for the use of the hot blast in smelting. The effect 
of a hot blast in smelting iroQ ore is due to a principle of nature; but 
the mode of employing it by heating it in a réceptacle between the-blow- 
ing apparatus and the furnace was held to be patentable. Neilson v. 
iîar/brd; Webst. Pat. Cas. 275, 371, 8 Mees. & W. 806. The uçe of a 
new mâterial in a process bas been held patentable when a betteror 
cheàper resuit is produced, as pit coal instead of charcoal in smelting 
iron,' (Dttdte/'B Patent, Webst. Pat. Cas. 14;) and anthracite instead of 
pit coali (.Orane v. Priœ, ïd. 375, 5 Scott, N. R. 838, 4 Man. & G. 586; 
Curt. Pat. §§ 16, 18.) In certaiin cases, it is trUe, the substitution of 
one mâterial for another in the same implement or machine has been 
held not to be patentable, where it was clear that the altération required 
no invention, but merely the exercise of mechanical skill and judgment. 
Such was the case of Hotchkm v. Greenwood, 11 How. 248, where por- 
celain doorknôbs (which were old) were affixed to the shank or spindle 
in thé samë manner as metallic knobs, the court held that this sub- 
stitution was not a patentable invention. So in another case, tried be- 
fore Justice Nelson, a patent was granted for covering a wooden button 
with tin, when the same thing had been done to a horn button half a 
century before, the use ofwood instead of horn was held not tobe a pat- 
entable invention. ^Tion., Id. 266. So in Hkks v. Kdsey, 18 Wall. 
670, the court held that the substitution of an iron wagon-reach for a 
wooden oftedî the same shape and form viras no invention; that the ma- 
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chine remaîned the same, and the adoption of a stronger material was a 
mère matter of mechanical judgment, and not of invention. Thèse cases 
depeiided on their own circumstances. There is no rule of law that the 
substitution of one material for aiiother is not patentable. In processea 
of manufacture, and in compositions of matter, sucb a substitution often 
effects material changes- in the resuit, either as to the product or the ex- 
peuse; 

Now, we are not willing to say that there was no ingenuity or inven- 
tion on the part of Mr. Stevens in discovering that the substances named 
in his patents are solvents of pyroxyline, and good substitutes for cam- 
phor. On the contrary, from the language of the spécification, we infer 
, that it was the resuit of mUch experiment and investigation. It is true 
that the mère discovery of the quahti^s possessed by thèse substances is 
not patentable; in other words, the qualities themselves cannot be pat- 
ented. But the patent in question is not granted for the discovery, nor 
for the solvent quality, of the substances; it is granted for the "use" of 
the substances "in the art of manufacturing compoiinds of pyroxyline, 
subsiantially as desoribed," that is, as described and pointed out in the 
spécification. The method there described is that, after the pyroxyline 
haé been reduced to a fine pulp by grinding in some of the . known ma- 
chines,- and freéd from aqueous moisture iu the usual way, and after the 
addition of any coloring matters: or other ingrédients desired, the solv- 
ents (whîch are liquid) are to be applied to the pyroxyline (preferably 
by sprinkling oï spràying over the mass) in the proportion of about two 
ot threè parts of solvent to two parts of pyroxyline; then left in a tight 
vessel for 12 hours or thereabouts, in order that the solvents may thor- 
oUghly permeate the mass; then to be worked or masticated in heated 
roUs, and thus formed into a homogeueouscompound, which compound 
is then presséd into blocks or sheets, and subjected to the seasoning or 
curing process.,: as is well understqod. The product thus obtained will 
be susceptible of use in the manufacture of utensils and ornaments of 
difi"erent kinds, in the manner pointed out in the spécification. This is 
the gênerai process of manufacture with the new solvents discovered by 
: nthé patentée, poiijted out in the patent. Such a procçss is certainly sus- 
ceptible of security by patent, if it be novel and useful, and if the pro- 
cess is patentable. The employment of the newly-discovered solvents 
as a part of the process (being a still narrower claim) is also patentable. 
And it would seem that the resuit of the process is a difierent substance 
from that produced when camphor is the solvent used. The spécifica- 
tion, it is truey intimâtes and concèdes that certain parts of the process 
were well known; but exactly what was well known, and what was not, 
does not appear. No former patents are exhibited in the MIL Per- 
haps, by the answer of the défendants and proofs taken in the case, it 
/may be madeto appear that every, part of the process, as a process, was 
known and used betore, and that the only originality on the part of the 
patentée was the discovery of the fact thatoil of spearmint and the other 
substances hamed are solvents of pyroxyline. ^hould this, be so, the 
question would then be fairly presented whether the mère discovery of 



THE VEENON. 113 

this fact was patentable, and whether the case would be governed by the 
rule laid down in O'Rdlly v. Morse, 15 How. 62, and so beautifully and 
clearly illustrated by the opinion of Judge Shipman in Morton v. Infirm- 
ary, 5 Blatchf. 116. As the case stands, we do not Ihink that this ques- 
tion is iairly presented; but think that the patent on its face exhibits an 
art or process which may or may not be anticipated by prior patents, or 
by the previous state of the art. 

The objection that the patent is multifarious, and for that reason void, 
we do not regard as tenable. We hâve never understood that the adapt- 
abiJity of many substances or instrumentalities, for effecting the object 
of an invention, vitiated a patent. The conversion of pyroxyline into a 
compound suitable for certain purposes by means of applied solvents, 
manipulated in a certain way, bas a unity of purpose and effect suffi- 
cient to answer the objection. 

We do not deem it necessary to foUow the reasons assigned for the de- 
murrer in greater détail. We are satisfied that the demurrer should be 
overruled, and that the défendants should be required to answer the bill 
of complaint, and it is so ordered. 



The Veenon. 
{District Court, E. I). Michigan. July 19, 1888.) 

1. ADMiBAtTT — Sale op Vessel — Limited Liabilitt Aot — Disthibutioij — 

Clerk's Commissions. 

Wbere a vessel is sold by a trustée under the limited liability act, and the 
proceeds of sale are paid into court, the clerk's commiasion is payable from 
such proceeds, even though the owner appears and contests the liability of 
the vessel for her losses. 

2. Same— CosTs— Stipolation — Liability of Claimant. 

Â claimant who desires to contest the liability of the vessel, and gives a 
stipulation for costs, under Qen. Adm. Rule 26, is liable only for the costs prop- 
erly incident to such contest. 
8. Same— Marshal's Commission. 

Whère a vessel is sold by a trustée under the limited liability act, the mar- 
shal is not entitled to a commission. 

4. Samtb—Witnbss— Non- Résident— MiLBAGE. 

Where a witness attends from eut of the district, mileage can only be taxed 
to the estent of 100 miles. 

5. Same — Double Mileage. 

Where two libels were flled against the same vessel for two losses occa- 
sioned by the same disaster, but the two causes were never Consolidated, Jield, 
that double mileage and attendance should be allowed, though the witnesses 
were sworn but once, and their testimony was read in both cases. 
li. Same— Costs— Collision— Pkepakations of Maps. 

The charges of a person employed to make soundings. and prépare- a map 
of the locality of a collision, cannot be taxed as disbursemeuts. 

In Admiralty. On appeal from taxation of costs. 
The Vernon was arrested upon two libels for négligence in towing the 
schooners Senator and Watson upon the rocks at the mouth of Détour 
v.36F.no.2— 8 
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river. Damages were claîmed in thé aggregate sum of $35,000. The 
Vernon was released upon the usuâl stipulation to answer judgment, and 
Rubsequently her owners, the petitioners in this case, ipstituted proceed- 
ings for a limitation of their liability. Under the statu te, section 4285, 
they elected to transfer the Vernon to Henry A. Harmon, as trustée, 
and thereafter the said trustée proceeded to take possession and sell 
the vessel. She brought $23,150. The proceeds of the sale, less the 
trustee's costs and expansés, were paid into court, and petitioners there- 
upon proceeded to take issue with and to contest the claim of liability 
for the loss of the schooners; but a decree was finally rendered in favor 
of the owners of the Senator in the amount of $12,000 and costs, for the 
damages suffered by the Senator and her cai^o. To the owner of the 
Wàtson the court deoreed $22,156 and Costa. 

if. C. Wisner, for petitioners. 

H. H. Swan and F. H, Ganfidd, for libelants. 

Brown, J. Petitioners appeal from theclerk's taxation of the follow- 
ing items: 

1. The clerk^a commissicm upon the proceeds of sale. By Rev. St. § 828, 
the clerk is entitled to a commission of 1 per cent, "for receiving, keeping, 
and paying out money in pursuance of any statute or order of court." 
As the proceeds of sale to the amount ,Qf $23,150 were paid into the registry 
of the court by the trustée, no objection îs made to the taxation of the com- 
mission. The only.questionisby whomitshould bepaid. Ordinarily, 
where money is collected upon an exécution, ît is the duty of the marshal 
tq add the derk's po^ndage as wellashis own tothe amount of the judg- 
ment, and coUect it of the défendant, as the plaintiff is entitled to the 
yhole amount ofhis judgment. Fagany. Oullen, 28 ¥ed. Rep. 843; Inre 
Goodrich, 4 Dill. 230; Upton v, TriblecocTc, Id. 232; A'ïteAm v. Woodjin, 
1 Hughes, (U. S.) 340, 342; Blakev Hawhins, 19 Fed. Rep. 204. Such 
is undoubtedly the rule in admiralty, where an ordinary stipulation is 
■giyen to answer the decree of the court, and exécution is issued àgainst 
the clairaants and their stipulators. By the limited liability act, (Rev. 
St. § 4285,) a new right is given to the owner of the ship, viz. , the rigfat 
to transfer her to a trustée, "from and after which transfer ail claims and 
proceedings against the owner shall cease." This transfer being effected, 
proof of ail claims, (Gen. Adm. rule 55,) shall be made before a com- 
missioner, and upon completion of the proofs the coqamissioner shall 
make report, and upon the contirmatioo of such report, the proceeds of 
the ship or vessel and freight, "after payment of costs and expenses," 
shall be divided pro rata among the several claimants. This, no doubt, 
contemplâtes the payment of ail costs and expenses necessarily incident 
to, the sale of the vessel and the proof of the claims, including the clerk's 
commission upon the moniey paid into court. If, however, the owner 
chooses to contest the liability of the ship for the losses, as he may do 
under rule 56, he is bound under rule 26 to give 'the usual stipulation 
for the costs incident to that contest, including the fées of the clerk, 
marshal, proctors, ■Witnesses, etc.; but not, I think, including the clerk's 



THE VEEKON. UÇ 

cohamjssîolï, /ïfrhich îs paj'ablè whèther he coûtests or ftot. CostS are 
■within the discrétion of a court of admiralty, and I think equity demanda 
that where ai pàrty contests a claim for damages he ought to be mulcted 
only in the interest upon the fund, and in such costs as necessarily arise 
from that contest. Costs whichy bat for such contest, would be paid 
from the fund, ought, I think, to remain chargeable against the fund. 
If the petitioner had been successful in contesting his liability for the 
loss, he would undoubtedly be bound to pay this commission himself, 
when he withdrew the proceeds of the sale from the court, since it at- 
taches to the fund itself, and not to the litigation out of which the fund 
arises. 

2. ThemàrshfiVs commission upon the fund in court. By section 829 the 
marshal is entitled to a commission in admiralty cases in two contingen- 
eie?: Mrst, where the debt or claim is settled by the parties without a 
sale of the property, he is entitled to a commission of 1 per cent, on the 
first $500, and onè-half of 1 per cent, on the excess. This contemplâtes 
a settJement of the case betweeii the parties before trial, in which case 
the marshal. is entitled to his commission upon the amount paid in set- 
tlement; but sia the cases under considération were ijever settled, but were 
contested through to a final decree, it is évident that the marshal is not 
entitled to a commission, under this clause. Second, or the sale of vessels 
or other property under process in admiralty, or under the order of the 
court of admiralty, and for reoeiving and payingover the money, he is en- 
titled to a larger commission. But as the vessel was never sold by him, 
it is clear that he is not entitled to a commission under this subdivision. 
That it would bê inéquitable to allô w him this commission is apparent 
from the factithat the trustée who makes the sale, either receives a com- 
mission or compensation in the nature of a commission upon such sale. 
Indeed, I undêrstand this item to be prâctically abandoned upon the ar- 
gument. 

" 3. Mileage of mtnessesfrom out ofthe district. Libelants claim the right to 
charge the full mileage of witnesses from out of the district, though there 
is no dôubt their .dépositions might hâve been taken. Petitioners, upon 
the other hand, elaim that, uinder the construction given to this statu te 
by this courtj they are entitled to charge only for the distance of 100 
miles. Probably there is no question connected with costs in the fédéral 
courts upon which there is a greater conflict of authority. In the First 
circuit it has been tiniformly held from 18-^2 to the présent day that the 
successful party was entitled to the mileage of his witnesses, regardless 
of the distance, or of the fact that they came from out of the district. 
The rule was first announced by Mr. Justice Stoky in Prouty v. Draper, 
2 Story, 199,, was reiterated by the same judge in Whipple v. Manufacktr- 
ing Co., 3 Story, 84; was recognized and approvedby Mr. Justice Wood- 
BXJRY in HaJthawQ/y V . Rodch, 2 Woodb. &M. 63, 73, and was finally again 
exbatistively conaidered and reafiirmed by Mr. Justice Gray, in U. S. v. 
(Sanfiomi 28 Fèdw Itep. 299, It wasadmitted, however, by Mr. Jus- 
tice Story that under the state practice in Massachusetts the travelof 
the witness oould ^only be taxed from the linei of the state^ Mdvin v. 
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V^iîting,!^ Pick. 184; Whîte v. Judd, 1 Metc. 293. In the Second cir- 
cuit the rulë is as well established the other way. In an anonymous 
sase reported in 6 Blatchf. 134, Mr. Justice Nelson and Judge Shipman 
held that the traveling fées to a witness were allowable to the extentthe 
subpœna would run, that is, for any distance within the district, but for 
not exceeding 100 miles from the place of trial, unless th^e distance was 
whoUy within the district. This ruling was affirmed by Judge Benedigt 
in Beckwith v. Easton^A Ben. 357, and in The Léo, 5 Ben. 486, and by 
Judge CoxE in Insurance Co. v. Steam-Ship Co., 29 Fed. Rep. 237. The 
rule has been settled in the same way in the Ninth circuit by Judge 
Sawyer, inSpaulding v. Tacker, 2 Sawy. 50, and in Haines v. McLanghlin, 
29 Fed. Rep. 70. I do not regard the cases of Parker v. Bigler, 1 Fish. 
Pat. Cas. 285; Woodmff v. Barney, 2 Fish. Pat. Cas. 244, or DreskUl v. 
Parish, 5 McLean, 241 , as of any particular value in this discussion, as 
the last two of them, at least, put their décision upon the ground that a 
witness can in no case be entitled to his fées unless he is summoned by a 
regular subpœna issued from a court. The necessity of a subpœna waa 
carefuUy considered by Judge Withey in Ânderson v. Moe, 1 Abb. (U. 
S.) 299, and by Mr. Justice Geay in U. S. v. Sanbam, 28 Fed. Rep. 299, 
and both of them came to the conclusion that a witness who, in good 
faith, cornes to court to testify in a pending suit, whether he cornes in 
obédience to a subpœna or at the mère request of one of the parties, at- 
tends "pursuant to law," and is entitled to his fées. I hâve no doubt, 
myself, of the correctness of thèse rulings, and hâve always foUowed them 
in this district. There is no settled rule in this circuit upon the subject 
of mileage, although in the case o( Anderson v. Moe, 1 Abb. (U. S.) 299, 
Judge Withey held the fées of witnesses to be taxable, though they came 
from New York, and more than 100 miles from the place of trial. In 
determining this question, I think that considérable weight should be 
given to sections 863 and 876, the former df which permits the déposi- 
tion of a witness to be taken when he lives at a greater distance from the 
place of trial than 100 miles; and the latter of which allows subpœnas 
to be served in other districts, with a proviso that in civil causes witnesses 
living out of the district in which the court is held do not live at a greater 
distance than 100 miles from the place of holding the same. Constru- 
ing thèse two sections together, the inference seems to me very strong 
that it was the intention of congress to limit the allowance of mileage to 
the distance of 100 miles, where the witness lives in another district. 
There is, no doubt, very considérable force in the argument of Mr. Jus- 
tice Stoey, that the act is not peremptory in requiring the dépositions of 
witnesses to be taken, but only that they may be taken and used. "It 
is," says he, in Prouty v. Draper, 2 Story, 200, "a mère option given to 
the party who wishes to use the testimony of the witnesses. In many 
cases the présence of the witnesses in person, and their oral testimony on 
the stand, may be indispensable to the true exposition of the merits of 
thé case. No déposition would or could meet ail the exigencies which 
might arise from the varying character of the évidence, or the necessity 
of instant explanation of circumstances, not previously known or under-i 
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stood. " And his ruling appears to hâve been invariable to allô w the mile- 
age of witnesses when they were not brought for the purpose of oppres- 
sion, or without necessity, for the purpose of swelling the costs of litigation. 
His opinion appears also to be supported by the English authorities at 
that day. Notwithstanding this argument, however, it seems to me to 
be putting in the hands of a litigant a very great power to permit him to 
summon witnesses from distant states to attend sessions of the court hère, 
although their testimony may be very material and important. If he 
be able to procure the attendance of a witness from New York, and charge 
full mileage, I see no reason why he might not procure the attendance 
of an important witness from CaHfornia, or even from Australia, or other 
remote quarter of the globe, and practically ruin the opposite party by 
the accumulation of costs. It is true, there is reserved to the court the 
power of declaring that the testimony of such witnesses is not so ma- 
terial as to require their attendance from out of the district; yet, if the 
testimony of a witness were shown to be important, it would be verj^ 
difBcult to say from what distance he might or might not be summoned. 
My own practice bas been, in such cases, to lirait the mileage to 100 
miles, presuming that the testimony of witnesses who live at a greater 
distance could and should be taken by déposition. I would not say that, 
if a case were présented by affidavit showing the materiality of a witness 
who lived out of the district, and at a greater distance than 100 miles, 
that his déposition could not be satisfactorily taken, and that his présence 
were actually necessary at the trial, that I would not allow mileage for 
his attendance; but I regard this as a spécial case, and calling, perhaps, 
for an exception to the gênerai rule". For the présent I shall adhère to 
the practice that has heretofore prevailed, and décline to allow for more 
than 100 miles. 

4. Doiible mileage and attendance for the same witnesses. The witnesses of 
both the libelants were the same upon the hearing. It is claimed that 
they are entitled to mileage and attendance in each case. Their right of 
recovery was dépendent upon the same state of facts, yet the cases were 
distinct. By section 848, when a witness is subpœnaed in more than 
one cause between the same parties at the same court, only one travel fee 
and one per diem compensation shall be allowed for attendance; but in 
this case there were two distinct and separate causes, and the inference 
certainly is that they are entitled to mileage and attendance in both cases. 
This waà the view taken by Mr. Justice Blatchfokd in Wooster v. Handy, 
23 Fed. Rep. 49, 64, by Mr. Justice Geiee in Parker v. Bigler, 1 Fish. 
Pat. Cas. 285, and by Judge Hammond in Archer v. Tns'M-ance Co., 31 
Fed. Rep. 660. I regard it asquite immaterial that the cases weretried 
together by consent, that the witnesses were swom but once, that their 
testimony was but once written out, and used but once in the two cases. 
In the absence of an order consolidating the two causes, I think it clear 
that the witnesses are entitled to their mileage and attendance in both 
cases. 

5 . Map and survey of the hcality of the collision. An expert was employed 
«t an expense of $70 to make soundings and prépare a map of that part 
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of«the Détour river în which the collision occurred, with the land-marks 
upon tbe shore. I think it is clear this cannot be taxed as costs. Tuck 
V. Olda, 29 Fed. Rep. 883. 



Hamblet V. City Ins. Co. 
(Diêtriet Court, W. D. Ptnnsyhania. July 13, 1888.) 

1. Maethb iKSTJRAiircE— Whbn Contbact Efpected— Mailing Polict. 

Where the correspondance between an applicant for insurance and the in- 
surance company shows that the minds of the parties uever met with respect 
to the terms of t&e proposed contract, the insurance company does not become 
bound by mailing to the applicant a policy of insurance which the applicant 
is not bound to accept. 

S. Samb — Application— CoNCBALMBNT op Faots. 

At the time of application to an insurance company at Pittsburgh, Fa., for 
insurance on a steam-boat, the boat was tied up in White river, Ark., for re- 
pairs, and was wlthout master, offlcers, or crew, haying been so seriously in- 
Jured by a collision with a bridge pier as to be unable to run at ail. Nearly 
the whole of one side of the boat, ihcluding the lyheel, was torn away, and 
her upper workS were badly damaged. While in this condition, and within 
a few hours after the alleged insurance was effected, she was destroyed by 
flre. Held, that the above faots materially affeoted the risk, and, having been 
concealed from the insurance oonipany, there could be no recovery against 
the company. 

8. SaME— CONOBALMENT BY INSURANCE BBOKER. 

A broker, employed to procure insurance, must be regarded in that matter 
as the agent of the person who so employed him; and his concealment from 
the underwriter of any material fact, whether the suppression be willful or 
unintentional, is the concealment of his principal. 

In Admiralty. 

Knox & Reed, for libelant. 

D. T. Watson, for respondent. 

AcHESON, J. This is a suit upon an alleged contract of insurance on 
the steam-boat De Smett. The libél présents the case in a twofold as- 
pect; one of its paragraphs aUeging that tlie contiBct was consummated 
by the issuing of a policy of insurance, and another paragraph stating 
the cause of action as resting upon an agreement to insure the vessel 
against marine risks upon the terms usually contained in the defendant's 
policies. The answer, while admitting that an application for insurance 
upon the De Smett was made to the défendant, and thereupon certain 
negotiations took place, dénies that any contract of insurance, or any 
agreement to insure, was concluded or entered into; and, by way of fur- 
ther défense, the answer allèges that important and material facts were 
omitted from the application, and concealed from the défendant. The 
essential facts of the case are as folio ws: On the 15th of April, 1886, in 
conséquence of a collision with one of the piers of the bridge spanning 
White river, three miles above Newport, Ark., the De Smett was very 
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seriously injured and disabled. Nearly the whole of one si de of the boat, 
including the wheel, was torn off, and her upper works were badly dam- 
aged. Such was the extent of the damage that the boao could not run 
at ail. She was taken to a point on the west bank of White river, op- 
posite Newport, and tied up for repairs. Her crew was discharged, and 
she was léft in the custody of two watchmen. There she remained in 
this disabled condition, without master, officers, or crew, until the even- 
ing of June 12, 1886, when she was destroyed by fire. At that time no 
repairs had yet been made to the boat, but carpenters had been at work 
getting her ready therefor. The évidence shows that with the force at 
work it would hâve taken at least one month to complète the repairs. 
The boat's engines and pumps were not in working order at the time of 
the fire, and, if they had been, there was no one on board to run them. 
Shortly before June 7, 1886, application in behalf of Mrs. Joséphine 
Harry, the owner of the De Smett, for a line of Insurance upon the boat, 
was œade to Gilbert Raine, an insurance agent and broker at Memphis, 
Tenn. Raine, however, was not the agent of the défendant, the City In- 
surance Company of Pittsburgh. As an insurance broker, in a nuraber 
of instances he had placed fire risks (but never a marine risk) in the de- 
fendant Company. In no other respect or sensé had he ever acted as 
agent for the défendant. In the several instances in which he had placed 
fire risks with the défendant, he deducted out of the premiums the usual 
broker's commissions. In the présent case Raine's dealings, about to be 
mentioned, with the défendant, were altogether in the capacity of an in- 
suraiice broker. At the time of the application to Raine for insurance 
on the De Smett, he knew that she had met with an accident, and was 
ùndergoing repairs, or was about to be repairëd; but it is not clear that 
he was fuUy informed as to the extent of her disability, or knew exactly 
wbere she then was. On June 7, 1886, Raine mailed the foUowing let- 
tèr, which was received by the défendant in due course of the mail: 

"Memphis, Tbnn., June 7, 1886. 
'^City Ins. Oo., PtUshurgh, Pa. — Deae Sibs: Inclosed please flnd survey 
o£ Str. «De Smett,' on which I would like your line. She will run in White 
river, Ark., — the bèst steamer in the West, — running to Memphis, of course. 
1 will put my own Co. — Phœnix of Brooklyn — on at same rate. I can recom- 
mend your line. If acceptable, bind some, and ad vise me by wire, (day mes- 
sageO & forms will be forwarded. Hull risk — fire and marine. Buling rate 
on White river 10. Capt. Harvy is an excellent man, and bas been running 
in White river for a gieat many years. Yours truly, 

"Gilbert Eaine, perGLASs." 

The survey, which was without date, transmitted in the above letter, 
purported to bave been made upon an examination of the De Smett at 
Memphis, and contained a full and detailed description of the boat, her 
engineâ, hull, etc. It named her owner and master, and sta^ted her value 
at $10,000, and asked for $5 ,000 insurance. It contained nothing what- 
ever indicating that the boat was in a disabled condition, or laid up, or 
was ùndergoing repairs. The défendant had no information respecting 
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the boat other than what appeared in the above lelter and the accompany- 
ing survey. On the back of Raine's original letter of Juue 7, 1886, 
which is an exhibit in this case, there is the folio wing mémorandum: 

"Gilbert Raine, Memphis, Tenu, Can bind Bve thousand on De Smett. 
Answer amount wanted hère. 

"John R. Gloningbr, V. P., per W. G." 

W. M. Grâce, an employé in the defendant's office, testifies that this 
mémorandum is in his handwriting; but he remembers nothing what- 
ever ftbout it, and cannot state whether it is a copy of a telegram. Mr. 
Gloninger, wbo attended to this business for the défendant, died after 
this suit was brought, and before the libelant's évidence was closed. His 
testimony was never taken. Mr. Raine's attention was not called to this 
particular matter, and he did not testify that he received suoh message. 
There is no express évidence that such a message was sent. On June 9, 
1886, Raine sent, and the défendant received, the following telegram: 

"Memphis, Tenn., June 9, 1886. 

"To John R. Qloninger, Vice Prest. City Ins. Co., Pgh. : Write flfteen 
hundred on the De Smett in the City. Gilbert Eaine." 

On June 12, 1886, Raine sent, and the défendant received, the follow- 
ing telegram: 

"Memphis, Tênk., June 12, 1886. 

" To City Ins. Co. : What is the matter with De Sinett hull policy. Has it 
been mailed. Wire answer at once. Gilbert Kaine." 

This telegram was received at Pittsburgh at 1:44 o'clock p. m., but at 
what hour it was delivered to the défendant does not appear. On tho 
same dày, but at what hour does not appear, the défendant mailed at 
Pittsburgh the following letter, addressed to Gilbert Raine, at Memphis^ 
Tenn.: 

"Pittsburgh, June 12, 1886. 

" Gilbert Raine, Esq. , Memphis, Tenn. — Dear Sir : We received your tel- 
egram to send policy of De Smett. As you stated you would send wording, 
we were waiting on it. We now send policy in respouse to your telegram.. 
If it is incomplète or incorrect, return it for correction. Yours, Truly, 

I "John E. Gloninger, Vice Prest." 

Inclosed in this letter was the defendant's policy of insurance on tha 
De Smett for $1,500, dated and purporting to bave been executed June 
12, 1886, but running from June 9th for one year,giving the boat "per- 
mission to navigate the White river," only. The policy contains the fol- 
lowing, which is one of the usual clauses of the defendant's marine poli- 
cies: 

"And the assured also agrées that the vessel aforesald is, and shall be, kept 
at ail tiœes during the continuance ot this policy tight and sound, and her 
seajns properjy caulked, and sufflciently found in tackle and appurtenances 
thereto, and competently provided with master, ofticers, and crew, and in ail 
other things'and means necessary for the safe navigation thereof." 

On the same day (June 12th) Raine sent, and the défendant received^ 
the following telegram: 
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"Memphis, TenNm June 12, 1886. 
'• To City Ins. Co. : Make De Smett policy cover Mississippi river and trib- 
utaries below Cairo, excepting Arkansas and Ked. Average ten jier cent. 

GiLBKRT Raine." 

This telegratn was received at Pittsburgh at 4:10 o'clock p. m., but at 
what hour it was delivered to the défendant does not appear. No an- 
swer to either of the above telegrams of June 12th bas been produced. 
Raine, however, testifies that he is quite certain he received on that day 
a telegram Irom the défendant to the effect that a policy, for $1,500 had 
been written; but he is not able to state its précise contents. The De 
Smett took tire about 9 o'clock p. m., on June 12th, and was burned to 
the water's edge. The premium of insurance was not paid; but shortly 
after the fire it was tendered, accompanied with a demand for the policy, 
to Raine, who, acting under instructions from the défendant, refused to 
receive it, or to deliver the policy to Mrs. Harry. 

Upon thèse facts two questions arise, viz. — Mrst, whether there was any 
completed contract; and, second, whether therp was concealment or with- 
holding of such material facts as would avoid the risk. 

1 . I do not see how it can be claimed that the correspondence prior 
to June 12th imports a completed contract. If it be assumed (in the. 
absence of direct proof) that the défendant sent to Raine a message cor- 
responding with the mémorandum found on the back of bis letter, viz., 
^'Can bind five thousand on De Smett. Answer amount wanted hère," 
— still, this merel}" signified that the défendant could place at Pittsburgh 
the entire line of insurance desired. It was not a definite proposai on 
the part of the company to issue its policy for $5,000, and, if it could 
bé so regarded, the ofl'er was not accepted. The company, then, was 
not bound by Raine's order of June 9th, viz., "Write fifteen hundred on 
De Smett in the City," without express acceptance on its part, or some 
act implying its assent. Moreover, Raine's original communication did 
not furnish the entire basis for the proposed contract. He wrote, "And 
forms wiU be forwarded." By this, it is not to be doubted, he intended 
Bomething more than any customary or formai provision of an insurance 
policy. T?he défendant understood (and rightly, too) that Raine meant 
that he would furnish some additional matter of substance to be incor- 
porated into the contract. Hence, on June 12th, Mr. Gloninger wrote, 
"As you stated you would send wording, we were waiting on it." The 
sequel shows that the promised and expected "wording" was the provis- 
ion as to the waters the policy should cover, which was one of the essen- 
tial terms of the contract. This was not communicated to the défende 
ant until the receipt of Raine's second telegram of June 12th. Did the 
défendant become bound when its policy of insurance was deposited in 
the post-office? In disposing of this question, it must be remembered 
that the burden of proof is upon the libelant to show that mutual assent 
of the parties witïiout which there could be no contract. The corre- 
spondence which took place on June 12th affords, I think, internai évi- 
dence that the policy was executed in the brief interval between the re- 
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ceipt of Raîne's two telègrams of that date. But whether the policy waa 
actually deposited in the post-ôfSce before Raine's second telegram 
reached the défendant, cannot be determined with certainty under the 
proofs. Upon this point we can do little more than conjecture. Hère, 
death has deprived us of Mr. Gloninger's testimony, which might hâve 
shown how the fact was. It is, however, undeniable that the policy 
mailed covered White river only, whereas the policy wanted and or- 
dered was one covering the "Mississippi river and tributaries below Cairo, 
except Arkaneas and Red" rivers. The policy written, be it observed, 
did not conform even to the incomplète information contained in Raine's 
letter of June 7th. He bad therein stated, "She will run in White 
river, Ark., * * * running to Memphis, of course." But the pol- 
icy, as executed, confined the boat to White river, and thus precluded 
her from running to Memphisi Evidently Mr. Gloninger was uncertain 
whether the parties understood each other with respect to the scope of 
the proposed risk, for in his letter to Raine accompanying the policy, he 
wrote, "If it is incomplète or incorrect, return it for correction." It was 
thus forwarded, not as a concluded contract, but for acceptance by the 
applicant if its terms were satisfactory. That it would bave been de- 
clined had net the loss occurred before the policy reached Memphis, 
there can be little doubt. Now, as the policy as executed was not con- 
formable either to the requirements of Raine's letter of June 7th or the 
directions of his second telegram of June 12th, it is quite clear that it 
did not bind Mrs. Harry. But if there was no contract on her part, 
there was none on the part of the défendant. Insurance Co. v. Young^s 
Adm'r, 23 Wall. 107. It is indispensable to the constitution ofany con- 
tract that its terms should be settled by the concurrent assent of both 
parties. Id.; Hamilton v. Insurance Co., 5 Pa. St. 342. I am, then, of 
the opinion liât the risk never attached to the De Smett, because the 
minds of the parties had never met. 

2. But if the évidence justified a différent conclusion, could the libel- 
ant succeed in this suit? The applicant for insurance upon the steamer 
De Smett was eertainly bound to disclose to the underwriter ail matters 
within her knowledge material to the risk. Kohne v. Insurance. Co.^ \ 
Wash. C. C. 158; 1 PhH. Ins. §§ 531, 537, 546. Under the proofs, Gil- 
bert Raine must be treated as the rep^resentative of Mrs. Harry in effect- 
ing thé insurance, and by his conduct in that behalf she is bound. 
Story, Ag. § 31. A broker employed to. procure inSurance must be re- 
gard ed in that matter as the agent of the party who so employed him; 
and his concealment from the underwriter of any material fact, whether 
the suppression be unintentional or willful, is the concealment of his 
principal. Whart. Ag. § 708; May, Ins. §§ 122, 123. Now, I havenb 
hésitation in holding that the damaged and broken condition of the De 
Smett, and her situation generally, as hereinbefore describèd, were facts 
materially affecting the risk, and should bave been diselosed to the de- 
fendant. This conclusion I hâve reached without regard to the opinions 
to that efFect of the under writers who were examined as experts. This 
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■was not the case of a vessel undergoing ordînary repairs. The injury 
which the De Smett had sustained was unusual, and inost serious; and 
ail the circumstances of the case were peculiar and éxtraordinary. So 
disabled was the boat thât she was absolutely incapable of running. The 
dealingsof the parties hère, even in the absence of express stipulation, 
could be fairlj^ referred only to a steam-boat at least reasonably fit to be 
navigated. But in view of the clause of thé policy hereinbefore quoted, 
the case need not be rested upon a mère implication; for if insurance 
was effected hère, it must be regarded as having been made upon the 
terms and conditions expressed in said clause, whether the libelant 
stands on an executed policy or upon an agreement for insurance. In- 
suranceCo. v. Eobinson, 66 Pa. St. 256. That clause stipulated that the 
steam-boat was "tight and sound," and that she was "competently prp- 
vided with master, ofBcers, and crew, and in ail other things and means 
necessary for the safe navigation thereof." But as the boat did not fulfiU 
any of thèse terms and conditions, and the real facts were concealed from 
the défendant, the libelant's case must fail, even were it otherwise good. 
Let a decree be drawn dismissing the libel, with costs. 



Goodrich Transportation Co. v. Gasnon et al. 
{Circuit Court, JE. D, Wiseonain. August 18, 1888. 

ShIPPING — LiABILITT OP OWNBB POB TOET — LIMITATION — RbT. Kt. D. S. S 4383. 

Act Cong. Maroh 3. 1851, (Rev. St. U. 8. § 4383,) limita the liability of sliip- 
Qwners to their interest in the vessel and its pending freight, "for any embez- 
zlement, loss, or destruction by any person, of any property, goods, or mer- 
chandise shipped or put on board of such vessel, or for any loss, damage, or 
injury by collision, or for any act, matter, or thing, loss, damage, orforfeiture 
dons, occasioned, or incurred withoiit the privity or knowledge of snch owner 
or owners." Eeld, that the words, "for any act, matter, or thing, loss, dam- 
age, or forfeiture done, occasioned, or incurred," must be construed with 
regard to the subject-matterof the statute, and refer only to suchacts, things, 
losses, and damages as to which relief can be had in a court of admiralty, and 
do not include liability for the destruction of buildings and goods on the land 
by fire alleged to bave been commuuicated by a vessel, though duly liceused 
and engaged in the coast trade. 

In Bquity. On motion to dissolve injunction. 
Chas. W. Bunn and Robert Rae, for plaintiff. 
Geo. G. Greene and /. G. Jenkins, for défendants. 
Before Harlan, Justice, and Dyer, J. 

Mr. Justice Harlan delivered the opinion of the court. 

On atid prior to the 20th day of September, 1880, the Goodrich Trans- 
portation Company, a corporation organized under the laws of Wisconsin, 
was engaged in Interstate commerce upon Lake Michigan, as well as upon 
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navigable waters îmmediately connected therewith; eraploying, in that 
business, a number of propellers and steam-boats, of which it was the 
owner. Among such steam-boats was the Oconto, a vessel of upwards 
of 20 tons burden, duly enrolled and licensed, under the laws of the 
United States, for the coasting trade, and not beiug, it isalleged, a canal- 
boat, barge, or lighter, nor used in river or inland navigation. On the 
day above named, and while prosecuting one of its regular voyages from 
Chicago, itentered the port of Green Bay , a city in the state of Wisconsin, 
at the head of Green Bay, where the Fox river, a large, navigable stream, 
fiows into it. After it had passed a certain planing-mill, located within 
the limits of that city, a fire broke out therein, which was communicated 
—from the vessel, as was contended — to a large number of buildings 
near the shore, causing damage to their owners in the sum of not less 
than $125,000, and destroying goods and other property contained 
therein of not less than $50,000. A part of the property so destroyed 
was insured against fire in the Phœnix Insurance Company. The 
value of the Oconto, at the tinie of the fire, was about $12,000. The 
amount of its freight then pending was only about $400. Some of the 
sufferers by the fire, claiming" that the damage to their property was the 
resuit of négligence upon the part of those managing the Oconto, in- 
stituted suits against the Goodrich Transportation Company in the courts 
of Wisconsin. Suits of like eharacter being threatened by others, that 
Company sought, by libel filed in the district court of the United States 
for the Eastern district of Wisconsin, sitting in admiralty, not only 
to contest its liability for the damage done, but to hâve its liability, it 
any existed, limited as provided in those sections of the Revised Stat- 
utes of the United States which contain, substantially, the provisions of 
the act of coiigress approved March 3, 1851 , entitled "An act to limit the 
liability of ship'Owners, and for other purposes." 9 St. 635; Rev. St. 
§§ 4282-4289, inclusive. The district court of the United States having 
denied a motion to dismiss the proceedirigs instituted therein by the 
transportation company, (26 Fed. Rep. 713,) and having made an order 
designating appraisers to value the Oconto at the time of the fire, as well 
as its freight earned on the voyage, the Insurance company and theplain- 
tiffs who brought the suits for damages in the state court united in an 
application to the suprême court of the United States for a writ of pro- 
hibition to the judge of the former court, to preventit from entertaining 
jurisdiction of the suit brought by the transportation company for limita- 
tion of its liability. The writ was awarded, the suprême court holding 
that the district court was without jurisdiction in the premises. It was 
held, in conformity with the décision in The Plymouth, 3 Wall. 20, that 
"the true meaning of the rule of locality in cases of marine torts was that 
the wrong complained of must hâve been committed whoUy on navigable 
waters, or, at least, the substance and consummation of the same must 
bave taken- place upon those waters, to be within the admiralty jurisdic- 
tion;" that, although the vessel which communicated the fire was a 
maritime instrument, the jurisdiction of the admiralty court dependeiî 
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upon the wrong having been committed on navigable waters and that 
"the substantial cause of action, arising out of the wrong, must be com- 
plète within the locality on which the jurisdiction depended;" that the 
remedy for wrongs not committed on navigable waters was in the courts 
of common law; and since, for thèse reasons, a court of admiralty would 
hâve no jurisdiction of a suit either in rem or in persmam, brought by a 
sufFerer from the fire in question to recover damages from the owner of 
the vessel, that court could not acquire jurisdiction to détermine the 
question of the owner 's liability, or to ascertain and award damages, by 
a proceeding such as the transportation company instituted. But the 
court said: 

"Ourdecision againat the jurisdiction of the district court is made without 
deciding whether or not the' statutory limitation of liability extends to the 
damages sustained by the flre in question, so as to be enforceable in an ap- 
propriate court of compétent jurisdiction. The décision of that question is 
unnecessary for the disposition of this case." Sx parte Insurance Co„ 118 
U. S. 610, 618, 625, 7 Sup. Ct. Kep. 25. 

The question thus reserved is supposed to be raised by the présent suit 
in equity, brought originally in the circuit court of Milwaukee county, 
Wiseonsin. The plaintiffisthe Goodrich Transportation Company, The 
défendants, except the insurance company , are sufferers by the above-men- 
tioned fire, and bave suits pending in the courts of Wiseonsin, in which 
they seekto recover damages for the destruction of their buildings and 
goods by such fire. The Mil also proceeds generally against "ail persons 
interested, who may corne in under the decree herein, and take the 
benefit thereof." It sets out, in substance, the above facts, and prays that 
the liability of the plaintifl' for the damages in said several suite claimed 
may be adjudged to be limited to the value of the vessel at the time of 
the fire, increased by the value of its then pending freight; that the de- 
.mands of the several claimantsbe investigated, and their respective 
amounts ordered to be paid out of the value of the vessel and freight, 
which amount the plaintiff oSered to bring into court, or give bond 
therefor; that, if such value be inadéquate for their payraent in fuU, 
the claimants be satisfied pro rata out of such fund; that upon such 
payment the plaintifl' be adjudged to be discharged from ail further lia- 
bility to the défendants, and to each of them, on account of said fire; 
that the défendants be enjoined from the further prosecution of their suits 
at law in the courts of Wiseonsin; and that the plaintiflf bave such other 
relief as may be proper. The state court, upon bond being given to pay 
the value of the vessel and pending freight into court for distribution, 
awarded the injunction asked. The défendants having answered, the 
suit was removed into this court upon the gênerai ground that it is one 
arising under the laws of the United States. ^ 

The case is now before the court upon a motion to dissolve that injunc- 
tion. This motion suggests several questions of importance, which bave 
been discussed by the counsel of the respective parties with marked 
ability. But the fundamental inquiry is whether the statutory limita- 
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tîon of lîâbilîty extends at all-tôtUè fire i'nqiUëstiorij^TTa liability whîch, 
according to the principles tonoTinced in Ex farte' Insurance Co., can- 
not be ascertained and limited: by any proceedings had in the admiralty 
courts.- The contention of the plaintiffis that the statute embraces ail 
liabilty for damage done hy a vessel without the knowledge or privity 
of the owner, whether the itijury is consummated on land or water, and 
without regard to the natureof- the property injured, or the uses to which 
it was devoted when destroyed, or its connection with the gênerai busi- 
ness in which the vessel is engaged. It is argued that thé object of the 
rule of limited liability is to promote and encourage shipping, and that 
the authority of congress to prescribe such a rule, in place of the abso- 
lute oïiQ oî respondeat «tperior, tobeenforced in ail courts, state and fed- 
cral, is found in its power, under the constitution, to regulate commerce 
with foreign nations and betweeh the several states, — -a power which, it 
is iusiSted, includes not only authority to regulate navigation and traffic 
genèrally, and the ships and vessels employed as instruments of com- 
merce, but the liability of their 'owners arising from the use of such in- 
struments in commerce. In behalf of the défendants it is contended 
that régulations as to liability for the destruction of property not in its 
nature maritime, norin its use oonnected with commerce, constitute an es- 
sential part of the police power of the state, the proper exercise of which 
is vital to the protection of thelives and property of its people; and that, 
even if it be compétent for congress, under its gênerai power to regulate 
commerce, to supersede or annul state laws upon the same gênerai sub- 
ject, so far as the latter apply to injuries done by vessels while navigat- 
ing public waters, there is nothing in the statutes invoked by the plain- 
tiff clearly indicating that congress intended to go that far, or to pre- 
ôcribe any rule of liability, except for the spécial cases which, under the 
statute, are coghizable in a court of admiralty. 

It was conceded in argument that, if the property of the défendants 
had been destroyed by a fire caused by the négligence of individual or 
corporate persons not engaged in navigating the waters in question, the 
latter wôuld hâve been liable, under the settled law of Wisconsin, to 
respond in damages for the value of the property destroyed. So that, 
if the présent proceeding to ascertain and limit the liability of the plain- 
tiff to the actual value of the vessel Oconto and her pending freight is 
sustained, it can only be upon the broad grounds suggested by the 
learned counëèl of the plaintiff. Section 4282 exempts the owner of any 
vessel from liability for damage done by fire — not caused by his design 
or neglect — "to any merchandise whatsoever, which shall be shipped, 
taken in, or put on board any such vessel." Section 4283 makes the 
value of thé owner's interest in any vessel, and of its pending freight, 
the limit of his liability "for any embezzlement, loss, or destruction, by 
any person, of any property, goods, or merchandise shipped or put on 
board of such vessel, or for any loss, damage, or injury by collision, or 
for any aot, matter, or thing, loss, damage, or forfeiture done, occasioned, 
or incurred, without the privity or knowledge of such owner or owners." 
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As to section 4289, declaring that the foregoing and other provisions in 
the title of " Commerce and Navigation " shall not apply to the owners 
of canal-boats, barges, or lighters, nor to vessels of any description used 
"in rivers or inland navigation," it haa no bearing upon the présent 
case; for the Oconto was not a canal-boat, barge, or lighter, nor was the 
navigation in which it was engaged " inland " within the meaning of the 
statute. Moorev, Transportation Go., 24 How. 1; The War Eagle, 6 Biss. 
364. See, also, The Mamie, 5 Fed. Rep. 813; The Sears, 8 Fed. Rep. 
365; The Gardm Œy, 26 Fed. Rep. 766. 

Recurring to the sections of the Revised Statutes which must control 
our décision, it is clear that the plaintiff's case requires the court to hold 
that congress intended the words, "for any act, matter, or thing, loss, 
damage, or forfeiture done, occasioned, or incurred," to include ail dam- 
age to, or destruction of, property of every kind on laind, although un- 
connected with navigation or commerce, provided only that such damage 
or destruction was caused by the neglect of those in control of the vessel 
while it is actually empioyed in navigating the public waters of the 
United States. It does not seem to the court that the statutory provis- 
ions in question ought to be so construed. The gênerai words above 
quoted should be interpretèd in the light of the subject-matter of the 
statute, and must be restricted by the spécial words previously used in 
the same and preceding sections. The enumeration of acts, things, losses, 
damages done or occasioned, are those of admiralty jurisdiction,according 
to the maritime law of the United States. The spécifie provision made 
for the distribution of the proceeds of the value of the offending vessel 
and its freight among the owners of property embezded, lost, or destroyed, 
on the voyage of the offending vessel, has référence to such persons or 
owners only as can maintain an action, civil and maritime, in the admi- 
ralty courts, on account of such embezzlement, loss, or destruction of 
property. In other words, the losses, with respect to which congress de- 
signed, in the interest of commerce, to extend thé privilège of limited 
liability, are maritime losses. The acts, matters, things, losses, dam- 
ages, and forfeitures referred to in section 4283 are those belonging to the 
classes specifically described in the context; that is, they must be acts, 
matters, things, losses, damages, or forfeitures done, occasioned, or in- 
curred in such manner that it may be said that the substance and con- 
summation of the particular wrong or wrongs complaiued of took place 
and becaine complète on the waters navigated by the offending vessel. 
That cannot be said in référence to the losses hère in dispute. We do 
not believe that it was within the mind of congress to establish a rule of 
limited liability tobe applied by ail courts, fédéral and state, for injuries 
done without the privity or knowledge of its owner, by those in charge 
of a vessel, to property on land, and in respect to which injuries the 
courts of admiralty could not take cognizance. 

Although this précise point has not been determined by the suprême 
court of the United States, the conclusion reached is in harmony with 
wbat that court has said in référence to the gênerai scope and purpose 



128 FEDEEAL EEPOBXEB. 

of the statutes under examinatîon. In Norwich Co. v. Wright, 13 Wall. 
104, 123, the court, after observing that no tribunal was better adapted 
than a court of admiralty to administer the relief given by the statute, 
and that it was every-day practice for such courts to distribute the pro- 
ceeds of a vessel or other fund, according to the respective liens and righta 
of the parties, said: 

"Congress might hâve invested the circuit courta of the United Statea 
with the jurisdiction of such cases by bill in equity, but it did not. It is alao 
évident that the state courts hâve not the requisite junsdiction. Unless, 
therefore, the district courts themaelves can administer the law, we are re- 
duced to the dilemma of iiiferring that the législature has passed a law which 
is incapable of exécution, " 

So in SteanvrShip Co. v. Manufactwring CJo., 109 U. S. 578, 593, 3 Sup. 
et. Rep. 379, 617, the court, after referring to the acts of 1792, (1 St. 
276,) 1828, (4 St. 280,) and 1842, (5 St. 618,) as giving power to make 
the supplementary rules of practice in admiralty, promnlgated May 6, 
1872, (13 Wall, xii., xiii.,)said that the subjectofthose rules "isonepre- 
eminently of admiralty jurisdiction. The rule of limited liability pre- 
scribed by the act of 1851 is nothing more than the old maritime rule 
administered in courts of admiralty in ail countries except England from 
time immémorial; and, if this were not so, the subject-matter itself is one 
that belongs to the department of maritime law." 

Upon the whole case, the court is of opinion that the act of congress 
prescribing the rule of limited liability for the benefit of the owners of 
ships and vessels has référence only to maritime losses in respect to which 
relief can be given in a court of admiralty. In this view, it is immaterial 
to inquire whether an act having the scope and effect attributed by the 
plaintiÉFto that of 1851 would be constitutional. 

The présent motion to dissolve the injunction having been heard beforei 
Judge Dyee and myself, this opinion has been submitted to him, since 
his retirement from the bench, for examinatîon. He authorizes me to 
say that it meets his approval. The injunction is dissolved. 
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Ames v. Hageb. 
{Circuit Court, K D. California. September 17, 1888.) 

Nation AI- Courts — Cases Ahising undbb Rbvbnub Laws — Jukisdictiowai- 
Amoont. 

Clause 4, S 629, Rev. St., was not repealed by the act of March 3, 1875; (18 
St. 470,) or by the act of March 3, 1887, (34 St. 558,) deflning the jurisdiction 
of the circuit courts, and thèse courts hâve jurisdiction in suits arising under 
revenue laws, although the amount in dispute is less than $3,000. 

(ByUabus by the Court) 

Ai P. Van Duzer, for plaintiff. 

/. T. Carey, U. S. Atty., for défendant, 

Before Sawyee, Circuit Judge. 

Sawyee, J. This is a suit to recover from the coUector of the port of 
San Francisco the sum of $375.75 drawback on grain-bags claimed to 
be illegally withheld. Défendant demurs on the ground that, the sum 
Bought to be recovered being less than $2,000, the court bas no jurisdic- 
tion under the act of March 3, 1887. In U. S. v. Huffmaster, 35 Fed. 
Rep. 81, (No. 3,704,) we held that under the act of March 3, 1875, the 
court had no jurisdiction over a suit to recover $250, the value of a quan- 
tity of wood illegally eut on the public lands. And in a similar suit, 
brought under the act of March 3, 1887, that there is no jurisdiction 
■where the amount claimed is less than $2,000. U. S. v. Huffmaster, 35 
Fed. Rep. 81, 83. We held that the first, second, and third clauses of 
section 629, Rev. St., were repealed by the subséquent acts of 1875 and 
1887. The question now is, whether the fourth paragraph is also re- 
pealed — this being a suit arising under the revenue laws, in regard to 
which there is no limitation in that clause. Although this clause speaks 
of "suits at law or in equity, arising under any act providing for revenue 
from imports or tonnage," the suprême court has held that a suit of this 
character is not a common-law suit on a promise, but a suit under a 
statute. Amson v. Murphy, 109 TJ. S. 238, 3 Sup. Ct. Rep. 184. It 
seems manifest that the acts of 1875 and 1887 cover the whole subject- 
matter of the first three clauses of section 629, Rev. St., but the inten- 
tion as to the remainder of the section is not so clear. . The subject-matter 
of the first three clauses is substantially the same as that of section 11 
of the act of 1789, and embraces the gênerai jurisdiction of the court. 
That of the fourth claim is covered by, and taken from, the act of 1833, 
(4 St. 632,) and the subséquent clauses from varions other statutes con- 
ferring spécial jurisdiction. Before the consolidation in the Revised 
Statutes ail thèse provisions stood and were in force together, and, as to 
many of them, at least, there was no limitation as to the amount neces- 
sary to confer jurisdiction. In the Revised Statutes, they were coUected 
mto one section, a clause having been given to each class. The language 
of the statute was changed, in order to collate and condense, without in- 
tending to change the law. In the acts of 1875 and 1887, coagress re- 
v.36F.no.3— 9 
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tums substantially to the language of the act of 1789, conferrîng gmercà 
jurisdiction, and, doing so, is it not reasonable to suppose, that by this 
return to the language of that act it was intended tô embrace the sub- 
ject-matter ohly, of that act, with respect tb limiting the jurisdiction by 
the amount in dispute ? If not so intended , then no suit could be brought 
under the act of 1875, under either of the clauses subséquent to the third, 
including suits upon patents for inventions, unless the amount in dis- 
pute exceeds $500, and none cah now be brought under the act of 1887, 
unless the amount involved exceeds $2,000. Although in some doubt 
on the point, I shall hold, that only the first three clauses are covered, ■ 
and therefore repealed, by the acts of 1875 and 1887, and that under 
the fourth clause it is not necessary that the amount in dispute should 
exceed $2,000 in order to give the court jurisdiction. Let the demurrer 
be overruled. 



YeABIAN V. HOBNER d (d. 

Wireuît Goûrt, E. D. Missouri, E. B. September 26, 188&. 

Ebmotal of Causes— Sepabable Conteovbbst — Paktnbbship — AccotmTiwa. 
A bill by one partner against others, praying an account of the proceeds of 
partnerahip property sold by some of the partners to a corporation also a de- 
fendant, upon whicû sale it averred that part of the purchase money is still 
due. and praying that défendant partners be enjoined from seiling, and the de- 
fendant corporation from permitting the transfer on its bobks of , certain stocks 
of the corporation belonging' to the flrm, and the àppointmént of a receiver, 
does not présent a separable oontroversy between the corporation and any of 
. the parties, and is not, therefore, under the third clause of act Cong. March 
8, 1887, § 8, removable to the fédéral court at the instance of the non-resident 
corporation. 

Motion to Remand to State Court. 

Bill by W. H. Yearian against A. T. Horner and others to compel an 
account of partnership transactions, and for an injunction. On the pé- 
tition of the Montrose Placer Mining Company, tiie cause was removed 
from the state court into this court. 

Before Brbwer, Circuit Judge, and Thayeb, District Judge. 

Bcyle, Adams & McKeighan, for plaintiff. 

Reynolds as Rolfe, for défendant. 

Thayer, J. This is a motion to remand the case to the state court. 
The record was removed to this court by the Montrose Placer Mining 
Company, one of the five défendants, upon the theory that there is in- 
volved in the suit a separable controversy which is whoUy between citi- 
zens of diËFerent states, and is therefore removable under the third clause 
of the second section of the act of March 3, 1887, regulating the juris- 
diction of the federalcourts. The pétition for removal asserts that plain- 
tiff is a citizen of California; that one of the individual défendants is a 
citizen of Missouri; that another is a citizen of Colorado; that the min- 
ing Company is aQ Illinois corporation; and that the citizenship of the 
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two remainin^ défendants is miknown; but that rieîtlier are cîtizens of 
the State of Illinois. 

■ We think the theory on which a removal is Sought is erroneous, and 
that the cause is not removable, for the foUowing reason: It does not àp- 
pear to us that there are several controversies involved in the suit, one of 
which is whoUy between citizens of différent states, and may be fully de- 
termined as between them without the présence of the other défendants. 
In our view of the case, there is but a single controversy; and, that be- 
ing so, the case is clearly not removable under the third clause of section 
2 of the act of March 3, 1887. Bamey v. Latham, 103 U. S. 205; Hyde 
V. Ruhle, 104 U. S. 407; R-aserv. Jennison, 106 U. S. 191, 1 Sup. Ct. 
Rep. 171; Ayres v. WiswaU, 112 U. S. 187, 5 Sup. Ct. Rep. 90; RaUroad 
V. Wilson, 114 U. S. 60, 5 Sup. Ct, Rep. 738; Tdegraph Co. v. Brùwn, 
32 Fed. Rep. 337. The bill in this case charges, in substance, that the 
plaintiff and the four individual défendants were copartners, and as such 
owned certain niining property; that two of the partners (Messrs. Horher 
and Cornell) were deputed to sell the property, and sucoeeded in raaking 
a sale to the Montrose Placer Mining Company. The bill allèges that 
défendant Horner, on the consummation of ihe sale, received for the 
property certain money, and also 125,000 shares of stock in the purchas- 
ing Company, but that he has failed to account to plaintiff and one of 
the other partners, who is made a défendant, for their just proportion of 
the money and stock so received. The bill also allèges that the Montrose 
Mining Company still owes about $10,000 of the purchase priée. The 
bill thereupon prays that Horner may be compelled to account for what 
was received for the mine, and for a gênerai accounting as between the 
partners; that the stock which Horner received on the sale of the mine 
may be decreed to belong to the partnership, and may be sold, and the 
proceeds divided; and that, inasmuch as Horner is insolvent, and has 
no property besides the stock, and is threatening to sell and dispose of 
the same, that he be enjoined from so doing, and that the Montrose Min- 
ing Company be enjoined from permitting transfers of the stock on its 
books pending this suit. There is also a prayer that a receiver be ap- 
pointed to take possession of the stock in controversy, and ail other part- 
nership assets, including the $10,000 said to be due to the partnership 
from the Montrose Mining Company. We think that in ail of thèse aver- 
ments there is but a single controversy or cause of action disclosed; that 
it is substantially a bill to hâve certain property adjudged to be partner- 
ship property, and to obtain a decree liquidating the afFairs of the part- 
nership. It does not appear that, in addition to the suit to discover firm 
assets and wind up the partnership afifairs, there is another and separate 
controversy involved between the mining company on the one hand and 
the plaintiff and his copartners on the other. The mining company may 
or may not admit that it owes the firm a balance of $10,000 on account 
of its purchase of the mine, The bill does not aver that there is any con- 
troversy on that point; but, whether there is or is not such a controversy, 
it cannot properly be tried and determined in this action. In the nat- 
ure of things, that is an issue when it arises, that must be settled by a 
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suit at law, brought by a feceiver of the firm, or by the partners them- 
selves, and such suit may or may not be removable, according to the cit- 
izenship of the parties litigant as it may then appear. It is sufEcient to 
say that a controversy of that nature is not involved in this action, and 
that the only apparent object of making themining company a party de- 
fendant to this bill was to obtain an injunction against it, restraining it 
fïom permitting transfers of the stock in dispute, during the pendency of 
the litigation between the plaintiff and his copartners as to its ownership. 
We think it clear that the niere -fact that the bill shows that in a cer- 
tain event the plaintiff and his copartners may bave a right of action at 
law against the mining company, (which right of action, however, is not 
properly cognizable in this suit,) does not entiUe the corporation to re- 
move the cause to this court as one involving a separable controversy. 
The motion to remand is accordingly sustained. 

Bbewer, J., concura. 



EoBB d al. V. Vos d oX. 
iOireuît Court. S. jj. Ohio, W. D. August 38, 1888.) 

1. Eqtjitt — JuRisDicTroN — Inadéquate Remedy at Law. 

In an action against life-tenants. to subject their interest to the claims of 
creditors, an unauthorized and f raudulent appearance was entered for the re- 
: versioners, and, without their knowledge or consent, a decree was flled that 
the land be sold divested of their, interest. The attorney fraudulently appear- 
ing for them converted the proceeds. Held, that the reversioners had no ad- 
équate remedy at law, and that equity had jurisdiction to relieve against the 
fraud. 

2. FEDERAL Courts— JuRiSDicTioTT — Judgment of State Courts. 

Fédéral courts hâve jurisdiction to relieve against a title fraudulently ob- 
tained by proceedings In a state court by enjoining the assertion of the f raud- 
ulent title. 

In Equity. 

This was a bill in equity by James Hampton Robb and Charles E. 
Strong against August Vos, William Stix, and Moritz Loth to enjoin the 
défendants from asserting a fraudulent title to real estate. 

Hannon, Colston, Goldsmith d: Hoadly, for plaintifi's. 

A. B. Hiuston and WUby <& Wald, for défendants. 

Hammond, J. The demurrer in this case must be overruled. As to 
the jurisdiction of the court, it is very clear that it cannot be defeated on 
the ground that the purpose of the bill is to set aside, as if upon error 
or appeal or some such review, the deerees of a state court for irregular- 
ities or the like, nor upon any équitable considération for which a court of 
compétent jurisdiction might grant a new trial as at law for some fraud, 
accident, or mistake entitling a party to such relief. It is not that kind 
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of a bill, but is one attacking the title of the défendants to certain real 
estate, which it is alleged they hâve procured by a fraudaient judiciaJ 
proceeding. The relief asked would leave the proceedings of the state 
court intact as judicial proceedings, and it is not necessary in granting 
effective relief to interfère with them in the sensé of setting aside the de- 
crees by directing that they should be vacated or corrected in whole or 
in part, as under some circumstances a state court of equity might do, 
if essentiai to be done, but as to whiçh this court could not act upoii the 
records of a state court. Ail that need be done is to enjoin the défend- 
ants from asserting their alleged fraudulent title against the paramount 
title of the plaintiffs, because of the alleged frauds in procuring that title, 
This is just as effective as vacating the decree could be, but yet it is not, 
technically, vacating the decree in the sensé already mentioned. That 
this jurisdiction exists to prevent the parties from relying on a frauda- 
ient title procured by judicial proceedings, in whatever court they may 
hâve been taken, is beyond question. A state court of equity could so 
act as to titles procured through fraudulent proceedings in a fédéral court, 
and so may the fédéral courts as to those acquired in the state courts. 
If the parties and property were in a foreign court, the relief would also 
be available. Saj's Mr. Justice Beadley, in Johnson v. Waters, 111 U. 
S. 640, 667, 4 Sup. Ct. Rep. 619: 

" The court of ehancery 13 always open to hear complaints against fraud, 
whether committed in pais or in or by means of judicial proceedings. In 
sucli cases the court does not act as a court of review, nor does it inquire into 
any irregularities or'errors ot proceeding in another court, but it wi!l scru- 
tinize the conduct of the parties, and, if it finds that they bave been guilty of 
fraud in obtaining a judgment or decree, it will deprive them of the beneflt 
of it, and of any inéquitable advantage which they hâve derived under it." 

Nor is the ground of demurrer well takeu that the court has no juris- 
diction, because the plaintiffs hâve an adéquate rem edy at law. Brieiiy, 
the bill allèges that the plaintiffs were the owners of certain valuable real 
estate which was in possession of certain tenants under a lease for thé life 
of two persons for whom the plaintiffs are' trustées, with peculiar cove- 
hants, not necessary to hère mention. Those tenants for the life of an- 
other being involved, their judgment creditors sought by the judicial 
proceedings afpresaid to subject their interest in the lands to their debts, 
and had the right to do this. But one Kebbler, an attorney atlaw, con- 
ceived the scheme of using those proceedings to divest the plaintiffs (the 
trustées) of their interest in the land by its sale, he enibezzling the pro- 
ceeds, which he did. Thèse trustées were parties to the record; and 
Kebbler, without their knowledge or consent, made an unauthorized and 
fraudulent appearance, filed a cross-biU for them, and consented to the 
sale of the real estate, divested of their interest; he pocketing the money. 
He had no authority, express or iraplied, to appear for them, and they 
never heard of the transaction until after the sale. The défendants were 
Ihe purchasers, and this bill seeks to avoid the title so acquired. 

It is suggested that the transaction was really a mortgage for investment 
of funds, and not a lease, but this is immaterial hère. Whatever the rela- 
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tion,: there is' ho adéquate remedy' at law. A suit for the rené not paîd, 
and the right to which is deniecJy if available at law by proof of the facta 
constituting the fraud, would leave the muniment of titie still outstanding, 
and always threatening; and the process of eollecting the rent by suit 
might be, and would probably hâve to be, repeated at every rent-day , while 
witnesses might die and proof be destroyed. So of ejectment, if that be 
possible in the complications of the case. The muniments of title would 
still be outstanding and uncanceled. Moreover, the purchasers, being en- 
titled to the interest of the original tenants for life of the cestuis que vie, it 
may be doubtful if ejectment would lie as a trial of title. But if it did, 
no such action would afford the adéquate and plenary relief asked by this 
bill. It is not sufficient that there is à remedy at law, — that remedy must 
befull, complète, and adéquate; and, under the peculiarities of this case, 
it dearly is not. It is not necessary to consider whether on the alléga- 
tion of the bill it appears that the défendants are innocent purchasers, or 
hâve any other défense which may be available; such, for example, as 
that the action of Kebbler was binding on the plaintiffs, and that their 
remedy is against him. If the défendants had such knowledge, actual 
or constructive, of this fraud as would protect the plaintifFs from their 
title, they might recover on this Mil, possibly, notwithstanding Kebbler's 
authority to bind them. AU thèse matters are more properly cogniza- 
ble on the issues made by answer or plea. The bill is good on it face, sub- 
stantially. Démarrer overruled. 



Faeguson et cd. v. Johnston et (d. 
(Biatriet Court, JV. D. Mississippi. June Term, 1888.) 

FBAtfDUIiENT CONVETANCES — MOBTQAGB DkBD AbSOLTJTB — WrrHHOliDlNG 
AGREEMENT TO KECOIfVBY FKOM RECORD. 

A deed to land, absolute on its face, duly acknowledged and recorded, for 
tlie considération of $2,000 in cash paid, expressed in tlie deed, wlien it was 
really a security for a past indebtednesa of $400, and future advances, in ail 
to the amount of $2,000, and the grautee at the same time gave to the grantor 
his obligation to reconvey the land upon the payment of the amount, with 
the understanding that the obligation to reconvey was not to be recorded or 
madeknown for the purpose of preventinginjuryto the crédit of the grantor, 
and to preVent his property from being attached, held fraudulent and void as 
to the tnen existing creditors of the grantor. 
(Syllabua by the Court.) 

ïn Equity. Hearing on pleadings and proofs. 
E. Mayés, for complainant. 
Sullivan & Whitfield, for défendants. 

HiLL, J. This cause is submitted upon bill, amended bill, answers, 
exhibits, and proofs, from which the following facts appear: Complain- 
ants were commission merchants, in the city of Memphis, Tenn.; and 
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défendant H. M. Johnston was a country merchant, doîng a small re- 
taîl business in the town of Courtland, Miss., in the early part of 1885, 
and was indebted to complainants for àdvances theretofore made in the 
sum of four to five hundred dollars, and applied to complainants forfur- 
ther àdvances to enable him to continue his business forthat year, which 
complainants declined to fumish unless secured, when, after negotiations 
had commenced between th«m, it was agreed that Johnston should, to 
secure the payinent of that already due, and for further advanoes to be 
made, exécute to said Farguson a deed in fee-simple, absolute on its face, 
to the tract of land described in the bill, and to receive from said Fargu- 
son his obligation to reconvey the land to Johnston upon the payment 
of the amount that raight thereafter remain due, upon six-months' no- 
tice of a demand of payment. The business was done, and the transac- 
tions were had, by Johnston under the name and style of H. M. John- 
ston & Co., though he was the only party interested. To carry out thia 
agreement, Johnston and his wife, Emma 0. Johnston, on the lOth day 
of March, 1885, or bearing that date, executed a deed of conveyance to 
said land to said Farguson for the expressed considération of $2,000 cash 
in hand then paid, which deed was acknpwledged on the 14th day of the 
same month, and filed for record in the proper office on the 16th of March, 
1885. From a letter bearing date the 5th of March, 1885, written by 
Johnston to complainants, and received by them, as appears from a let- 
ter written by complainants bearing date March 7th, the deed and note 
were inclosed by Johnston at Courtland, Miss., to complainants in Mem- 
phis. How the deed was sent before the date of its exécution is not 
explained. To carry out the arrangement, H. M. Johnston, in the name 
and style of H. M. Johnston & Co.,signed and sent or delivered to com- 
plainants his note, which is as follows: 

"CouBTLAND, Miss., Feby. 19th, 1885. 
"On Isfc Jan., 1886, we promise to pay to J. T. Farguson & Co. two thou- 
sand dollars, for value received, bearing interest at ten per cent, per annutn 
from maturity, and payable at tlieir office in Memphis, Tenn. 

[Signed] "H. M. Johnston & Co." 

The presumption is that the note was written on the day it bears date; 
but at what particular time it was signed and delivered, does not satis- 
factorily appear. In further carrying out the agreement entered into, 
said Farguson executed and delivered to H. M. Johnston the written 
agreement as follows: 

"Memphis, Tenn., Marcli 28) '86. 

"H. M. Johnston, and wife, Emma O. Johnston, conveyed to me by deed 
dated March 10, 1885, the north-east quarter of section nine, township ten, 
range seven, in the Second court district of Panola county, Missi, for the 
stated considération of two thousand dollars. This deed was made td secure 
the firm of J. T. Farguson & Co., of Memphis, Tenn., In any amounts that 
are now or may hereaf ter be due the said firm of T. J. Farguson & Co. by H. 
M. Johnston, or by H. M. Johnston & Co. ; and I no w agrée and bind myself to 
reconvey to said H. M. Johnston, and his wife, Emma O. Johnston, the 
àbove-described lands whenever reqUested by them to do so, provided ail of 
the indebtedness of the said H. M. Johnston & Co. hàs been paid, with in- 
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terest accrued; ahd provided said indebtedness is paid wilhin six montha 
af ter demand ■ ha3 been made iipop them to make such payments by said J. 
ï. Farguson & Co. I only agrée to convey by quitclaim deed. 

[Slgned] "Jno. ï. Paeguson." 

This paper or defeasance was not acknowledged or recordéd, and it was 
understood by both parties that it would not be made public, and for 
the reason that, if known, it might affect the crédit of Johnston, and 
might cause his property to be attached. It appears from the account 
exhibited by coinplainants with their bill, that Johnston was, on the 9th 
day of March, 1885, credited with the amount of the note, 12,000, and 
charged with the discount thereon, $131.56; and that the business was 
continued until the 16th of January, 1886. The last item seems to hâve 
been advanced by complainants, and the last crédit appears to havebeen 
given, on August 14, 1886, when the account was balanced, and a crédit 
for $386.63 was entered upon the note for $2,000. Aboutthelst of Feb- 
ruary, 1886, as it seems from the correspondence, some propositions passed 
between the parties relative to a settlément of the indebtedness by a sur- 
iiônderof thelaud, whichwas not consummated; when,on the4th dayof 
February, 1886, complainants served a written notice on Johnston, de- 
manding the payment of the amount due them on or before the lOth day of 
August thereafter, or that possession of the land should then be surrendered 
to them. On the 5th day of February, 1886, Hill, Standish & Co. sued 
0ût their writ of attachment in the circuit court of Panola county, in this 
state, against said H. M. Johnston, or H. M. Johnston & Co., and on 
the next daj' caused the sarae to be levied upon the interest which said 
Johnston had in the lands described in the bill, which cause was removed 
to this court, and upon which judgment was rendered against said John- 
ston in favor of plaintiffs on the 9th day of June, 1886, for the sum of 
$1,150.50, and an exécution was issued upon the same, and a sale 

thereof made by the marshal of this court on the day of , 

■^hen the same was struck oflf to W. V. Sullivan at the sum of $25, and 
a deed made by the marshal, conveying to him ail the title to said land 
held by said Johnston, whb holds the same for Hill, Standish & Co. On 
the 16th day of January, 1886, Merderson & Co. sued out their writ of 
'attachment. in this court against said H. M. Johnston, and on the iBth 
day of February, 1886, caused the same to be levied upon the interest 
which said Johnston had in and to the land described in the bill, and 
on the 9th day of June, 1886, obtained judgment in said suit against 
said Johnston for the sum of $776.22, and upon which a venditwni ex- 
ponaswas issued and executed by the marshal, when the interest of John- 
ston 30 levied upbn was sold and struck ofif to W. V. Sullivan, and a 
(ieed made to him; he holding the same as trustée for the plaintiffs in 
said suit. Sullivan is made a défendant to the cross-bill, and represents 
the interest of his clients in both of said attachment suits. Thèse are 
ail the facts that need be stated to an understanding of the questions to 
be decided. 

Thère is no dispute as to the character and purpose of the deed and. 
defeasance. It was intended to operate as a security for the payment 
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of the amount then due by Johnston to complaiuants, and advances 
thereafter to be made during that year, not to exceed $2,000, and, as be- 
tween the parties themselves, was a valid and binding contract. The 
exécution of the note, its discount, etc., was only a form of keeping their 
accounts, and is nôt approved by the courts, and espeeially by the su- 
prême court of this state, by whom it bas been characterized as a trick 
of book-keeping. The transaction will be considered, as between the 
parties, as it really was intended to be, and the note be will disregarded, 
further than it provided a limit to the amount to be secured. The indebt- 
edness is only the amount due upon the account, with interest. It is 
clear that this contract was intended to be executed in Memphis, Tenn., 
and I am of opinion that, under the proof, Only 6 per cent, can be al- 
lowed upon the balance of said indebtedness; the note being disregarded 
only as to the limit of the amount intended to be secured. If the note 
was held to be the indebtedness, instead of the balance due on the ac- 
count, then there would be some trouble in determining whether or not 
the note bearing 10 percent, interest coùld be allowed 6 percent. , or 
relief denied altogether. It is weU settled that, in the absence of a valid 
contract to pay, a différent rate of interest — the rate at the place of per- 
formance — must govern; but it is also settled that the parties may con- 
tract in writing for the rate of interest allowed by law in the place where 
the contract is made. Ten per cent, per annum may be contracted, in 
writing, in this state, to be pàid for the loan of money or forbearance ih 
payment. In Tennessee, where usurious interest is enlbraced. in a writ- 
ten contract, and it appears on the face of it, and the party claiming it 
goes iiito a court of law or equity to enforce the payment, the court re- 
fuses a judgment or decree for any part of the debt claimed; but, unless 
the usurious interest appears upon the face of the obligation, and it is 
established hy -proot aliunde, then the amount due, with légal interest, is 
allowed. The proof in this case leaves it uncertain where the note was 
actually executed; so that, in any point of view, I cannot agrée with 
counsel for the défense that no relief can be given on account of usury. 
This brings us to the question as to whether or not the exécution of 
the deed and defeasance, with the understanding that the defeasance was 
not to be put on record, but to be kept secret, to prevent injury to the 
crédit of Johnston, and to prevent the liability of bis property to attach- 
ments on behalf of his creditors, rendered the same void, and the land 
liable to the debts of the judgment creditors, under which Sullivan 
claims title to thèse lands, or, rather, to the dei)ts of thèse creditors, as 
it is admitted that Sullivan holds only as trustée for them, and, if lia- 
ble, is the liability to that portion of the indebtedness accrued before, or 
both after and before, its exécution. It is clear that, if the account of 
the transaction given by Johnston in his testimony is correct, then th^ 
transaction vvap fraudulent and vôid as to the éxisting creditors of John- 
ston; being designed to hinder and delay them in the collection of their 
debts. No matter which party proposed that the conveyance sbould be 
made in the way it was donc, the proposition being made on the one 
side and accepted on the other with the avowed purpose of keeping the 
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true transaction a secret to prevent its injuring tbe crédit of Johnston, 
and to prevent the land from being attached by his creditors, involved 
both parties alike in the fraudulent purpose. Johnston testifies that the 
proposition came first from Parker, one of the partners, and Parker testi- 
fies that it came first from Johnston, so that it is difficult to détermine 
which one of the witnesses gives the true statement of the transaction. 
But I am satisfied from ail the proof and circumstances surrounding the 
transaction, as shown from the proof, that it was understood between 
both parties that the deed was to be absolute upon its face, and that the 
defeasance was to be kept secret, and that this was for the purpose of 
avoiding préjudice to Johnston's crédit, and further to prevent John- 
ston's interest in the land from being subject to attachment for his debts 
he was then owing; and for the reason that subséquent creditors could 
nol be presumed to give crédit upon the faith of his owning the lands, 
the title tq which was absolutely in Farguson, as the same appeared of 
record. The fact that he remained in possession the balance of the year 
in which the deed was made,- could not afi'ect the apparent title of Far- 
guson; 80 that it is diflBcult to, perceive how the title, being absolute in 
Farguson, could add anything to Johnston's crédit, or that his subsé- 
quent creditors could be deceived and defrauded thereby. But it is ap- 
parent that the making the deed absolute on its face, with the defeasance 
intended ûot to be recorded, bi:|.t to be kept secret, was calculated to de- 
çeive exisling creditors, and to hinder and delay them in the collection 
bf their debts, and therefore fraudulent and void as to such existing 
debts. It not satisfactorily appearing how much, if any, of the debts 
for which judgment was rendered in thèse attachment suits was con- 
tracted before the exécution of this deed, the cause must be referred to 
a master, to take proof, and state the amount that was contracted prior 
to that time. Ail others matters will be reserved until the coming in of 
that report. v 



BowMAN î?. Patrick et al. 
{Gircuit Court, E. D. Missouri, E. J). September 17, 1888.) 

1. Vbndob AHB Vendée — Whbn Contraot Complète — Estoppel. 

Where, after pegotiations by mail and telegraph for the sale by complain- 
ant to défendant of an interest in mining proçerty, which, if oonsummated, 
would relieve coraplainant of liability for certain expenses of boring for min- 
erais, an agreement is signed and mailed by défendant to complainant for his 
signature, which l;e does not sign, but signs and returns another, materially 
diflEerent m its terms, of which défendant does not indicate his acceptance by 
signing or otherwise, and afterwards draws on çbmplainant for his part of 
said expenses, défendant cannot claim the transaction to be a completed sale. 

% EqUITT— RbBOISSION— CONPIDBNTIAL RELATIONS— MANAGING PaKTNEB. 

The managing partner in a mine having actively concealed from his co- 
partner the làct that valuable ore had been found, the latter being absent, 
and having mifiledhim as to its true condition by letters, a sale by the latter 
to the foriper at a grossly inadéquate price will be set aside as fraudulent.* 

'That equîty wlll set aside a conveyance or sale obtained by f allure to disclose material 
circumstances on the part of a yendee who stands in a confldential or fiduciary relation 
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8. Same— Lâches. ;. ■ , , 

Although complainant knewshortlythereafter that minîng property which 
he had sold to his managing partner for a small price was very valuable. yet, 
as he did not know that the ore which enhanced its value was discovered 
before the sale until shortly before bringing suit to set the same aside for 
fraud, a delay of four years in attacking suiîh sale would not bar complainant 
from relief.* ' 

In Equity. 

Bill by Frank J. Bowman against William F. Patrick and James M J 
Patrick, to set aside a conveyance alleged to be obtained by fraud. 
Erasmm McGinnis, for complainant. 
Oanningkam & Eliot, for défendants. 

Bbewee, j. This is an action brought by complainant to set aside a 
sale of his interest in certain mining property known as the "Col. Sellers" 
and "Accident" mines, situated near the town of Leadville, in the state 
of Colorado, and to compel the défendants to account for ail moneys re- 
ceived by them as proceeds of the interest so sold. The case is submit- 
ted on pleadings and proofs. The facts undisputed are thèse: In Feb- 
ruary, 1882, T. C. Stebbins and others owned the Col. Sellers and Ac- 
cidents mining locations. In that raonth a contract was made between 
thèse owners on one side and the complainant and défendant William F. 
Patrick on the other, by the terms of which Contract complainant and 
Patrick were to sink a good and substantial sbaft down to limestone in 
place or bed-rock, unless pay minerai was sooner found; also to make 
application for patent title to said mining claims, and in considération 
thereof were to receive a deed to an undivided one-half of the property. 
A deed in pursuance of this contract was executed and placed in escrow. 
Complainant and his partner,, Patrick, entered upon the performance of 
this contract, the shaft was sunk, minerai was discovered, the deed 
placed in escrow was delivered, and the mine became a very profitable 
one. On October 19, 1882, complainant conveyed to said défendant 
Patrick his interest in the property, and this is the sale which is chal- 
lenged. Complainant and défendant Patrick were partners in this con- 
tract, and the tirst question to be considered is the law which controls in- 
sales by one partner to another. 

The rule for the fédéral courts is laid down in Brooksv. Martin, 2 Wall. 
70. In that case the court, after noticing the fact that some authorities 
hold generally that the relation between partners is a fiduciary one, and, 
declining to express an opinion whether that rule is one of univérsal ap- 
plication, notices thèse features in that spécial partnership: First, that 
one partner was présent, and in the sole charge and management of the 
business, while the oth.er was at a distance; secondly, that this was by ar- 
rangement between the partners, and, therefore, that the managing part- 

to the yendor, or raise a trust in fsivor of the party defrauded, seé Keitb t. Kellam, 85 
Fed. Bep. 343, and note; Hunt v. Patchin, Id. 816, and note; Miller v. Railroad Co., , 
(Àla.) 4 South. ïlep. 842, and note. 

'As to what circumstanoes are suBSclent to rebnt the imputation of lâches, see Mc- 
CampbeU v. MoFaddin, (Tex.) 9 S. W. Kep. laS; Cul ver v. Pierson, (N. J.) 15 AU. Rep. 
269, and nota. ' • 
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ner was really an agent in charge. Upon snch a state of facts, in case 
of a sale by the managing partner to the other, the court thus states the 
rule: 

" We ]ay down this as applicable tothe case before us, and to ail others of 
like chaiacter, that, in order to sustain such a sale, it rûust be made to ap- 
pear — First, that the priée paid approximates reasonably near to a fair and 
adéquate considération for the thing purchased; and, second, that ail the in- 
formation in the possession of the purehaser whioh was necessary to enable 
the seller to form a sound judgment of the value of what he sold should hâve 
been communicated by the former to the latter." 

The suprême court of the state of Missouri, the state in whioh com- 
plainant resided, and the suprême court of Colorado, the state in which 
the défendant lived, and where the property was situate, seem inclined 
tb go even beyond the suprême court of the United States in asserting 
the fiduciary nature of the relations between partners. Poméroy v. Ben- 
ton, 57 Mo. 631; Caldwell v. Davis, (Colo.) 15 Pac. Rep. 696. In this 
case it is conceded that complainant lived in St. Louis, and was only 
once in Colorado between February and October; that said défendant 
Patrick lived in Leadville, and had the active management of the busi- 
ness, and this by arrangement between the partners; so that the case 
cornes squarely under the rule laid down in Brooks v. Martin. That rule 
must therefore be regarded as controlling in this case. 

The second question is, when did complainant make the sale to de- 
fendant? Unquestionably the conveyance was not made until October 
19th; but défendant insists that, a binding contract of sale had been en- 
tered into theretofore, and that from the moment it was entered into the 
fiduciary obligations arising from the partnership ceased. Fortunately 
the negotiations of the partners leading up to the sale were in writing, 
so that we do not hâve to dépend upon the uncertain memory of wit- 
nesses. On June 19th the parties met in St. Louis, — the shaft having 
been sunk a hundred feet or more, — and made a settlement. Patrick 
wàs indebted to complainant for moneys paid out for him by complain- 
ant in some business transactions outside of this, which were allowed in 
this settlement, and a balance of $288.69 found due from the complain- 
ant to défendant on account of the moneys expended in sinking the 
shaft. For tKat sum complainant gave his note, due in three months. 
Up to this time nothing had been said in référence to a sale. Patrick 
rçturned to Colorado, and complainant startèd to spend the summer in 
the woods in the northern part of Wisconsin, his post-office address be- 
ing Bayfield, Wis. On the 22d of June Patrick wrote from Colorado to 
coriiplainant a letter containing this proposition: 

"In regard to your interest in the Col. Sellera, I think I know a man who 
will pay the note you gave me, $288.69, and take your interest ofif your hands, 
and let me go right ahead with the work, which I would very mueh like to 
do. If you.are willing to let it go on thèse terms, which is thé sanie propo- 
sition you niade me in your office, please telegraph me inimediately, and I 
will try to make the arrangement." 

On June 27 th lie wrote another letter, containing this language: 
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"I would like to hâve an answer in regard to the proposition I mado yoa 
about tlie Col. Sellers, to return you your note and forfeit your share in the 
contraet. There is a party hère who wiil take it. " 

And on June 28th a third letter, containing this: 

"Please let me know what we are to do in this new complication, and also 
about the Col. Sellers, as I am anxious to continue work on that property, 
and see what is there." 

Thèse letters were forwarded to complainant in Wîsconsin. On the 
13th of July complainant came out of the woods to Ashland, where was 
a telegraph station, and sent this telegram to Patrick: 

"Tours of June 22d received yesterday; proposition aecepted; send note." 

On July 15th Patrick answered by this telegram: 
"Acceptance too late. Proposition was dépendent on immédiate accept- 
ance iu St. Louis. See my letter of flfth." 

On Julj' 16th, from St. Paul, complainant wrote this letter: 
""When I came out ot the woods I found your letter of June 22d waiting my 
answer, and I telegraphed you on same day, accepting your proposition to sur- 
render to you a!l my remaining interest in the property adjoining the A. Y. 
on you surrendering my note; and o^ a perusal of your subséquent letters, 
received hère at St. Paul to-day, I leàrn that is your wish. I do not com- 
plain of it. My judgraent differs from yours as to the course to pursue, and 
I should not stand in your wsjy, and wilJ not. If you wish anypaperssigned, 
send, aiid I will sign them. My address is Bayfleld, Wia." 

According to his testimony he had received the letter of 22d June at 
Ashland, and the letters of the 27th and 28th after reaching St. Paul. 
On August 2d, défendant wrote complainant this letter: 

"Leadville, Colc, August 2, 1882. 

"JUr. F. J. Bowman — Dear Sir: Yours of tiie 16th ult. received. In ac- 
cordance with your request therein I send the within paper for your signa- 
ture. I sold the note in St. Louis, before getting your leply, so will hâve to 
wait until it matures, which will be Sept. 19th." 

The paper inclosed in the letters of August 2d is, in fuU, as follows: 

"Memoranda of agreement, made and entered into this day of , 

A. D. 1882, by and between Frank J. Bowœan, of the city of St. Louis, state 
of Missouri, and William F. Patrick, of the city of Leadville, state of Colo- 
rado, witnesseth: That whereas, said above-named parties did, on the 17th 
day of February, A. D. 1882, enter into a certain contraet in writing with 
Théodore C. Stebbins, Lyman Robison, Saml. J. Glover, and Harvey Howard, 
by the terms of which written contraet the said Bowman & Patrick, in con- 
sidération of the conveyanceto them by said Stebbins and others, abovenamed, 
of the undivided one-baif right, title, and interest in and to the * Col. Sellers 
Lode' and the 'Accident' Iode mining claims, agreed to sink a shaft upoh one 
of said mining claims to pay minerai orlimestone in place; and whereas, con- 
sidérable work and development has been done and performed on said Col. 
Sellers lode, and the expense thereof has been borne principally by said Patrick, 
and said Bowman is unwilling to continue said work or pay any of the costs 
thereof; and whereas, on the 19th day of June, 1882, said Bowman executed 
and delivered to said Patrick his certain promissory note of that date for the 
sum of two hundred and eighty-eight dollars and seventy cents, due 90 days 
after date, and bearing interest at the rate of eight. per cent, per annum, which 
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note was for saM Bowman'a psoportionate share of the cost and expenses of 
workmg said Col. Seller's Iode, and whieh had theretofore been paid b}' said 
Patrick; and whereas, said Patrick bas negotiated and sold said note: Now,, 
therefore, it is hereby agreed by the parties hereto, that if said Patrick will 
pay said note wben the same becomes due, and savé the said Bowman f rom the 
payment of the same, or any portion thereof, the said Bowman will release 
and surrender to said Patrick ail his right, title, and interest in and to the 
above-described contract so made with said Stebbins and others to the prop- 
erty deseribed therein. The said Bowman further agrées, on the payment 
of said note and the surrender of tîie same to hira, to exécute and deliver to 
said Patrick a good and sufflcient deed of conveyance of his right, title, and 
interest in and to the mining property deseribed in said contract, and known 
as the ' Col. Sellers ' and «Accident' Iode mining daims, situated in Califor- 
nia mining district, Lake county, Colorado, and the said Patrick agrées on 
his part, upon such conveyance to him, to release said Bowman from any 
and ail liability uhder said contract so made with said Stebbins et al., and to 
save said Bowman from ail such liability. 

"In witness whereof, the parties hereto bave hereunto set their hands and 
seals, the day arid year first above written. 

«W. F. Patrick. [Seal.] 

"Witness as to Patrick: E. A. Reynolds." 

In reply, and on August 28th, complainant sent tbis letter: 

"Camp NEAE Brûle BiVEE, August 28, 1882. 

"Ifft Wm. ff. Patrick — My Dbab Sir: I send you the contract you désire, 
and trust this will settle our matters pleasantly and amicably. I hâve in- 
serted a clause concerning your brother's interest, but he may not care to re- 
tain it. My addtess will be St. Paul, until Sept. lOth; then I sliall return to 
St. Louis and business. Yours truly, Frank J. Bowman. 

"P. S. Mails are slow hère." 

"Mémorandum of agreement made and entered into this day of 

-, A. D. 1882, by and between Frank J. Bowman, of the city of St. 



Louis, State of Missouri, and Wm. F. Patrick, of the city of Leadville, state 
of Colorado; witnesseth: That whereas said above-named parties did, on the 
17th day of February, A. D. 1882, enter into a certain contract in writing 
with Théodore C. Stebbins, Lyman Robison, Samuel J. Glover, and Harvey 
Howard, by tlieterms of which written contract the said Bowman & Patrick, 
in considération of thecoiiveyance to them by said Stebbins and others above 
named of the undivided one-half rijrht, title, and interest in and to the 'Col. 
Sellers' Iode and the 'Accident' Iode mining claims to pay minerai orlime- 
stone in place; and whereas, considérable work and dev«lopment bas been done 
and performed on said «Col. Sellers' Iode, and the expense thereof has been 
borne principaliy by said Patrick, and said Bowman has been and is unwill- 
ing to continue said work in such manner as said Patrick desires, or to pay 
any of the cost thereof if c'ontinued in such manner as said Patrick desires, 
or to pay any of the cost thereof if coutinued in such manner as said Patrick 
bas directed; and whereas, on the 19th day of June, 1882, said Bowman exe- 
cuted and delivered to said Patrick his certain proraissory note of that date for 
the sum of two hundred and eighty^eight dollars and seventy cents, due ninety 
days after date, and bearing interest atthe rateof eight per cent, per annum, 
wbich note was for the full amount of said Bowman's proportionate sbare of 
thecosts and expenses of working said ' Coi. Sellers ' Iode, wbich then retnained 
due and nopaid, ail previous amounts having been fully paid by him; and 
whereas, said Patrick has negotiated and sold said note: New, therefore, it 
is hereby agreed ;by the parties hereto that said Patrick will pay said note 
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wlien the same becomes due and payable, and save the said Bowman from the 
payment of the same or any portion thereof, and in considération thereof the 
said Bowman will release and surrender to said Patrick ail his remaining in- 
terest in and to the above-describéd contract, ao made with said Stebbins and 
others, and to the property described therein (reserving and excepting, for the 
use of the brother of said Patrick, a one-sixth interest in said contract, if he 
shall elect to pay his assessments thereon.) The said Bowman further agrées 
that, on the payment of said note, and the surrender of the same to him, to 
exécute and delivertp said Patrick agood and sufHcient deed of conveyance of 
his right, title, and interest in and to the mining property described in said 
contract, and known as the ' Col. Sellers ' and 'Accident ' Iode mining claims, 
situated in California mining district, Lake county, Colorado; and the said 
Patrick agrées on his part, upon such conveyance to him, to release said Bow- 
man from any and ail liability under said contract so made with said Stebbins 
et aï., and to save said Bowman from any and ail such liability. 
"Witness onr hands and seals, this 28th day of Àugust, 1882. 

"Fbank J. Bowman." 

Thèse letters and telegrams are produced in évidence, their sending and 
receipt adnaitted. Beyond that défendant claims that on July 5th he 
wrote to complainant at St. Paul a letter, of which this is a copy: 

"Leadville, July 5, 1882. 
"Mr. Frank J. Bowman, Merohants Hotél, St. Paul, Minn. — Dear 8ib: 
I send you a statementon ail amounts paid on the Col. Sellers contract since 
our settîement, from which you will see that the amount due from you thereon 
is $952.32, for which amount I will draw on you to-morrow. I wish tono- 
tify you, and hereby do so, that if the draft is not paid, that I will apply to 
Stebbins and Eobinson and their partners fora new contract in myown name. 
I bave eonsulted an attorney hère, and am satisfted that we are obliged to .con- 
tinue the work in order to comply with our contract, and that your plan of 
doing a little work every ten days would not be acting according to its letter 
or spirit, and would cause a forfèiture of the contract, and the loss of the 
amount we havespent in sinking the flrst 100 feet. The same attorney also 
tells me that, under our contract, if you do not pay your proportion whea 
called upon, you forfeit your rights under said contract. I want to deal fairly 
with yôu, and will tell you that in my opinion the shaft, which is now 165 
feet deep, is looking very promising ; and I think we are not very far from 
the contact. My reasons for thinking so are that porphyry is now heavily 
iron-stained. Hope that you will pay the draft, and that we may continue to 
■work together; but if you do not, I will hâve to protect myself, and will do so 
by taking the new contract as I hâve said. I withdraw my offer to return 
your note for $288.70, dated June 19. 1882, in case you assign your interest 
in the contract to me. Yours truly. W. P; Patrick." 

—And at the same time he drew a draft for the amount named in the 
letter upon complainant at the Merchants Hôtel at St. Paul. This draft 
was not paid, and, according tp complainant's testimony, was never pre- 
sented to him, and it was sent by défendant indorsed, "without protest." 
This letter was not offered in évidence, and whether any such letter was 
received by complainant, and whether the copy offered is a correct copy 
of the letter sent, are both matters of dispute. There confessedly were 
no other communications, written pr oral, save one to be hereafter no- 
ticeid, between the parties until they met on October 19th, in St. Louis, 
when the deed was executed. Now,, upon those facts it is clear that no 
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biuding contract was entered into between the parties untîl that time. 
The letters in June from défendant contain no proposition of his own, 
but simply communicate the proposition of another party; while on July 

. 13th complsiinant telegraphed accepting; yet, according to defendant'a 
testimony, — and he cannot now be heard todeny it,' — he had eightdays 
before withdrawn the proposition, and two days after the telegram of 
July 13th he notifies complainant that his acceptance was too late. Of 
course he cannot now say thatany contract was created by thèse commu- 
nications. He himself had never made a proposition, and the party for 
whom he assumed to act had withdrawn his offer. While it is true that 
on July 16th complainant by his letter indicated a willingness to sell 

' upon the same terms, yet the letter and agreement sent by défendant on 
August 2d was no acceptance ofcomplainant's proposition. The agree- 
ment as prepared did not purport to bind défendant, but only to bind 
complainant. It was an attempt on the part of défendant to obtain an 
option on the property. The contract provides that if défendant shall 
pay the note of complainant, which had been theretofore negotiated by 
défendant, and which did not become due until September 19th, then 
complainant should deed; but no binding obligation is assumed by de- 
fendant. If he should fail to pay the note, the contract would become 
nugatory. Complainant, evidently unwilling to sign a contract which 
bound only one of the parties, on August 28th prepared a new contract, 
binding both parties, which he himself signed and forwarded. Defend- 

' ant never signed oràccepted this; for, although he now testifies that he 

■ considered the matter closed, yet no such unexpressed intention com- 
plètes a contract. Up to October 19th nothing had been done by which 
either party was bound. Complainant might bave withdrawn the pro- 

■ posed agreement of August 28th, and insisted upon retaining his share 
in the property, because his proposition had not been accepted; and de- 
fendant could hâve compelled complainant to pay his share of the ex- 
penses thus far incurred, because nothing had been done to release com- 
plainant from his obligations. As I said before, unexpressed intentions 
to accept constitute no acceptance. It would be strange indeed, if a 
party could avoid the obligations which spring from such confidential 
relations by saying that he intended to terminate them; for he was in a 
position — not bound by anything that had been done or said — to décline 
accepting, if before the 19th of October the absolute worthlessness of the 
mine had been disclosed. Until défendant had bound himself to pur- 

' chase, complainant had the right to rely upon him for fuU information, 
and the obligation of fuU disclosure remained until there was some bind- 
ing contract between the parties. It is not plaintifPs ofFer to sell, but 
defendànt's promise to buy, which cancels the obligations. While the 
relation of partners continues, their duties and obligations remain. But 
défendant insists that the obligations of partn^s are mutual, and that 

■ his obligation to disclose fully was released by complainant's failure to 
■pay his share of the expenses, and the case of McLure v. Ripley, 2 Macn. 
&.G. 274, is eited. Conceding the full authority of that case, I think it not 
in point. • On June 19th the parties had setlîed, and complainant had 
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made satisfactory arrangements for his share. He never received the 
draft of July 5th. The circumstances under which it was sent indicate 
that payment was not expected, and it was sent simply for the purpose 
of crowding complainant out, and getting a new contract in defendant'g 
separate name; for, in addition to what appears in the letter of July 5th, 
there is also a letter of the same date, written by défendant to his brother, 
in which this language is found : 

"The shaft in the Col. Sellers is lookin^ very promising. For several feet 
the porphyry bas been heavily iron stained, and I bave good reasons for think- 
ing we are near the contact. Acting on Col. BisseU's ad vice, I to-day wrote 
to Bowman, telling him that if he did not pay up I would apply to the own- 
ers of the ground for a new contract in my own name, and leave him out. I 
don't suppose he will pay, but I will let you into the new one on the same 
terms yon are in the old. " 

Obviously défendant was then intending to get rid of his partner, and 
resorted to'this stràtegy of sending a draft to one whom he knew to be 
absent on a hunting expédition, from whom he could not at the time rea- 
sonably, and did not in fact, expect payment, and whom, possibly, he 
thought the draft would not reach. Such stràtegy does not commend 
itself to the conscience of a chancellor, and does not relieve the party 
from the pressure of fiduciary obligations. 

The third question is this: Did défendant, priorto his purchase, dis- 
close ail the information in his possession which was necessary to enable 
complainant to form asound judgment of the value of what he sold? In 
respect to this matter, also, the testiraony speaks with no uncertain 
Sound. On the 31st of Augustalargebodyof ore wasdiscovered. This 
was before défendant left Leadville, and before he had received the con- 
tract of August 28th. He seems to hâve left immediately thereafter, in 
search of complainant. It is true, there was quite a flow of water at 
the same time, which prevented further work in the mine; but of the 
discovery of the ore, and that it was a large body of ore, there can be 
no dôubt; nor that the défendant was fully aware of it. As to the exact 
nature of the discoveries prior to that in the raine, the testimony is not 
altogether clear. There is testimony tending to show that about the 
middle of August a vein of minerai was discovered, and on August 16th 
a contract was signed by défendant and the original owners of the mine 
in which it is recited that "a Iode or vein is now by ail believed to hâve 
been struek," and which provided for the delivery of the deed thereto- 
fore placed in escrow as soon as the shaft should hâve been sunk to the 
depth of 250 feet, 10 feet below the depth then reached. In fact the 
shaft was sunk to 265 feet, and the deed delivered by August 31st, so 
that long priorto the conveyance from complainant to défendant, — prior 
to the time he received from complainant the contract of August 28th, 
—the parties in Colorado had transferred the title, recognized full per- 
formance of the contract, and, in fact, it had been pertbrmed and min- 
erai discovered. None of thèse facts were communicated to complainant. 
On the contrary, on September 2d défendant reached St. Louis, and, not 
finding complainant, sent him this letter, the obvious intimation of 
v.36F.no.3— 10 
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which was against the completion of the contract, receîpt of the deed, or 
the discovery of minerai; 

"I reached hère this morning, and hoped to flnd you. I sent you from 
Leadville an agreement conéerning the Col. Sellers, in which I agreed to pay 
that note, $288.70, and you relinquished ail rights nnder the agreement. 
The shaft is stUl going down. The note will be due about September 19th, 
80 please sign the agreement, if you hâve not already done so, and send to 
me as soon as possible, so that I may arrange to take up the note. My ad- 
dress for two or three weeks will be Kuoxville, Tenn." 

Beyond that, in the early part of August, indications of neamess of 
minerai were disclosed, and aefendant admits that during that month he 
cautioned his relatives not to disclose the information he had furnished 
them concerning the naine, for fear it might reach the complainant. As 
indicating the dates of thèse communications to his relatives, and as 
tending to show the nature of the communications he made to them, a 
letter of August 17, 1882, written by his mother to her son, and one of 
August 24th, written by his father to his son, were ofifered in évidence. 
They contain thesè statements: 

"On last Tuesday Eddie and self went to K., to bring eut Mrs. Dickinson. 
We stopped to see Annie, of cpurse. J'ound Mrs. Haie feeling better, but 
very weak. Annie was jubilant over a letter reoeived the day before from 
Willie. He wrote her that they had found minerai in the Sellers, but, con- 
servativè as ever, thought it was only a araall pocket in theporphyry. While 
we were there the evening mail brought another letter from W., which E. 
carried over to A., in order that we might hâve the; very latest news before 
going home. In this letter he said that a clearly defined minerai vein ex- 
tended entirely aerosa the shaft, and he was more than pleased with the out- 
look of ,the mine. " 

"Annie was up to see us on Tuesday. She just got a letter from Will. He 
writes her the mine is ail right. He is now going through a body of minerai 
that pays, and hppes to strike carbonates soon; and bas resolved not to seU, 
but hold on to the mine. You must not write anything to St. Louis about 
it, as William has not got Bowman ' s deed yet, — only has a written promise for 
it. If you hâve written to anyperson, caution them to say nothing about it." 

Again, shortly after October 19th, the time he received his deed from 
complainant, although the flow of water since the last of August had 
been such as to prevent further developments of the mine, his brother 
made a bet that within a year the Patricks would take from their inter- 
est in the mine more than $8,000 from sales of ore, and wrote to the de- 
fendant in respect to the bet, who, on October 29th, replied that he had 
refuged $3,000 for a one-sixteenth interest, and that there was no ques- 
tion but that, if they could get the water under control, he could take 
out $8,000 or $80,000 within the year. I lay out of considération the 
testimony given by complainant as to statements made to him on Octo- 
ber 19th by James Patrick^ for the reason that such statements are de- 
nied by James Patrick, and the testimony of complainant is not alto- 
gether satisfactory. Putting this one side, and resting solely upon that 
which is disclosed by the letters and contracta and the undisputed tes- 
timony of parties in no way interested, there can be no doubt that many, 
many facts affecting the value of the property were known to défendant 
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long before his purchase from complainant, and some time before he re- 
ceived the contract of August 28th, which he did not disclose to com- 
plainant. The case cornes clearly within the rule of Brooks v. Martin, 
supra. 

But it is further insisted by défendant that the claim is stale; that 
thèse transactions were in 1882, while this suit was not commenced un- 
til 1886; that in 1883 it became generally known that large bodies^of 
ore were being taken eut of the mine, and therefore complainant should 
hâve commenced this action earlier. It is enough to say in reply that 
tbere is not a syllable of testimony tending to show that complainant 
knew of the fraud practiced upon him until just before the commence- 
ment of this suit, and then only through some family trouble of the Pat- 
ricks, in conséquence of which certain letters were brought to his knowl- 
edge. He himself positively testiûes that he had no suspicion of anything 
wrong. I do not understand that the mère fact that property which bas 
been sold for a small sum a few months thereafter is found to be of ex- 
ceeding value créâtes any suspicion of bad faith on the part of the pur- 
chaser, or casts any duty upon the seller to institute immédiate inquiries 
to see if he bas not been defrauded. On the contrary, he who acfs in 
good faith generally présumes that the party with whom he bas been 
dealing bas acted in like good faith, and may safely rest upon that pre- 
sumption until facts are called to his attention which indicate the con- 
trary. 

I think that that is about ail I need to say. My conclusions rest but 
slightly upon the testimony of the complainant, but are reached almost 
entirely from the testimony, of défendant, and those written matters of 
letter and contract which suffer nothing from failure of memory, but 
epeak with the same language so long as they endure. My conclusion 
is that the sale made in October, 1882, cannot be sustained; that the 
complainant is entitled to a decree setting aside that sale, declaring him 
the owner of five forty-eighths of the property, and ordering a convey- 
ance thereof by défendant, and an accouiiting. I se<j no reason for any 
decree as to James Patrick, and the bill as to him will be dismissed. 



Shannon V. Brunee. 
(Circuii Court, E. D. Missouri, E. D. September 18, 1888.) 

AssiGiTMENT— Op Uneabned Febs — Bt Mastbr in Chanobrt. 

An assignment of his fées, made by a master before tbey are earned, is voîd 
as against the successful party to the suit, who had advanced the amount to 
the master. 

On Motion of J. B. Johnson. 

U. M. Young and Albert Blair, for complainant. 

Martin, Laughlin & Kern, for motion. 
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Hough^ OveraR & Judson and Geo. H. Knîght, for défendant. 

BrIewer, J., (praUy.') In the case of Shannon v. Bruner thèse facts 
appear: The master was allowed $400 for his services, and the costs 
were taxed against the complainant. Thereafter one J. B. Johnson filed 
a motion, asking that the complainant be required to pay those costs 
into court, and that the $400 allowed to the master be turned over to 
him; he claiming that he had an assignment thereof from the master. 
That assignment is attached to his motion, and appears to hâve been 
made before the fées were earned. The défendant in the case resists this 
motion, claiming that the fées belong to him, as he himself had already 
advanced them to the master. Now the petitioner insists that, as the 
master is not resisting his motion, it is purely a question between him 
and the défendant, and therefore the equities are to be considered, and 
not the validity of the assignment u:ider which he (the petitioner) claims. 
We think not. This petitioner bas no standing in this court, except by 
virtue of that assignment. If that assignment gives him no right to the 
fées, then his motion ought not to be sustained. Like àny other plain- 
tiff, he stands upon the strength of his own title, and it is nothing to 
him whether the adversary bas title or not. Now, can an officer make 
an assignment in advance of his fées or his salary? The law is very 
clear that he cannot. Public policy has affirmed the necessity bf secur- 
ing to every public officer, wlien earned, his fées or his salary, unhin- 
dered by àny présent légal attack or any previous voluntary assignment. 
There are many cases, both in England and in this country, affirming 
the necessity of upholding such public policy. It is familiar law that 
you cannot garnish an offîcer's salary; and the same public policy 
which forbids that, prevents him, before he has earned iiis salary or done 
the work which entitles him to the fées, from making a voluntary trans- 
fer of them. The case of Bliss v. Lawrence, 58 N. Y. 442, contains a 
quite lengthy discussion upon this question, and a citation of many 
authorities. There is, a single dissenting opinion in this country, — 
in Wisconsin, — and one or two cases from Massa;chusetts, which, per- 
haps, tend in the other direction. But the gênerai voice of the author- 
ities, both across the water and hère, is that no voluntary assignment 
can be sustained, by a public officer, of fées or salary yet to be earned. 
That being the case, we hold that this assignment is void. The trans- 
fer being void, the petitioner has no standing in this court, and the mo- 
tion will be denied. 
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LoAGUE V. Taxing Distbict OF Brownsvillb. 

{Circuit Court, W. D. Tennessee. July 28, 1888.) 

Mandamus— To Municipal Boakds— Jddgment — Rbs Adjcdicata. 

No défense can be made to a writ of mandamus issued upon a judgment by 
default against a municipal corporation which might hâve been made to the 
original suit upon the coupons. Held, therefore, where bonds, issued with- 
out législative authority, were invalid, that the défendant corporation v^as 
bound by a judgment by default upon the coupons, and could not set np 
as a défense to the mandamus that there was no act commanding the tax to 
be levied, this beingthe same défense as the other, when it dépends upon the 
want of authority to issue the bonds, as in this case. 

Application for Mandamus. 

The intestate recovered judgment in this court against the défend- 
ant corporation by default. This is an application for a mandamus 
against the officiais charged with the duty of levying taxes to enforce a 
sufficient levy to pay those judgments. To the writ return is made that 
there is no act of the législature commanding the levy; that the act of 
February 8, 1870, c. 55, authorizing the bonds, upon coupons from 
which the judgments were rendered, was abrogated by the new consti- 
tution of Tennessee, going into effect May 6, 1870; and that by the same 
act so abrogated, and not by any other act whatever, were the défend- 
ants to this writ authorized to levy the taxes claimed by the writ. The 
plaintiff moved to quash this return upon the ground that it was not a 
fiufficient défense, since by the judgments themselves the défense was 
precluded as already adjudicated' betjveen the parties. 

(Jraft & Cooper, for plaintiff. 

SmiiJi & Collier and Bond & Rutkdge, for défendant. 

Hammond, J., (q/ïer stating tiie fads as above.) After the décision in 
Devereaux v. BrownsiMe, 29 Fed. Rep. 742, the alternative writ issued in 
this case, and the défendants make return that the act under which the 
bonds were issued was abrogated by the new constitution of this state of 
1870, and this before the élection was ordered, or the bonds issued, 
whereby they are void; and that by this act only were they ever charged 
with any duty to levy taxes to pay said bonds. Thus the same ques- 
tions are presented as in the other case of Norton v. BroumsviUe, ante, 
99, (just determined by this court.) It is not necessary to repeat the 
facts of that case, which was heard with this for convenience, and both 
upon the same agreed state of facts, filed in the record. We there held 
that the bonds were invalid, and directed a verdict and judgment for the 
défendant corporation upon the ground that the new constitution, which 
went into eflect before the bonds were issued, abrogated the act of the 
législature authorizing them. Norton v. BrovmsmMe, supra. But in this 
case the plaintiff contends that this défense was settled against the de- 
fendant by the judgment by default; that thèse questions are in this case 
irea judicata, and can be no longer open to the défendant. To this an- 
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swer is made that the individuals made défendants to this writ of man- 
damus are required to levy the tax demanded only by the statutes of the 
state of Tennessee imposing that duty upon them; that the object of this 
mandamus is to enforce the performance of that duty; that the judgment, 
whether by default or upon issue pleaded, adds nothing to the force of 
that duty, nor to the effect of the statutes under which it is commanded; 
that, although their predecessors in municipal authority may hâve neg- 
lected to défend the case, the judgment is none the less a mère debt in 
another form, about which thèse défendants hâve no duty to perform 
unless the act of the législature authorizing the debt, whether it be in 
the form of bonds or of judgment, is a valid law, binding on thèse de- 
fendants, and therefore they cannot becompelled to levy taxes to payan 
invalid debt. 

They further urge that the fieri fadas is the exécution writ for a judg- 
ment, and théy admit that if such a writ should find property of de- 
fendant, payment could be coerced, and no défense like this could be 
set up to that writ. But the writ of mandamus is of a différent nature, 
and, inherently, must be always open to the défense that there is no 
law requiring the alleged duty to be performed, and that no duty is 
in fact imposed; that each défendant may in turn make this défense 
who is supposed to be charged with that duty; that to pay a judgment 
by paying taxes is not to pay it under a fieri facixis, but independently 
of any judgment whatever; that the duty to levy or the writ which 
commands a levy issues not out of the judgment, like the fieri fadas, 
but wholly aside from it, as a nëw and independent proceeding, and 
therefore that the judgment concludes nothing as to that writ; that in 
Tennessee in the state courts, as elsewhere may be done, the manda- 
mus may issue without any judgment at ail, and the Court may com- 
mand the levy upon the bare application of the creditor; and this dé- 
fense, being available in such a proceeding, must be just as available if 
thé creditor be required to hâve a judgment and nulla bona return of the 
fieri fadas as a preliminary step to qualify him to make the application 
îbr a mandamus; and that thèse preliminary qualifications can give him 
no better standing with the judgment than without, so far as this défense 
to the mMudamus isconcerned. And this argument is supported by the 
euggestion of two acts of assembly,-'-one authorizing the bonds, and an- 
other authorizing a tax to be levied to pay them, and imposing on de- 
fendants that duty; ail under a state of administration that would de- 
volve tlie duty of issuing the bonds on one ofl&cial, and the duty of levy- 
ing the tax on another, and the duty of defending the municipality when 
sued upon the bonds upon one officiai, and that of defending against a 
levy of taxes upon the application for the mandamus upon another. 
"Would a judgment by default upon the bonds under such circum- 
Btances concludethe taxing officiais upon an application for the manda- 
muaf and, if not, why should it, if both thèse duties be prescribed by 
one act of the législature instead of two?" 

This argument is very strongly maintained and seems plausible enough, 
but the. court doubts its àoundness, unless it goes to the extent of abrogat- 
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ing the whole force ôf the jadgment in such cases, and reducing it to a mère 
calculation of the amount due. Because, if the défense is open on the 
mandamus proceedings to enforce the judgment, it is always open until the 
money be paid, and, perhaps, even that "would not preclude it if a judg- 
ment at law does not conclude the défenses that may be set up; and it 
surely cornes to this: that while a judgment would bind ail the property 
of the municipality, and conclude every défense as to its exécution in that 
direction, if the property is in the shape of tax funds to be levied and 
collected for its payment, the creditor must establish the validity of his 
bonds, not only in a suit at lawagainst the municipality, but in innumer- 
able other suits,as against any of its ofBcials charged with the duty of levy- 
ing the tax or collecting it; for thèse duties may be, and generally are, per- 
formed by différent ofiBcials, any of whom may require a inandamm before 
discharging the duty, respectively. The municipality is an entire thing, 
and when it is sued propèrly it comes before the court as an entirety; 
and whoever may be charged with that duty must make its défenses, 
like other défendants make them, once, for ail its agents and agencies, 
ail of whom should be bound by a judgment against the municipality 
itself to the full extent that it has effect; otherwise a judgment against a 
municipality would not be very effective. And I do not well see why 
there should be, in this regard, any peculiar sacrednesf extending to tax 
funds and the process of reaching them in satisfaction of a judgment that 
does not attach to other property leviable upon fieri fadas. It is quite 
true that the authorities speak of the mandamus as a new suit, and as an 
independent proceeding, etc., and, technically, it does not issue upon 
the judgment as a matter of course as a fi. fa.; but even the fi. fa. is a 
judicial writ, and originally required an order of court to authorize it, 
and only by législation does it issue ministerially, so to speak, from the 
clerk without an order of court. That writ belongs to the judgment as 
a kindof inhérent and attendant incident of it, undoubtedly, and a man- 
damus does not; but still the différence in this regard is exaggerated, it 
seems to me, when we are asked to hold that because of that différence 
the judgment debtor may go behind the judgment and reopen défenses 
which it is admitted are closed as against & fieri facias. The reason for the 
estoppel applies to one as well as to the other, and , independently of either , 
rests upon the sure foundation that one brought into a court to answer 
another must be concluded by the judgment as to ail défenses that he 
made or should propèrly hâve made to the suit, or the judgment is a vain 
and useless thing. And whatever the law allows in the way of procéd- 
ure after judgment to enforce it should be protected by this prinoiple, 
and is. A suit upon this judgment, for example, would be a new and in- 
dependent suit in every sensé that the proceeding by mandamus is new 
and independent, and, if need be, it could be said to be more independ- 
ent, indeed; and yet the défendant upon such a suit could not go be- 
hind this judgment and set up thèse défenses that were available when it 
had its first day in court. Hence the newness ot independency of the 
mandamus proceeding, so much urged in argument, shoijd not affect the 
question of the estoppel, it seems to me. 



152 FEDEEAL REPORTER. 

It is declared in U. S. v. Maçon Co., 99 U. S. 582, 591, that the judg- 
ment gives no additional riglit to a levy of taxes than the creditor had 
before, and the application of that principle is well illustrated by the 
lacts of that case; nor, hère, could the judgment creditor ask to enlarge 
his right to a levy because of the judgment. He does not do this. He 
only asks that the question of the validity of the législation giving him 
the remedy by a levy for the payment of the bonds shall be concluded 
by a judgment upon the bonds, which establishes, not only that, they 
were valid obligations, but that the given remedy shall be allowed to 
him. How this might be if the remédiai législation were whoUy sepa- 
rate and independent of the législation authorizing the bonds, we need 
not, perhaps, inquire; for hère the remedy was given by the same act, 
and became a part of the con tract, and a security for it. Any invalid- 
ity, therêfore, thatattaehed to the act as a whole, should bave been set 
up as a défense, it would seem to me. But I do not wish thus to évade 
the force of the argument and illustration, and place the ruling on the 
broader ground that -when the municipality was sued upon the bonds it 
could notdelay the défense against the levy of taxes to pay them upon 
any theory that it would be time enough to make that défense upon the 
application for mandamus. Under some facts and circumstances, per- 
haps, this. might be done, but hère the identical défense set up against 
the levy of taxes is that the act authorizing the bonds was abrogated or 
repealed before they were issued, and that therêfore they were unauthor- 
ized. If the bonds are valid, the power to levy taxes is plain, and 
the duty to do so established. The judgment conclr.sively déclares the 
validity of the bonds, and that is the end of it. Neither the character 
of the législation nor the facts of the case segregate the défense against a 
levy of taxes frotn that against the validity of the bonds, but, on the con- 
trary, both show that they are the same, and indivisible, except upon 
the theory that the tax-levying agency of the municipality is not bound 
by a judgment against the municipality generally, but may , when called to 
discharge the duty , show that the judgment should not bave been rendered 
upon the bonds, because they were unauthorized by law, or, what is the 
same thing so far as this case is concerned, that there is no law imposing 
the tax they are asked to levy. It is said that the duty to levy taxes is not 
established by law, to be sure, but this is said only because the bonds 
hâve been held in another suit to be invalid, and not for any other reason 
. affecting distinctly and only the duty called in question. Defendarits ad- 
mit that if the bonds are valid the duty exists, and so the real distinc- 
tion is that, if the bonds may be valid, and still the duty to levy taxes 
does not arise, then the défense against the levy might, perhaps, be 
made notwlthstanding a judgment. But that is clearly not this case. 
The défendants' counsel admits that the bonds hâve been adjudged to be 
valid by this judgment, but only for the purpose of one writ that may 
be used in exécution, called a "fieri fadas," while as to that called a "man- 
damus," which may likewise be so used if the bonds be valid, the adju- 
dication is déniôd ; but this is a limitation upon the principle that is as 
destructive of it as if it were wholly denied. 
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It is not conceived that the case of Boyd v. Alabama, 94 U. S. 645, 
affects this question. It is not pretended hère that this adjudication by 
default as to the validityof thèse bonds precludes further inquirj' as to the 
merits of the défense against them in other suits, even between the same 
parties, theauthority of the législative act alleged to hâve been abrogated 
not having been, in fact, called in question in this case and settled by the 
court. But it is this very judgment itself that we are asked now to en- 
force, and certainly that is binding on the parties until it is fuUy executed, 
if binding at ail. Even the judgment we hâve just given in the first of 
thèse cases, Norton v. BromisvtUe, mpra, upon other coupons, does not 
proceed upon any theory of res judicata, as between those parties by the 
former judgment of the circuit judge, which bas been there mentioned. 
The court follows that judgment as a précèdent, and rules in the same way 
as formerly was ruled in another case; but it does not proceed on the 
ground that tlje question is closed as by an adjudication. There are 
cases holding that a judgment upon the same séries of bonds or coupons 
is binding, as upon the principle of res judicata, but it is not necessary 
hère to go into the perplexities of that subject. The whole of it is that 
this return to the mandamvs is really, though not confessedly, a collat- 
éral attack upon a judgment which has become conclusive by a failure 
to défend the suit originally, or to reverse the judgment upon writ of er- 
ror. The remedy against the neglect of those officiais or agents who 
failed to do their duty in that regard is by a suit against them for their 
neglect. 

Counsel say on both sides that they find no direct case, unless Harsh- 
man v. Knox Go., 122 U. S. 306, 7 Sup. Ct. Rep. 1132, be a case in 
point. The défendant distinguishes that case from this in its facts, and 
the distinction is obvions. That was a neglect to traverse an averment 
that might bave been traversed, and it was held that the défense was no 
longer open. It also was a dispute about a fact as to whether the bonds 
were issued under ône act of the législature or another. Hère the entire 
absence of ail législative authority constitutes the défense, and we bave 
held in other cases that it was a good one. Perhaps, in this case, the 
défense need not hâve been pleaded as a fact, since we take judicial no- 
tice of the constitution and statutes of a state, and a demurrer to the déc- 
laration might hâve been as effective as any plea. But, after ail, that 
is only a différence in the mode of bringing the évidence before the court 
of the fact that no législative authority did exist. The suit and its 
pleadings averred the existence of that authority as a fact, and the de- 
fault admitted it, in the face of a judicial knowledge that would bave 
overthrown it, no doubt, if the averment had been challenged in any 
proper way, but, that not having been done, it passed into judgment 
that such législative authority did exist, and that is conclusive. In 
principle Harshman v. Knox Co., supra, is, I think, identical with this 
case, notwithstanding the distinctions pointed out between the two cases. 

The motion to quash the return of the défendant to the alternative 
writ of mandamvs is granted, and the peremptory writ will issue. ' 
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WiLSON Vk Seligman. 

[Circuit Court, E. D. Missouri, E. B. September 17, 1R88.) 

CoBPOHATioNS — Stookholdhrs — Pebsonai. Liabilitt — Notice — Pkrsonai, 
Service without State. 

A notice of an application underRev. St. Mo. § 736, for an exécution against 
a stockbolder on a judgment against a corporation confers no jurlsdiction of 
the person, if served personally without the state. 

At Law. 

James S. Bottsford, for plaintiff. 

James 0. Brqadhead and John O'Day, for défendant. 

Beeweb, J. The facts in this case are thèse: Plaintiff, in the circuit 
court of the city of St. Louis, on April 2, 1883, recovered a judgment 
against the Memphis, Carthage & Northwestern Railroad Company, a 
corporation created under the laws of the state of Missouri, for $72,- 
799.88. Execution was issued on such judgment, and retumed unsat- 
isfied. On the 9th day of July, Ï883, a motion in writing was filed in 
the said court for an order directing the issue of an exécution against 
this défendant as an alleged stockholder in such corporation, under the 
provisions of section 736 of the Revised Statutes. The défendant being 
a non-resident, and not found within the state, notice of this motion was 
served upon him personally in the state of New York, the place of his 
résidence. Notice was also published by posting in the clerk's pfBce in 
St. Louis. On the 3d day of December, 1883, défendant not appearing, 
the motion was sustained, and exécution ordered in favor of the plaintiff 
against the défendant. Thereafter, on the 9th day of May, 1887, a suit 
wascommenced in the circuit court of St. Louis by this plaintiff' against 
this défendant upon such judgment and order; défendant, being within 
the state, was served personally. Thereupon the case was transferred to 
this court, and the single question now presented is whether the state 
court had jurisdictîon of the person of the défendant, a non-resident of 
and not found within the state, and served by personal notice in the state 
of New York. The effect of this proceeding, if sustained, is to subject 
a non-resident having no property within this state to a personal judg- 
ment when he is not served within the state, and only served by process 
going out of the courts in this state into the territorial jurisdiction of 
another. But for the fact that the défendant is alleged to hâve been at 
the time a stockholder in the corporation against which judgment was 
rendered, there would be no room for question. The case of Pmnoyer 
V. N^, 95 U. S. 714, would be décisive. In that case the court saya: 

"But where the en tire object of the action is to détermine the personal rights 
and obligations of the défendants, that is, where the suit is merelymj^er- 
gonam, constructive service in this f orm upon a non-resident is ineflectual 
for any purpose. Process from the trlbunals of one state cannot run into an- 
other state, and summon parties there domiciled to leave its territory and re- 
spond to proceedings against them. Publication of process or notice within 
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the state wherein the tribunal sits cannot ereate any greater obligation upon 
a non-resident to appear. Process sent to him out of the state, and process 
published within it, are equally inefifectual in proceedings to establish liis per- 
sonalliability." 

But the argument is that a corporation dérives ail its franchises and 
powers from the state of Missouri, and that in creating such corporation 
the state has prescribed the liability of ail its stockholders, and the 
methods of enforcing such liabilities; that whoever takes stock in such 
corporation takès it subject to such conditions, and assents to the en- 
forcement of liability in the manner prescribed; that the circuit courts 
of the state of Missouri are courts of gênerai original jurisdiction, and 
their findings upon the jurisdictional fact that the défendant was a stock- 
holder cannot be coUaterally questioned. • 

Elaborate briefa hâve been filed "pro and con. If I do not enter into 
any extended discussion it is not because the field is not ample, and au- 
thorities abundant, but because from the amount in controversy, and the 
past history of similar litigation, I know the case will go to the suprême 
court, and extended discussion hère would be superfluous. I am content 
to simply state my views. In the light of Pennoyer v. Neff, process is- 
sued from the courts in this state has no potency outside of its territorial 
limits. Before any adjudication can bemade against a party that party 
must Ve subject to the jurisdiction of the court. Before the court has 
any authority to incjuire whether défendant is a stockholder, it must 
hâve him in court. No adjudication, even of the matter of jurisdic- 
tion, can affect a party who is not before the court. There is no pre- 
sumption hère from the silence of the record in favor of the judgment 
of a court of gênerai jurisdiction, for the manner of service is disclosed. 
It may be as a matter of fact défendant was a stockholder, though that 
fact is denied; but the same argument which would sustain this judg- 
ment against défendant would sustain a similar judgment against any 
man, living wheresoever he might, upon whora plaintiff might see fit to 
serve notice, and against whom he might make some prima /acie show- 
ing. So far as ail interests which any stockholder may hâve in a Mis- 
souri corporation are concerned, they may be reached by process against 
the corporation, served in any manner or at any place that the state may 
authorize; but, so far as any personal liability is concerned, it cannot be 
adjudged against any individual until the fact that he is a stockholder ia 
determined by some compétent tribunal having previously thereto ao- 
quired jurisdiction of bis person. With thèse views, judgment must be 
entered for the défendant. 
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McCoNviLTiE ji;. GiLMouR et ol., (two cases.) 

Circuit Court, S. X>. Ohio, W. D. August 25, 1888.) 

Nkgotiabi-e Instruments— Actions— Pleadinq — Dbnial of Pabtneeship. 

An answer to a pétition on partnership promissory notes, whicli sets out 
that, "net having access to the notes, " défendants deny "ail allégations there- 
abouts, "does not put in issue the partnership. The déniai must be, whether 
gênerai or spécifie, so certain that a prosecution for perjury would lie upoa 
it, if untrue. 

At Law. 

This is a suit upon notes aggregating $36,160, by the agent of the 
insolvent Metropolitan National Bank of Cincinnati against H. C. Gil- 
mour & Co., composed of H. C. Gilinour and Louisa Gilmour. The 
pétition is as folio ws: 

United States Circuit Court, Southern District of Ohio, WESTEBif 

Division. 

James McConville, Receiver of the Metropolitan National Bank of Cincin- 
nati, Ohio, Plaintiff, vs. Hertry O. Gilmour and Louisa Gilmour, doijig 
business under the jirm name of Henry C. Gilmour & Co., Défendants. 

PETITION. 

Now cornes the plaintiff, James McCon ville, and saya that he is the duly-ap- 
pointed and qualifled receiver of the Metropolitan National Bank of Cincin- 
nati, Ohio, wliich was a corporation organized under the banking laws of the 
United States, and that as such receiver he is nowengaged in winding up the 
affairs of said bank, and for which purpose this suit is brought. And he fiir- 
ther says that he is a citizen and résident of the Southern district of Ohio. 
Plaintiff says that the said défendants, Henry C. Gilmour and Louisa Gil- 
mour, doing business under the flrm name of Henry C. Gilmour & Co., are 
citizens and résidents of the Southern district of Ohio, and of the Western di- 
vision thereof. Plaintiff further says that he is the holder and owner for value 
of a certain note of which the défendants, Henry 0. Gilmour and Louisa 
Gilmour, doing business under the tirm name of Henry C. Gilmour & Co., are 
the makers and indorsers. [Hère follows a description of the note.] 

Second. And for second cause of action plaintiff says that he is the holder 
and owner for value of a certain note, of which the défendants, Henry C. Gil- 
mour and Louisa Gilmour, doing business under the flrm name of Henry C. 
Gilmour & Co.,are the makfers and indorsers. [Hère follows a description 
of the note.] Whereffore plaintiff prays judgment against the said défend- 
ants, Henry C. Gilmour and Louisa Gilmour, doing business under the flrm 
name of Henry C. Gilmour & Co., in the sum of $36,160, with interest, etc., 
and for his costs. W. B. Burnet & J. E. Bruce, Attys. for PIff. 

The answer is as follows: 

United States Circuit Court, Southern District of Ohio, Western 

Division. 
James McConville, of the Metropolitan National Sank of Cincinnati, Ohio, 
Plaintiff, vs. Henry C. Gilmour and Louisa Gilmour et al.. Défendants^ 

ANSWER. 

And now come the défendants, and for answer to plaintifl's pétition say: 
(1) They deny that said plaintiff is the duly-appointed and qualifled receiver 
of the Metropolitan National Bank of Cincinnati, Ohio; that as such receiver 
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he ia now engaged In wînding up the affairs of said bank; and that plaintiff 
is a citizen of the Southern district of Ohio; and they demand strict proof 
thereof . (2) They deny that said plaintiff is the holder or owner of any one 
of the notes in plaintifl's pétition described. (3) They say that, not having 
access to the notes in said plaintifE's pétition described, they deny ail the al- 
légations in said pétition contained thereabouts. (4) And, further answer- 
ing, they say that it is true that they at several times executed and delivered 
to the Metropolitan National Bank their certain promîssory notes, and that 
at that time it was agreed between said bank and thèse défendants that when 
said notes matured they would be extended upon demand made by thèse de- 
fendants; that such demand was made at that time; that the time at which 
the debt represented by said notes becomes due has not yet arrived, and, if 
the notes set forth in said plaintifE's pétition are those executed by thèse de- 
fendants to said bank, they are, each and ail, subject to said agreement, and 
said debt is not yet due, and no recovery should be had upon any of the same. 
Wherefore, having fully answered, défendants ask to be hence dismissed witb 
costs. Champion and Williams, Attorneys for Défendants. 

State of Ohio, Hamilton County, ss.: .Henry C. Gllmour, being first duly 
sworn, says that he is one of the défendants in the above-entitled action, and 
that the facts set forth, and the allégations contained in the foregoing an- 
swer are true, as he verily believes. IteNET C. Gilmotte. 

Sworn to before me, and subscribed in my présence, this 26th day of June, 
in the year 1888. Jas. J. Muie, 

Notary Public, Hamilton County, Ohio. [Seal.] 

By stipulation the case was tried without a jury, and the plaintiff of- 
fered in évidence the notes, to which objection was made as not being 
proved to be the notes of the défendants. Without any ruling on the 
objection, the plaintiff offered a witness, — the cashier of the bank, — who 
testified that the notes were signed by Henry C. Gilmour in the form 
of the firm signature, "H. C. Gilmoue & Ce.;" and thereupon the plain- 
tiff rested. The défendants moved for judgment upon the ground that 
the alleged pârtnership was not proven by the plaintiff, and that, at least, 
there could be no judgment against Louisa Gilmour, who did not sign 
the notes, nor was any authority shown to bind her, by a pârtnership sig- 
nature or otherwise. 

W. B. Bumet and John E. Bruce, for plaintiff. 

Oham,pion & Williams and Logan de Slattery, for défendants. 

Hammond, J., (afler siating the facts as above.') The modem rule of 
the «odes and statutes, unlike the common law, does not require proof 
of the exécution of the notes, except upon some sworn déniai of that ex- 
écution by a plea of non est factum, or that which is équivalent to it. Such 
a plea, by one alleged to be a member of a pârtnership, puts in issue the 
pârtnership itself, because denying the authority of him who signed the 
note to bind him who dénies the exécution of it, as one partner may bind 
another. This is conceded, as I understand it, to be the law of Ohio. 
But it is said that this answer, by its paragraph 3, is such a déniai, and 
sufficient in Ohio to put the plaintiff to the proof of each and every al- 
légation of the pétition. But it is to be observed that the paragraph 
does not deny each and every allégation of the pétition in so many words, 
as is usual where such an effect is intended by the pleader; nor does it 
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specifically deny the exécution of the notes, as would a technîcal plea of 
non est faëtum; nor yet does it specifically deny the averment of a part- 
nership, as is çustomary where the prâctice of pétition and answer pre- 
vails, and assimilâtes the forms.flipre to those used in equity than to 
those used at law, as in Ohio. ; It dénies "ail allégations in said pétition 
contained thereabouts," which is a very unique and peculiar forni of 
déniai within itself, to say the least of it. It is neither like the gênerai 
déniai of a plea at law, nor the spécifie déniai of an answer or plea in 
equity. It is a qualified déniai in its form, ahd is, upon the face of it, 
less in some degree than the gênerai issue at law, or the gênerai déniais 
in use in equity pleadings. When we search for the limitations of the 
qualifying words "ail allégations thereabouts," we find them as we may 
and must in the immediately preceding context, and in the gênerai scope 
of thé answer. In the first place, the answer itself, as a whole, is, in 
form, not one contented with a gênerai déniai, however inartificial or in- 
definite, but con tains not less thàn four spécifie déniais in two separate 
paragraphs preceding the paragraph in question, and in one succeeding 
paragraph an admission that is accompanied by allégations of matter in 
avoidance that are coucbed in the language of spécifie and definite aver- 
ment; the pleading altogether showing an intention to deny specifically, 
and not generallj'. Coming then to the third paragraph, the pleader sets 
out that, "not having access to the notes," the défendants deny "ail al- 
légations thereabouts," — discarding ail mère formai words, this is the 
substance of it. Every allégation in the pétition relates to the notes in 
the sensé that they are the subject of the demand of the pétition for judg- 
ment upon them, the averment of the partnership of the défendants being 
neither more nor less " thereabouts " than the others, which are specifically 
denied, every one of them. Why, then, should that be reserved for a 
gênerai déniai, indefinite and ambiguous, whileall other are specifically 
treated? At least suoh a method militâtes against any indulgence of im- 
plications in favor of the pleading as one of gênerai déniai, and precludes 
the notion of making it more elastic than it actually is by implications of 
an intention to include within it the déniai of a fact not clearly within 
its natural scope of meaning. 

Again, the averment of partnership, or rather the défendants' knowl- 
edge of the fact of partnership, in no way connects itself with access to 
the notes. It was not necessary to hâve access to the notes to know 
whether the averment of partnership was true or not, nor to détermine 
whether the défendants would deny that allégation of the pétition or 
not; wherefore the language used naturally limits itself to ail allégations 
about the notes which were dépendent upon access to them as a means 
of spécifie knowledge concerning the fact intended to be denied, and 
this, in the nature of the thing, must be confined to a lack of knowl- 
edge of the genuineness of the partnership signature, and not to any 
lack of information as to the faet of the partnership itself. Not having 
seen the signatures to the notes, the défendants might weU say we do 
not know that they are the genuine signatures of our firm; but because 
of that they need not say that we deny that we were partners, nor do the 
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two dépend at ail upon each other. This is made more plaîn by the next 
paragraph, which admits the exécution of certain notes, and avers that, 
if thèse are those notes, we had a promise of extension. That paragraph 
was stricken ont on motion pf plaintifls, as not being a sufficient défense, 
but it may be looked to in construing the pleading as a whole, or the lan- 
guage of any particular part of it. The court is aware of the force of the 
position that the plea of non est fadum, or a déniai 6f the genuineness 
of a firm signature, may be made in such shape as to place on the plain- 
tiflf the burden of proving not only the exécution of the note as to the 
genuineness of ita signature, but as to the authority of one assuming 
to bind another as a partner; and under common-law procédure, the 
technical form for a plea of non estfactum being used, such would be the 
resuit; but under Code pleading it is within the option of the pleader to 
plead generally or specifically, and whether he bas, outside of the com- 
mon law-forms or their équivalents in Code pleading, by the use of lan- 
guage, done one or the other, is always open to inquiry, and hè will be 
held to the common rulesof construction in the use of the language used 
in deterriaining the inquiry A déniai in pleading should be so spécifie 
and unequivôcal that an indictment for perjury would lie upon the dé- 
niai. Bliss, Code PI. § 331; Lewis v. Ooulter, 10 Ohio St. 451. Could 
the défendants hère be indicted for perjury if the partnership exists in 
fact, because of this alleged déniai of it? Manifestly the pleader intended 
to escape that calamity, if the averment at ail eontemplated a déniai of 
the partnership; and if successfully he bas escaped it, it is on the theory 
that the partnership is not, in fact, denied by the pleading. The défend- 
ants cannot be permitted to use language as and for a gênerai déniai of 
the partnership, which, upon an indictment for peijury, would protect 
them because of its ambiguitj'. If not good on an indictment for per- 
jury, it is not good hère in this case for the purpose of a déniai of the 
partnership. The entire language of a pleading must be taken together 
to ascertain the meaning. Trimble v. Doty, 16 Ohio St. 130. We can- 
not, therefore, strike out as surplusage the qualifying words, and pick 
out only such as would give the pleader the benefit of a gênerai déniai 
lapon verîfied pleadings for the purposes of issue, and yet leave him to 
escape a prpaecution for perjury by relying on the surplus words to qual- 
ify his oath. Judgment for plaintiff. 
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United States v. Peachy a al. 

{District Court, S. D. Ohio, W. D. August 28, 1888.) ^ 

1. Adjoining Land-Owners— Latbeai. Support— Injuet to Ali/ET. 

An owner of land abutting on an alley, who, in excavating, constructs a 
retaining wall inadéquate to support the alley, which glves way and injures 
the sidewalk of the opposite owner, is not liable for the inj ury , in the absence 
of négligence. And the employment of a compétent architect and sklUful 
workman négatives the charge oî négligence, on the facts of this case. 

8. Plbading and Pkoof— Depahtukb. 

The pétition alleged that the injury was caused by défendant negligently, 
carelessly, and unskillfully digging an excavation. Held, that évidence that 
the injury was caused by the inadéquate strength of a retaining wall of the 
excavation was not a departure. 

At Law. Action for damages. 

Action by the United States against Henry Peachy and Charles Rob- 
8on, administrators of George A. Smith, deceased, for an injury to the 
sidewalk of the fédéral building at Cincinnati, caused by the ca^ing in 
of an alley which défendants' intestate had neglected to support by a suf- 
ficient retaining wall. 

James Harlan Clevdand, Asst. Dist. Atty., for plaintiff. 

Simeon M. 'Johnson and Albert Boettinger, for défendants. 

Hammond, J. The fédéral building at Cincinnati îs bounded on one 
side by Patterson alley, one of the public ways of that city, and imme- 
diately opposite the defendant's intestate owned a lot upon which he 
erected an extensive building, used for business purposes. The area 
wall of the intestate's building along his side of the alley, as at first cori- 
structed, was inadéquate, by reason of which the structures of the alley 
gave way by caving, and the stone sidewalk of the govertiment building, 
along its side of the alley, was injured to the extent of some $416, thé 
cost of repairing it, as is agreed by the parties, so far as concerns the 
amount of damages. This is a suit to recover that damage from the de- 
fendants. The pétition allèges that the said George H. Smith "did neg- 
ligently, carelessly, and unskillfully dig, or cause to be dug, a cellar or 
excavation on his said lot to a depth of twenty-two feet below the curb, 
etc., by reason of which the bank of said excavation eaved in," etc. 
Both upon demurrer and by objections to testimony reserved until now 
the défendants insist that proof of inadequacy of strength in the retaining 
wall is a departure from this allégation of the pétition, and is a différent 
act of négligence from that alleged in the pleading. Undoubtedly the 
best pleading required, I should think, that the précise act of négligence 
should be stated, if possible, although the law does not require one to 
put his évidence in his pleading. Still, the building of the retaining 
wall is in every sensé only a part of the excavation which was made. 
It is not one of the walls of the building, and bas no connection with it 
as a part of ita own structure, but is simply made to maintain an open 
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area in which to place the building, forpurposes of ventilation and light, 
and fairly falls within the process of excavation, as is shown by the fact 
that it was done under a sepârate contraot for the excavation. 

It is not necessary to consider the niceties of the authorities upon this 
Bubject of pleading that hâve been so ably urged in arguments which, on ail 
the points of this case, on both sides, hâve been instructive to the court, 
and entertaining as well, for, when every thing is conceded to the learned 
counsel for the défendants that they can ask in that direction, the faCt 
remains that the process of lining an excavation with waUs, either 
temporary or permanent, is only a part of the work of excavation, and 
is so considered in the art of architecture as well as in the common com- 
préhension of the subject. The objection, therefore, is not well founded, 
either to the pleading or the proof. Nor do I think it necessary to con- 
sider in any détail the elaborate arguments that havi been made concern- 
ing the basis of the plaintiff's light of recovery, if thére be such a right, 
or concerning the absence of any such basis for the claira of right, be- 
cause, in my judgment, no case has been cited which is a précèdent for 
this, or which considers facts sufBciently like those we bave hère in their 
relation to the subject. This may be said of ail the cases, with the pos- 
sible exception oî Keating v. Œnànnati, 38 Ohio St. 141. But the ar- 
guments hâve developed the necessary légal considérations upon which 
the court can safely proceed to judgment, notwithstanding the want of 
any direct précèdent, and without any search for cases outside of thèse 
cited by counsel. If thèse parties were the owners of contiguous lots or 
parcels of land, with no intervening strips or parcels belonging to others 
along the boundary line, or if they were owners of only adjacent or ad- 
joining lands, with no streets or alleys to intervene, I should be unable 
to détermine, without further reflection, precisely what an injury like 
this would impose in the way of liability for damages, if anything, par- 
ticularly in view of the Ohio statute, so much commented upon in the 
argument, and the cases which hâve been cited that consider that statute. 
The law of latéral or subjacent support by way of easement is very dél- 
icate and complicated in its application to such situations as hâve been 
mentioned; an<; the Ohio statutes and cases hâve not, in my judgment, 
very much relieved those complications. It may be useful hère to state 
that the statute does not seem to me to bave destroyedthe principle con- 
tained in the maxim, sic utere tuo ut alienum non Isedas, whatever changes 
it may hâve made in the law of easements. Broom, Leg. Max. 328. 
It may, and probablj^ does, impose new or modified standards of judg- 
ment in the matter of determining what is or is not négligence, either 
upon the one hand or the other, as between the neighboring owners, when 
they come to build either superficial or deep-laid structures upon their 
respective holdings, so that the law of easements as to latéral or subjacent 
supports has beeome regulated by this statute, and not by the gênerai 
law of the subject, under circumstances which do not exist, in my judg- 
ment, in this case. Rev. St. Ohio, % 2676, 2677; Burhhardt v. Hanley, 
23 Ohio St. 658; McMUlen v. Watt, 27 Ohio St. 306; Keating v. Cincin^ 
nati, B8 Ohio St. 141; Railroad Co. v. Pfau, MSS. Op. Avery, J., in 
v.36F,no.3— 11 
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Hamilton Co. Dist. Ct.; Washb.Easem. 429, 444, 449, et seq.; Bigelow, 
Torts, 220. 

But we hâve hère the case of two abutting owners upon opposite sides 
of a Street or alley in a city, and this action grows out of that situation 
in relation to the rights of the respective parties to the structures of the 
Street, be they what they may, natural or artificial, as a means of support 
for their respective sidewalks or pavements, be they laid upon the street 
itself, or there be such extension of them as may corne of Jaying the pave- 
ment upon one's own abutting land, which latter is this case. Now, when 
neighboring owners aggregate themselves into a city , and lay off streets and 
alleys, courts and parks, and the like, for their mutual use in building 
that city, can it be said that there is no right of mutual support or ease- 
ment in the street or other such place for those walks and ways appurte- 
nant to the abutting lots, without which the lots would be quite valueless, 
and the city itself an impossibility, almost? The principle is familiar 
that the dérivation of ownership of only adjacent proprietors, from a com- 
mon source, with spécifie intentions as to buildings for certain purposes, 
or with implied privilèges in regard to certain uses, may create especial 
easements, not included in that strict and limited right of latéral sup- 
port known to the common law as belonging to independent adjoining 
or adjacent owners of land. They are sometimes called " équitable ease- 
ments," and are analogous to the easements that abutting owners on a 
street may hâve as a property implied from the nature of city building 
itself, and originating not in a common grant, perhaps, but in a common 
compact, express or implied, concerning the streets and their uses. 
Washb. Easem. 91, 106, 194, and passim. The right of every abutting 
owner, as well as the public, to the maintenance of a street intact, nec- 
essarily implies the right of the public and the abutting owner to what- 
ever support is necessary, whether latéral or subjacent, for the street, 
from ail the land that abuts upon it, and this whether the structures of 
the street be natural or artificial. That is the primary significance of 
the Word "street" itself, considered with relation to its structure and its 
uses. It needs no citation of authority to establish that plain doctrine. 
Therefore, if the intestate, in the use of his land, whether proceeding on 
the notion of the gênerai law as to his rights to dig and remove the soil 
therefrom, or on the notion of the Ohio statute, injures the street by de- 
stroying or displacing its structures, he is liable, not only to the public, 
but to his neighbors abutting on the street, for any injury peculiar to 
them growing out of their especial easements or rights to the street. And 
if by destroying the street the injury extends beyond its Une on the op- 
posite side, and impairs or destroys a sidewalk laid by the opposite 
owner upon his own land as a part of the public way, as this was, I do 
not see that the principle is affected; that is only the peculiarity of the 
«damage done. Any other damage to the opposite property by the re- 
moval or destruction of the structure of the street, qua street, to the sup- 
port of which that property was entitled mutually with the property of 
the wrong-doer, would be likewise actionable. But it is said that the 
allégations of the pétition are not framed with référence to such a cause 
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of action, and tliat such damages as hâve heen hère described are not 
sued for by the plaintiff. But that is a mistake. The pétition does not 
describe, and need not, the nature of the right injured ; but it states the 
facts very plainly, and asks to recover, because of the injury,the propei* 
measure of damages, — the cost of repairs, namely. 

Nevertheless, I do not fiild that, on the facts of this case, the defend- 
ant's intestate was guilty of any négligence in the premises. It is an 
exaggeration of the principle just stated to suppose that by reason of it 
the défendant became the insurer or guarantor of bis opposite neighbor, 
the United States, against ail injury by his building opérations. He was 
only bouhd to proceed with due caution, as a reasonable man proceeds 
under like circumstances, to do the work in a skillful and workman-like 
manner, and that is ail his neighbors can demand. He did this in every 
respect, employing skillful workmen, architects, and contractors. We 
may lay aside the most of the proof, and particularly that of the experts, 
engineers, architects, and contractors as to the précise cause of the dis- 
aster that befell the retaining wall. Like other experts in other départ- 
ments of skiljed knowledge, there is not much agreement among them in 
matters of opinion, or, rather, of the inferences of fact they draw from 
the given conditions. But this is immaterial, and we may take the testi- 
mony of the intestate's architect, who impressed me most favorably with 
his intelligence, fairness, and impartiality, in giving his testimony. He 
is as satisfactory a witness in thèse regards as it would be possible to 
hâve. He says it did not occur to him to examine critically or closely 
the peculiarities of the structures of the alley, and the government build- 
ing opposite, when he first projected the wall that gave way; that he 
gave the best judgment he could form upon inquiry as to usual dimen- 
sions of similar walls in use in Cincinnati, and by consultation with other 
architects, contractors, and the recognized authorities in the art, and that 
he had not any doubt as to the sufficiency of the projected wall; that he 
has found that the area wall of this same lot on the Walnut-street front, 
a street very much wider, and with far more extensive trafïic than is done 
upon the aÛey, has been sufficient, with precisely the same dimensions 
as those of the wall which gave way; that the subséquent caving of the 
alley has convinced him that it was insufficient, but that he does not 
know that, if that were not a démonstration of the weakness of the wall, 
that he would hâve changed his opinion, even if he had known moreac- 
curately that the govemrtent building had been constructed with the 
"batters" of its walls on the outside, instead of the inside, as is usual, 
and as heassumed the fact to be; that the substructure of the government 
sidewalk was of the character shown by the proof, consisting in part of 
a filling taken from the dehris, with a curb foundation laid upon that fiU- 
ing, or through it, to the more substantial filling below it, and that the 
government excavation had eut into the alley structures some 18 inches 
beyond the curbing of the walk; and that the center of the alley had 
been perforated with a sewer. He thinks thèse peculiarities probably 
aggravated or increased the pressure on his wall, but that, whether they 
did or not, and whatever the conditions were, whether arising from greater 
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length of wall or ail combîned, that set in motion the forces of destruc- 
tion, the facts show that the alley wall was not strong enough, although 
the Walnut-street wall was; and he has since projected and had placed 
one that is sufficient, of larger dimensions. This was, at the most, a 
defective judgment, for which, under the circumstances, no négligence 
can be imputed to the architect, although there might hâve been a dif- 
férence of opinion about it. Nor do I think it can be said to be the re- 
suit of any unskillfulness. It is easy enough to say, after the fact of 
destruction, that the wall was inadéquate, and it is surely true that greater 
strength would hâve been found in a larger wall, but every builder of a 
waU may and should consult economy in building, and it is not unrea- 
Bonable to seek it within the bounds of ordinary prudence, as was done 
hère. So, treating the architect as a servant of the intestate, for whose 
négligence, under the law of master and servant, he would be liable, and 
there is no négligence in fact, except upon the theory that he is an ab- 
eolute guarantor of safety to his neighbors, which is not the law. And 
as to the intestate himself, having employed a compétent architect of re- 
pute, he cannot be said to hâve proceeded negligently. AU that could 
hâve been required of him, if not an insurer of safety, was ordinary and 
reasonable prudence in the sélection of his architect or other agents. 
Washb. Easem. 444, § 15 , citing Gharless v. RanMn, 22 Mo. 566, 574; Pan- 
ton V. HoUand, 17 Johns. 92, 100, 101. No other négligence being im- 
puted to the intestate, it is not necessary to consider the subject of con- 
tributory négligence in the aUeged defective construction of the govern- 
ment sidewalk. Judgment for défendants. 



Sheffield V. Central Union Téléphone Co. 
{Oircuii Court, JST. D. Ohio, E. B. April Term, 1888.) 

1. Téléphone Companibs— Pôles in Highwat— -Kegligent Obstktjction. 

Under the statutes of Ohio providingthat a téléphone company may occupy 
for its pôles a part of the public highway, but not ao as to incommode the 
public in its use, the company must exercise reasonable care in the location 
of its pôles, so as not to incommode public travel, but is not required to so lo- 
cate them as to provide against ail possible injuries that might happen under 
extraordinary circumstances. 

2. Négligence— Imputée — Husband and Wifb. 

PlaintifiE was injured by the buggy in which she was riding, and which was 
driven by her husband, running against a pôle located in the highway by the 
défendant téléphone company. Held that, if the injury was occasioned solely 
by the driver's négligence, défendant was not liable, but if the driver's négli- 
gence only contributed to the injury his négligence could not be imputed to 
plaintiff, so as to defeat her action, where defendant's négligence directly 
contributed to the injury.i 

'As to when the contributory négligence of a driver will be imputed to a passenger, 
see Railroad Co. v. Hogeland, (Md.) 7 Atl. Rep. 105, and note; Nisbet v. Town of Gar- 
tier, (Jowa,) 39 N. W. Eep. 516, and pote. 
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At Law. 

Action for damages for personal injuries. The plaîntiff sues the dé- 
fendant for an injury occasioned by the défendant placing in a public 
road its pôles to operate its téléphone, thereby wrongfully and negligently 
obstructing the highway. She says that she was going along the high- 
way in a buggy drawn by one horse, driven by her husband, and thé 
horse, without any fault or négligence of her husband, ran upou and 
against a pôle so located in the highway by the défendant, and was 
thereby injured and greatly damagéd. The défendant denied the alléga- 
tions of the pétition. 

Boynton de Haie and E. G. Johnston, for plaintiff. 

D. J. Nye and Hmderson, Kline & Toiles, for défendant. 

Welkee, J. , (prally chargîng jury.') To maintain this action the plain- 
tifl' must establish substantially the négligence charged against the de- 
fendant, and that such négligence produced the injury. It must also 
be shown in the whole évidence that the plaintiff did not by her own 
carelessness and négligence contribute to the injury; and if it appear that 
the défendant was guilty of the négligence charged against it, yet, if the 
plaintiff was herself guilty of such négligence as that the injury would 
not hâve occurred without that carelessness and négligence on her part, 
then the plaintiff is not entitled to recover. 

The first question is as to the négligence of the défendant. That dé- 
pends upon the rights given to the défendant to use, jointly with the 
public, a part of the highway. The statutes of Ohio provide that the 
téléphone company might occupy for its pôles a part of the public high- 
way, but must not do it so as to incommode the public in the use of the 
highway. In the location of its pôles in the highway the défendant was 
required to exercise reasonable care, so as not to incommode persons 
having a right to use the road for ail purposes of travel. This use 
means the ordinary and reasonable use of the highway for ail purposes 
for which highwaysare usually used bj'^ the public. It was not requjred 
to so locate its post or pôle as to provide against ail possible injuries 
that might be incurred or happen under extraordinary circumstances. 
Then ascertain the location of the pôle, and tind whether it did so incon- 
venience the public, and make such location carelessand négligent. The 
plaintiff' had a right to the use of the highway for purposes of travei 
without being incommoded by the pôle of the défendant, located in the 
public highway. She was required to use ordinary care and diligence, 
in passing along the road, to avoid collision with the pôle located therein. 
Ordinary care means such care as a person of ordinary prudence would 
or should exercise to avoid injury. What is ordinary care dépends upon 
the circumstances surrounding the parties at the time, and upon the sit- 
uation and location and the place of injury, whether the obstruction com- 
plained of was within the observation of the parties at the time, and the 
character of the vehicle and the team being driven. In determining the 
care of the plaintiff, you will cOnsider ail the circumstances of her being in 
the buggy, and what she could or ought to hâve done at the time to prevent' 
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the injury. The horse and wagon being driven by tbe husband of the 
plaintiffat the time of the injury, it is clairaed by the défendant that 
his carelçssness in driving, ifguïlty of any such, is to be imputed to 
the plaintifiF, and, if it contributed to her injury, she cannot recover. 
On that point I direct you that, if you find the injury was occasioned 
solely by the carelessness of the driver, her husband, the défendant can- 
not be held liable for the injury thus produced. If her husband's nég- 
ligence ouly contributed tothe injury, his négligence cannot be attributed 
to the plaintiff, and must not be regarded as her négligence, so as to de- 
feat her action, where the négligence of the défendant directly contributed 
to the injury. If you find that the défendant was not guilty of careless- 
ness or négligence as charged, yoUr verdict should be for the défendant, 
or if the injury was produced wholly by fault of the driver, or if plain- 
tiflf coptributed to the injury. If you find it was guilty of négligence iu 
the location of the pôle in the road, and such négligence produced the 
injury without the fault of the plaintiff, then you will find for the plain- 
tiff, and asaess such damages as will compensate her for the injury. 

Verdict for plaintifE. Motion for new triai overruled. 

Jackson, J., sitting with the District Judge to hear the motion, con- 
curred. 



SOBENSON V. Northern Pac. R. Co. 
(Oireuit Court, D. Minnesota. September 10, 1888.) 

1. TriaIt— Instruction— Expression of Opinion on Evidence. 

A triai Judge may express an opinion in a cliarge upon a question of fact, 
providing the jury are clearly informed that such opinion is not binding upon 
them, and that they are to décide according to their own judgment. 

S. Samb— Objection to Evidence— Subséquent Immatebialitt— Expert Tes- 

TIMONY. 

It 18 no gronnd for the exclusion of médical expert testimony given at the 
close of plaintiflE's évidence that defendant's witnesses developed other facts, 
and the médical witness was not recalled for further examination. 
8. Death by WBONGFni. Act— Cause of Dbath— Evidence — Sdfficienct. 

In an action by a personal représentative against a railroad company for 
causing decedent's death by négligence, it appeared that directly after the in- 
jury complained of décèdent began to f ail, and so continued, with but a slight 
change for the better, until about one year thereafter, when he died. Some 
two or three years préviens to the injury décèdent was hurt by the fall of a 
derrick and had some ribs broken, but ne fuUy recovered, and was a hearty 
man until the railroad accident. The expert testimony difCered as to the cause 
of the death. Seld, that the évidence sustaiued the ûnding that the injury 
complained of was the cause. • 

At Law. Motion for new trial. 
, Action; by Hanna Sorenson, adminîstratrix of the estate of Chrîstopher 
Sorenson, deceased, against the Northern Pacific Railroad Company, for 
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negligently causing the death of the intestate. Verdict for plaintiff, and 
motion for a new trial, whicli was overruled. 

John W. Arctander, for plaintiff. 

W. P. Clffugh and John 0. BuUitt, for défendant. 

Beewer, J. In this case, since the argument of a motion for a new 
trial, I hâve read carefully the testimony as well as the briefs of counsel, 
and will now state my conclusions. Extended comment is unnécessary. 
In September, 1883, Sorenson, the plaintiffs intestate, jumped from one 
of defendant's trains, and suffered thereby severe bruises. His jura p was 
at the instance of the conductor, jnstified by the threatening péril of a 
collision, and without imputation of blâme or négligence on his part. 
The péril was caused by the culpable négligence of defendant's employés. 
Soon thereafter Sorenson began to droop and fail, and in September, 
1884, he died. That for ail injuries directly and proximately caused by 
the jump from the train défendant is liable is beyond .dispute; is indeed 
not denied by counsel for the company. The contention is that death 
resulted from heart and aortic troubles existing prior to September, 1883. 
Physicians were called in on both sides. They differed in opinion. 
Much of their testimony was purely spéculative, — a discussion of possi- 
bilities and probabilities. Upon the whole case, and the varions matters 
discussed by counsel with great throughness and ability , I remark briefly : 

1. Expression of opinion upon questions of fact by the trial judge is 
permissible, providing the jury are clearly informed that such expres- 
sion is not binding upon them, and that they are to exercise théir own 
judgment. 

2. There is no objection to a plaintiffs closing his case with médical 
and expert testimony based upon the facts as then presented, and no 
rule recognizing the exclusion of such testimony, if, other facts being de- 
veloped by defendant's witnesses, the médical witness is not recalled for 
further examination. 

3. Where médical witnesses disagree in opinion and theory, the un- 
disputed historyof the case is often the most satisfactory and controUing 
fact. In this case such history fully justified the verdict. While some 
two or three years before this injury Sorenson had been injured by the 
fall of a derrick, and had two or three ribs broken, y et he soon recovered 
therefrom, and was a strong, hearty, and hard-working man until this 
time. Soon after this accident he began to droop and fail, and so con- 
tinued failing, with a short and slight change for the better in the spHng 
of 1884, until bis death in September, 1884. Such a fact is significant, 
and upholds the verdict. I know that post hoc is not alyvays propter hoc, 
but where the propter hoc is uncertain, the post hoc may often be décisive. 

I cannot think that another trial upon similar testimony would resuit 
differently. Hence, passing ail minor questions, I think the motion for 
a new trial must be overruled; and it is so ordered. 
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Hbrshey ». O'Neill. 

CireuU Court, 8. D. New York. September 5, 1888.) 

t. Maucious Prosbcution— Plbading — Négative Preqnant. 

The complaint, in an action for malicious prosecution and false imprîson- 
ment, alleged that défendant, by his agents, arrested plaintilï on a false charge, 
without authority or reasonable cause. The answer denied that défendant 
or his agents falsely or maliciously or without reasonable cause did any of the 
acts alleged. Held that, while the answer contained a négative pregnant, yet, 
as a subséquent paragraph alleged that one of defendant's clerks, having rea- 
sonable cause to believe that plaintiff had committed larceny, caused her to 
be arrested by a police offlcer, it did not admit that the arrest was made by 
défendant, and deny only the allégation of malice. Eapeciallj' shonld this 
view be taken as the objection was not made until the trial, and plaintilï had 
not been misled. 

3. Same — Probable Causb— Akkbst by Privatb Peeson. 

PlaintiŒ testifled on the trial that she went to defendant's store, where she 
was unacquainted, took an umbrella from the counter, and, to enable her to 
examine it more closely, carried it a short distance to the light near the door, 
when she was roughly seized by defendant's salesman, and pushed through 
the store into the basement. After an examination there, in présence of a po- 
liceman and others, she was arrested. taken to the station-house. and, after 
another examination, lockedup until bail was given. She was subsequently 
tried and acquitted. Défendant proved that the umbrella counter was 40 or 
50 feet from the door, and was in the lightest part of the store» Several wit- 
nesses testifled that plaintiff took the umbrella, walked out of the store, and 
was proceeding down the street, having pulled off the tag, when the salesman 
politely touched her, and requested her to return into tne store, and the two 
walked quietly to the ladies' lunch-room, in the basement; that she confessed 
' her ffuilt then, and afterwards to the captain of police. Held, that a verdict 
for défendant would not be disturbed, as the salesman had useduo force, and 
as, upon defendant's testimony, a larceny had been committed, justifying an 
arrest by a private person. 
8. Bamb— Principai- and Agent— Spécial Patbolmen. 

Under Laws N. Y. 1884, c. 180, § 369, providing tbat spécial patrolmen shall 
be subject to the orders of the superintendent of police, etc., and shall pos- 
sess ail the powers and discharge ail the duties applicable to regular patrol- 
men, a spécial patrolman is not the mère servant of a person on whose prem- 
ises he is appomted for duty, and by whom his salary is paid, and auch person 
is not responsible for his omcial acts. 

4. Same. 

A person is not liable for an arrest made by a policeman on inf ormation f ur- 
nished by such person's clerk without his knowledge or authority. 

On Motion for New Trial. 

This is an action for false imprisonment and malicious prosecution. 
On the 4th of August, 1887, the plaintiff, a résident of Philadelphia, 
came to the store of the défendant, on Sixth avenue, New York, in Com- 
pany with a female friend. She had never been there before, and was 
a total Etranger to the défendant and his employés. Her version of the 
subséquent occurrences is as foUows: She says she went to the umbrella 
counter, took up an umbrella , and , to enable her to examine more closely the 
quality of the silk, carried it a short distanc-eto the light near the door, 
While she was adjusting her eye-glasses for this purpose, she was roughly 
seized by the arm by Saunders, a salesman of the défendant, and pushed 
through the store, and into the basement. After an examination there, 
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in the présence of a policeman and two or three of the defendant's em- 
ployés, she was arrested, and taken to the station-house, and, after-be- 
ing examined by the officer in charge, she was locked up for two or three 
hours, until bail was given by a friend. She was subsequently tried at 
a court of spécial sessions, and acquitted. This is, in brief, the testi- 
mony of the plaintiff. It is uncorroborated, except in a few unimpor- 
tant détails. On the otherhand, the défendant proved that the umbrella 
counter was between 40 and 50 feet from the door in question, and that 
it was in the lightest part of the store. Several witnesses testified that 
the plaintiff took the umbrella, walked with It through the store out upon 
the sidewalk, and was proceeding down Sixth avenue, having in the 
mean time puUed off the tag, when the salesman, Saunders, followed 
her, touched her politely on the shoulder, and requested her to return 
into the store. No physical restraint was used, and the two walked 
quietly through the store to the ladies' lunch-room in the basement. The 
spécial police officer stationed on the premises was then summoned, and 
the plaintiff, having in substance admitted her guilt, was taken to the 
Twenty-Ninth precinct police station. She was there examined by the 
cap tain of police in charge, and again confessed the larceny. Thereupon 
she was locked up until bail was furnished, some two or three hours aft- 
erwards. The foUowing raorning she appeared in court, and was heM 
for trial. Upon thèse facts the jury found a verdict for the défendant. 
The plaintiff now moves for a new trial upon the foUowing grounds: 
Mrsf, the answer adraits that the acts comi:)lained of were the acts of de- 
fendant's servants, and he should not, therefore, hâve been permitted to 
dispute their authority; second, it was error to instruct the jury that if 
they believed the defendant's witnesses their verdict should be for the 
défendant, for the reason that, even upon the defendant's testimony , there 
was a technical arrest by an unauthorized person ; third, it was error to 
instruct the jury that the défendant was not liable, in an action of false 
imprisonpaent, for the acts of Officer Kenney. 

Henry O. Ward, for plaintiff. 

Edward G. James, for défendant. , 

CoxE, J., (q/ter stating the facts as above.) Being more than ever con- 
vinced, after a re-examination of the évidence, that the verdict was right, 
and in accordance with the great prépondérance of testimony, the court 
is not disposed to grant a new trial upon any ground which is merely 
technical and formai in character. Where the court can see that a proper 
resuit bas been reached, that the party h as succeeded who ought to suc- 
ceed, the endeavor should be to préserve the fruits of the trial. Every 
doubt should be resolvedin favorof affirmance; every exception not af- 
fecting the merits should be disregarded. Where a controversy bas ter- 
minated in a correct and honest verdict, it is for the advantage of both 
parties that litigation should cease. 

The question arising on the pleadings is this: The complaint allèges, 
in substance, that the défendant, by bis agents, servants, and employés, 
arrested the plaintiff on a false charge, without right, authority, or rear 
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sonable cause. The answer dénies that the défendant, or his agents, serv- 
ants, or employés, falsely or ma:liciouslj, or without reasonable cause, did 
any of the acts alleged against him or them in said complaint. It is as- 
serted' by the plaintiff that hère is an admission that the arrest was made 
by the defendant's agents, and a déniai only of the allégation that they 
acted maliciously and without probable cause. In other words, the de- 
fendant admits that his agents did the acts in question, when he dénies 
that they did those acts maliciously. It is true that the answer con- 
tains a négative pregnant, that it is not an artistic pièce of pleading, 
and that a motion to make it more definite and certain would, in ail 
probability, hâve prevailed. There certainly is plausibility in the con- 
tention that the authority of the defendant's servants to act as they did 
is admitted; and yet it is quite clear, taking the answer in its entirety, 
that it was not the intention of the pleader to place the défendant in this 
attitude. The plaintifif could hardly hâve been misled by this déniai. 
In a subséquent paragraph the answer sets eut fuUy the facts as they 
were understood by the défendant. It allèges that one of his clerks, 
having reasonable cause to suspect the plaintiff of the commission of the 
crime of larceny, took the umbrella from her and caused her to be ar- 
rested. This was true. The défendant could not, truthfuUy, bave de- 
nied iti The answer further allèges that the person who made the ar- 
rest' was a police ofiicer appointed pursuant to law. Ail this is inconsist- 
ent with the théory that the défendant admits that the plaintiff was ap- 
prehended and arrested by his agents, acting under his authority. It 
is not the spirit of modem jurisprudence to defeat a party, or deprive 
him of a substantial right, by a iiice and overstrained construction of 
his pleading. On the contrary, where, as in this case, the objection is 
not made until the trial, it should not be heeded, unless the other party 
bas been misled to his injury; and, in ail cases where it can properly be 
doùe> ample opportunity for amendment should be permitted. It is 
thought, therefore, that the answer, taken as a whole, is susceptible of a 
more libéral interprétation than that placed upon it by the plaintiff, and 
that within the authority of Wall v. Water Go., 18 N. Y. 118, it may be 
held to put ail the corresponding allégations of the complaint in issue. 
But, if this were otherwise, no reason is suggested why an amendment 
may notj even now, be made. Railroad Co. v, McHenry, 17 Fed. Rep. 
414, and.casM cited. 

There was no mistake in instructing the jury that they should find for 
the défendant if they believed hiS witnesses. To say that thé acts of 
Saunderé,ias related by him, amounted to an arrest, is surely to view 
them in 'a light superlatively harsh. No force was used. There were 
no threats. The plaintiff returned voluntarily; she was not compelled 
to do so by anything which Saunders did. The sidewalk on Sixth ave- 
nue was not a proper place to transact business, and his request, or de- 
mand eveu, that she should return, was not inconsistent with a satisfac- 
tory 'arrangement of the difBcuity inside the store. That the plaintiff so 
understood it is quite évident, for she testifies: "I supposed that he was 
going'ta take me to the proprietor of the store, and I turned around and 
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walked with him, back." And again, upon the defendant's testimony, 
a larceny had actually been committed justifying an arrest by a private 
individual. Bunis v. Erben, 40 N. Y. 463. 

The third and last assignment of error raises an interesting and novel 
question: Was the court right in holding that the défendant is not re- 
sponsible for the acts of Kenney, because he was a police ofïicer? Not- 
withstanding the able and ingenious argument of plaintiffs counsel, it is 
thought that the ruling made at the trial should remain unchanged. 
Kenney, under the terms of the act, (Laws 1884, c. 180, § 269,) was 
subjeet to the orders of the superintendent of police; was required to 
obey the rules and régulations, gênerai and spécial, of the police board; 
to conform to its discipline, and wear its dress or emblem. The act 
further provides that a patrolman so appointed shall be subjeet to removal 
by the board without cause assigned, and "shall possess ail the powers 
and discharge ail the duties of the police force applicable to regular patrol- 
men." Kenney, therefore, posaessed ail the common-laW and statutory 
powers of constables, except for the service of civil process. It was made 
his duty by law at ail times of day and night to prevént crime, detect 
and arrest ofifenders, protect the rights of persons and property, and, with 
or without warrant, to arrest ail persons guilty of . violating the law. He 
was, it is true, appointed for duty in the defendant's store, and was paid 
by the défendant. In ail other respects, so far as this controversy is 
concerned, he was as much a member of the metropolitan force as àny 
patrolman. It was the intent and purpose of the law to invest him with 
ail the rights, powers, privilèges, and immunities of a regular policeman. 
If this were not the object, if the status of the person so appointed re- 
mains unchanged, if the relations of master and servant still exist, it is 
not easy to see why the act was passed. The provision that the person 
particularly benefited shall pay the salary does not render nugatory the 
other provisions of the act, and deprive'the policeman of the broad au- 
thority expresslydelegated. He is not, in other words, the nlere serv- 
ant of the person who paj'S him. It is understood that this construction 
has been placed upon the law by the state courts, and it would seem to 
be more in accordance with reason and common sensé than the opposing 
theory. 

There can be no force in the contention that the défendant is liable for 
a false imprisonment because the arrest by Kenney was instigated by 
Saunders. To hold a merchant liable for the acts of a police oificer be- 
. cause one of the merchant's clerks, with no authority from him, in his 
absence, and without his knowledge, gives information to the ofïicer 
which induces him to arrest a person who, apparently, bas committed a 
crime in the informant's présence, would be going far beyond any re- 
ported case. Teal v. Fissel, 28 Fed. Rep. 351; Von Latham v. lÂbby, 88 
Barb. 339; Brmnv. Chadscy, 39 Barb. 253. 

The cause was presented as fairly for the plaintiff as she had a right 
to expect. Had the trial taken place in a state tribunal, it is altogether 
probable that it would hâve been terminated by the court, and not the 
jury. Mali v. Lmd, 39 N. Y. 381; Buma v. Erben, 40 N. Y. 468." 
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The plaintifiF was a total stranger to ail in the store. Necessarily she 
was judged, not by what she was, but by what she seemed to be. It 
was a most natural inference from her conduct that she intend cd to take 
the defendant's property. The testimony is overwhelming that she took 
the umbrella without askiug permission, and with no word of explanation 
carried it 40 feet through the store, and was actually walking with it 
down Sixth avenue when she was requested to return. It would seem 
that a clerk who hesitated to protect his employer's property in such cir- 
cumstances would be most derelict in his duty. The plaintifPs conduct, 
to State it mildly, was exceedingly suspicious, and for the unfortunate 
occurrences which foUowed she has herself alone to thank. It would 
seem that no impartial person can read this record and reach a conclu- 
sion différent from that reached by the jury. The motion is denied. 



People ex rd. Lane v. Hilton et al. 

{OireuU Court, E. D, MicMgan. September 10, 1888.) 

BHBEIFF — LlABILITT OP SCKETIES — Embbzzlement — Unatjthorizbd Recbipt 
of Monbt m Lieu of Bond 

A sherifE holding a writ of replevin for exécution received from the plain- 
tiff in replevin a deposit of money in lieu of the bond required by statute for 
the diligent prosecution of the suit, and subsequently embezzled the money. 
EelA, that the receipt of the money, not being authorized by law, was an ex- 
traofflcial act, and that the sureties upon the bond of the sheriS were not 
liable for the amount. 

At Law. 

This was a demurrer to a déclaration against a sheriff and his bonds- 
nien for failure to pay over certain moneys alleged to hâve been received 
by him in his officiai capacity. The condition of the sheriff' s bond was 
that, "if said Hilton shall well and faithfully in ail things perform and 
exécute the duties of the office of sheriff of said county of St. Clair dur- 
ing his continuance in said office, by virtue of said élection, without 
fraud, deceit, or oppression, and shall pay over ail moneys that shall or 
may come into his hands as such sheriff, then said obligation to be void; 
otherwise to be and remain in full force." The facts relied upon as a 
breach of the condition of the bond were substantially as follows: In Sep- 
tember, 1880, one John L. Smith brought an action of replevin in the 
circuit court for the county of St. Clair against John McKay e< al. , to re- 
cpvër a lot of cedar posts and pôles. The writ was placed in the hands 
of the defendant^Hilton for exécution. The sherifif took possession of the 
property named in the writ, and made the usual demand upon the plain- 
tifffor a bond in replevin, as required by the statutes of Michigan, con- 
ditioned upon the prosecution of the suit, and payment of any judgment 
recoyered by the défendant. Smith, being unable to furnish the bond, 
Buggested that he procure a friend to deposit with the sheriff $1,500 in 
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money as a substitute for a bond, to which the sheriff assented, and 
stated tbe money would answer every purpose, and that he would ac- 
cept it in lieu of a bond. In pursuance of this arrangement the relator, 
Charles R. Lane, deposited in the Fort Plain Bank at Fort Plain, N. Y. , 
the sum of $1,500 to the crédit of John Hilton, sheriff. Hilton subse- 
quently drew the money from the bank at Fort Plain, and deposited the 
same, as sheriff, in the First National Bank of Port Huron, and subse- 
quently withdrew it from the bank and embezzled it. In 1884 the re- 
plevin suit was terminated by a décision in favor of the plantifif. Lane 
thereupon became entitled to his money, and demanded a return of it, 
and, upon the failure of Hilton to account, brought this suit upon his 
officiai bond. Défendants, the sureties upon the bond, demurred to the 
déclaration upon the ground that the money was not received by the 
sheriff in his officiai capacity, and that his failure to pay it over was not 
a breach of his bond as sheriff. 

M. E. Dowling, for plaintiff. 

Messrs. O'Brien, J. Atkinson, and N. E. Thomas, for défendants. 

Beown, J., (after stating iàefacts as above.) There is no doubt of the 
gênerai proposition that the obligation of a surety is strictissimi juris, and 
cannot be extended by construction. He is liable only where there is a 
breach of the letter of his contract. The sureties upon an officiai bond, 
as a rule, are only liable for such sums of money as their principal may ; 
lawfuUy receive by virtue of his office. Brandt, Sur. § 451. The only 
question in this case is whether the money received by the sheriff was 
received in his officiai capacity as sheriff, or as the agent of the plaintiff 
in the replevin case. The fact that he deposited the money in the bank 
"as sheriff," and that he drew it from the bank by checks signed by him 
in his officiai capacitj% does not establish the officiai character of the 
transaction, unless the act were one which he in fact was authorized to 
do by virtue of his office. Nor does the fact that, if défendant had re-, 
covered judgment against the plaintiff in the case, he might hâve used 
this money in payment of such judgment, tend to show that he acted 
in his officiai capacity, because the plaintiff himself or any agent of the 
plaintiff might hâve done likewise with any money in his hands belong- 
ing to the plaintiff. We are therefore constrained to examine the stat- 
ute to ascertain the powers and duties of a sheriff in the exécution of a 
writ of replevin. By How. St. § 8324, before the sheriff shall deliver 
property replevied to the plaintiff, "such plaintiff, or some one in his 
behalf, shall exécute a bond to such officer and his assigns, with the ad- 
dition of his namé of office," in at least double the appraised value of the 
property, "conditioned that the plaintiff will prosecute the suitto effect; 
and, if the défendant recover judgment against him in the action, he 
will return the same property, if return thereof be adjudged, and will pay 
the défendant ail such sums of money as may be recovered by sàch de- 
fendant against him in the said action." And by section 8325, "if -the 
plaintiff shaU fail to cause such bond to be executed and delivered tothe 
officer within 24 hours after the appraisal of such property, the officer 
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shall return the same to the person frôm whom he took ît." This îs the 
extent of the officêr's power in the premises. However convenient it may 
be to receive a deposit of money in lieu of a bond, it is net a proceeding 
authorized by the statuts, or contemplated by law, and the sureties upon 
the officiai bond of the officer cannot be held for any dereliction of duty 
in connection with such deposit. We are not without authority upon 
this point. In the case of State v. Long, 8 Ired. 415, where a sherifF, in- 
stead of taking bail, received money on deposit from a défendant, who 
afterwards wished to surrender himself, and demanded a return of the 
money, it was held that the deposit of money with the sheriff under such 
circumstances was not an officiai aot, and that his sureties were not lia- 
ble for such funds. So in Schloss v. White, 16 Cal. 66, the sheriËf agreed 
to sell property taken upon a writ of attachment, and keep the proceeds 
instead of the property to await the resuit of an action of replevin against 
him, and it was held that his sureties were not liable. So in Oressey v. 
Gierman, 7 Minn. 398, (Gil. 316,) a justice received money from a de- 
fendant, instead of a recognizance, to secure defendant's appearance be- 
fore him for examination on a criminal charge. This money he refused 
to return, and suit was brought upon his bond; but the court held that 
his sureties were not liable, upon the ground that his receipt of the money, 
instead of a recognizance, was an extraofficial act. A number of cases to 
the same purport are contained in Brandt, Sur. §§ 481, 483, 484. An or- 
der will be entered sustaining the demurrer. 



United States v, Allen et al. 

(Ovreuît Court, E. D. Missouri, B. D. September 6, 1888.) 

Indians—Indian Agent— AccouNTiNG — Evidence— Tbanscbipt of Theastjht 
Department. 

An Indian agent of the United States, a part of whose duties is to receive 
and disbûrse public money s, is a "person accountable for public money," 
within the meaning of Rev. St. U 8. g 886. providing that when suit is brought 
in case of delinquencx of a revenue offlcer, or other "person accountable for 

§ublic money," a transcript from the books and proceedings of the treasury 
epartment shall be admitted as évidence, and the court trying the cause shall 
be authorized tograntjudgmentaccordinglyi and under ttiis section the treas- 
ury transcript is suiflcient to establish an indebtedness of such agent to the 
' government. 

StatuTiEs — Enactmbnt — Veto— Evidence of Date of Receipt bt House. 
An act of congress discharging certain sureties became a law. unless the 
president'a veto was sent to the house by the 34th of February, 18d7. lUld, 
that a mémorandum in the minute-book of the journal clerk of the bouse, to 
the effect that a message in writing was received from the président on the 
24th, and laid on the soeaker's table, together with testimony by such clerk 
that such mémorandum could referto no other message than the onein ques- 
tion, and that itundoubtedly did referto such one, and that, under house rule 
24, a message received in the afternoon of the 24th would, according to the 
Bsual practice, be laid before the house by the speaker on the succeeding 
morning, is sufflcient proof that the message was received on the â4th, al- 
thou^h' the journal of the house shows that it was not laid before the hniise' 
till the foUowing day. ■ , 
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At Law. 

Thomas P. Bashaw, U. S. Dist. Atty., for plaîntiff. 

C. H. Krum, for défendants. 

Thayee, J. The objection noted at thé trial to the introduction of the 
treasury transcript is now overruled. The action is bn the officiai bond 
of Mr, John How as Indian agent, and charges certain delinquencies. It 
was a part of his duty as Indiah agent to receive and disburse public 
moneys. He was therefore a "person accountable for public money," 
within the lïieaning of section 886, Rev. St. U. S. Such being the case, 
"a transcript of the books and proceedings of the treasury department," 
duly certified, is admissible in évidence, and is sufficient, in thé absence 
of countervailing proof , to authorize the court to grant j udgment. Section 
886, Bupra. I accordingly hold, as in the case of U. S. v. Smith, 35 Fed. 
Rep. 490, that the treasury transcript is sufficient to establish an indebt- 
edness on the part of Mr. How to the government for moneys claimed 
to hâve been received by him, and not properly disbursed or accounted 
for. The balance charged against him on the books of the treasury de- 
partment, as shown by the transcript, is prima fade the amount due to 
the government. In the présent case the transcript shows a balance 
against the agent, on account of money transactions, exceeding the pen- 
alty of the bond, omitting any considération of the alleged iudebtedness 
of Mr. How to the government on account of public property (other than 
money) said to hâve been received and tiot properly accounted for. As 
no attempt was made at the trial to show that Mr. How was lawfully én- 
, titled to other crédits than hâve been allowed by the accounting officers 
of the treasury, the défense to the action rçsts wholly upon the plea that 
the sureties on his bond bave been discharged by an act of congress orig- 
inating in the house of représentatives, and passed by that bpdy on De- 
«ember 15, 1886. The act in question in terms released the sureties from 
, ail liability, It was transmitted to the senate, and passed by that body 
on February 7, 1887 . Bubséquently, on February 12, 1887, it was laid 
before; the président of the United States for his approval, and was re- 
turned to the house of représentatives disapproved, either on February 
24 or 25, 1887. If returned on February 24, 1887, the act failed to be- 
come a law; but if not returned until February 25, 1887, the executive 
veto came too late to defeat the législative will. Vide section 7, art. 1, 
Const. U. S. 

The sole question , therefore, is whether the bill was returned to the house 
of représentatives, with the presiiîent's objections thereto, on February 24 
ol" February 25, 1887 . This is purely a question of fact, and is to be de- 
termined by a "resort to any source of information which in its nature is 
capable of conveying to the judicial mind a clear and satisfactory answer." 
Gardner v. Collector, 6 Wall. 499. The journal of the house of représent- 
atives, under date of February 25, 1887, contains an entry showing that 
the president's message containing his objections to the bill in question 
was on that dây "laid before thè hôusè by the speaker." There is no 
other entry, however, in the house journal tending to show ibe date of 
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the return of the bill, but from this entry alone it is argued that Febru- 
ary 25, 1887, should be accepted as the true date of its return. On the 
other hand, a minute-book kept by the journal clerk of the house of rep- 
résentatives, under date of February 24, 1887, contains the foUowing 
mémorandum: "A message in writing was received from the président 
of the United States, which was laid on the speaker's table." Concern- 
ing this entry, the journal clerk testifies that such mémorandums are 
usually made by him in his minute-book on receipt of messages from 
the président, for the purpose of identification in case of several messages 
being received on the same day; and that a careful search of the journal 
of the house, as well as the clerk's minutes, shows that no message was 
received from the président on that day to which the mémorandum could 
relate, unless it was the message in relation to the relief of the sureties 
of Mr. How, which was laid before the house by the speaker on the fol- 
lowing morning, February 25, 1887, and is referred to by the journal 
entry of that day. The journal clerk further testifies that the message 
to which the entry in his minute-book under date of February 24, 1887, 
relates, was undoubtedly the message containing the president's objec- 
tions to the bill for the relief of the sureties of John How; that it was 
received during the session of the house, between 4 and 5 p. m., on Feb- 
ruary 24, 1887, and, according to his recollection, was opened for iden- 
tification, and laid on the speaker's table; and that, in conformity with 
the usual practiceof the house, lunder clause 2 of rule 24 ofthe house of 
représentatives, a message received at the hour named would be laid be- 
fore the house by the speaker on the following morning, after the reading 
and approval of the house journal. As the entry containëd in the house 
journal of February 25, 1887, to the effect that the speaker on that day 
laid the president's message before the house, does not state when the 
message was received, and is in no respect inconsistent with the explana- 
tion furnished by the journal clerk, the 'évidence before the court shows 
almost to the point of démonstration that the bill in question was returnéd 
in time to preverit its beconilng law; that is, on February 24, 1887. I so 
find, and accordipgly direct judgment to be entered for the penalty of 
the bond. 



United States v. Tbainor. 
{District Court, D. Oregon. August 4, 1888.; 

Elections and Votbbs — Attbmptino UiïiiAWFUL Voting — Rbv. St. U. 8. § 
5511. 

Section 5511 of the Revised Statiïtes, for the prévention and punishment of 
corruption and misconduct at a congressional élection, does not include an 
"attempt" to do or commit any of the acts therein specified and prohibited, 
except that of voting in the name of another person, and the act of aiding, 
counseling, procuring, or advising any person, voter, or oiHcer, to do or omit 
to do any act, the commission or omission of which is thereby made a crime, 
and therefore an indictment will not lie thereon agaiust one for attempting to 
vote at such élection a second time. 

[SyUabiLS'by tJie Court.) 
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Indictment for Attempting to Vote a Second Tinàe. 
Lewis L. McArthur, for plaintiff. 
Robert G. Morrow, for défendant. 

Deady, J. The indictment in this case Charges that the défendant, 
on June 4, 1888, at an élection then being held in the state of Oregon 
for a représentative in the congress of the United States, did knowingly 
"attempt and offerto vote a second time" for such représentative, at poll- 
ing place numbered 1, in South Portland precinct, in the state aforesaid; 
he having already voted once for such représentative at said poUing place, 
on said day. 

Thedefendant demurs to the indictment, for that the facts stated therein 
do not CQHstitute a crime. 

The indictment is found under section 5511 of the Revised Statutes. 

The section is a very long one, over-crowded with particulars. It is 
a crude, bungling pièce of composition, and, considering the importance 
of the subject, shamefully obscure and uncertain. Although intended 
. to punish and prevent bribery and corruption at congressional élections, 
it does not make the réception of a bribe a crime, and only includes the 
case of a briber by the obscure indirection of making it a crime to pre- 
vent "by force,, threat, intimidation, bribery, reward, or offer thereof," 
any qualified voter "from freely exercising the right of suffrage." 

The section contains nine clauses, separated by the conjunction "or" 
and a semi-colon, specifying a great number of acts and omissions relat- 
ing to élections for représentatives in congress, which are thereby made 
criminal and punishable by fine and imprisonment. 

The first four relate to unlawful voting by any person; as voting or at- 
tempting to vote in the name of another person, voting more than once, 
or at a place where the party is not entitled to vote, or without having a 
lawful right to vote, or doing any unlawful act to secure an opportunity 
to vote. But nothing is said concerning an attempt to do any of thèse 
acts except the first. The next four clauses relate to the preventing of 
any person "from freely exercising the nght of suffrage by force, threats," 
etc., or compelling, or inducing by any such nieans any oiHcer of élec- 
tion to act unlawfuUy, or interfering in any manner with him in the dis- 
charge of his duty. 

The eighth and ninth clauses read as follows: 

"Or knowingly receives the vote of any person not entitled to vote, or re- 
fuses to receive the vote of any person entitled to vote; or aids, counsels, pro- 
cures, or .advises any such voter, person, or ofBcer lo do any act liereby made 
a crime, or omit to do any duty the omission of which is liereby made a crime, 
or attempt to do sp, " shall be punished, etc. 

The "person" or "officer" who is the subject of thèse two sentences or 
clauses, is not expressed; but from the nature of the acts prohibited in 
the first of them — the receiving or refusing a vote iUegally — it must be 
an offioer at a congressional élection, and in the case of the second one 
it may be "any person" who gives the "aid, counsel," etc., therein pro- 
hibited. And the "such voter, person, or officer," mentioned in the lat- 
v.36F.no.3— 12 
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ter clause, and who may be the object of such "aîd, counsel," etc., must 
be the "qualified voter," the "any person" or "officer of such élection," 
mentioned in the preceding part of the section. 

On this a^alysis of the statu te, the eighth and ninth clauses, when ex- 
pressed in fuU, should read: Any officer at a congressional élection who 
"knowingly receives the vote of any person not entitled to vote;" or know- 
ingly "refuses to receive the vote of any person entitled to vote," or "any 
person" who "aids, counsels, procures, or advises any such voter, person, 
or officer to do any act hereby made à crime, or omit to do any duty the 
omission of which is hereby made a crime, or attempt to do so,"shall be 
punished, etc. 

The use of this form of the verb "attempt," iii this connection, is a 
blunder It should bave been in the form of the third person singular, 
— attempts, — or it might hâve been in the future tense, — shall attempt, 
— so as to read: Any person who aids, counsels, etc., or "attempts" to 
aid, counselj etc., or "shall" attempt to aid, counsel, etc. However, the 
phrase "attempt to do so," or attempts to do so, cannot be construed to 
apply to any acts other than those mentioned in the clause in which it is 
contained; and those are "aids, counsels, procures, or advises any such 
voter, person, or officer" to do or omit to do an act, the commission or 
omission of which is by the statute made a crime. Disregarding the 
grammatical error in the use of the word "attempt" in légal efFect, the 
clause reads: "Any person who aids, counsels, procures, or advises, or 
attempts (or shall attempt) to aid, counsel, advise, or procure any such 
voter, person, or officer," etc., shall be punished, etc. The act of at- 
tempting to vote illegally,except in the case of attempting to vote in the 
name of another person, appears to hâve been overlooked in the prépara- 
tion of the statute, and no provision is made therein for its punishment. 

Therefore, the act with which the défendant is chargea in the indict- 
ment— an attempt to vote illegally, because he had alfeady voted once 
at said élection— is not a légal crime, and the demurrer is well taken. 

This is to be r^retted. The défendant bas incurred the moral gùilt 
of attempting to pollute the ballot-box, the sacred depository of the pub- 
lic will, with an illégal iote, and deserves légal punishment therefor. 

But the remedy for the omission is with congressi and not the courts. 

If the défendant, in bis attempt to vote, did any unlawful act to ac- 
complish hia purpose, he may be proceeded against for a violation of the 
fourth clause of the section, which pro vides that if any person "does any 
unlawful act to secure an opportunity to vote for himself or any other 
person," he shall be punished, etc. Thus, if the défendant was sworn, 
on his offer to vote a second time, and thereupon stated that hehad not 
voted at that élection, he would be guilty of an unlawful act — perjury — 
"to secure an opportunity to vote for himself," and Could be prosecuted 
therefor. 

The demurrer is sustained. 
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Keyes et al. v. Pueblo Smeltinq & Refiotng Uo. 

(Circuit Court, D. Colorado. June 7, 1888.) 

Patents fok Intentions— Antictpation— Smeltinq Okes. 

Keyes & Arents' patent, relating to the art of smelting metallic ores, con- 
sisting of a tube inserted at the base of the furnace, through which the pure 
métal, béîng heaviest, runs out, and is conducted into a basin, leaving the 
matte and slag behind, is not anticipated by the device described in volume 
5, p. 135, of Karsten's work on Smelting and Mines, by means of which the 
pure métal at the bottom of the furnace is permitted to empty itself into a 
"fore-hearth, " or little projection from the bottom of the furnace out into the 
open air; as it is not pretended that by his device the matte is separated at this 
fore-hearth from the pure métal. 

In Equity. Bill for infringement of patent. On final hearing. 

R. E. Foot, for complainants. 

0. E. Gast and Thomas Macon^ for défendant. 

Before Milleb, Justice. 

MiiiLEB, Justice. Two questions are made in the case by the défend- 
ants in opposition to the claim of the plaintiffs, and the first is that 
they deny that they hâve infringed the patent of the plaintiffs. The 
patent itself has relation to the art of smelting metallic ores, and is a 
very clear statement of a mode of withdrawing the pure métal after it has 
been separated by beat and the usual appliances of smelting furnaces 
from the other matter found in the ores iu their native condition. And 
the mode by which this is done, as explained by the patentées, is a sim- 
ple reliance upon some of the principles of nalurai physical science. 
They say, and that is undoubtedly true, that the métal — any métal 
which is sought to be extracted from thèse ores — is heavier than the 
other particles of ore, than the other matter found in the ore. The 
art of smelting, itself, consists in the processes by which, through the 
use of beat and other substances calied "fiuxes," this mixture of the 
ore with calcareous matter, with sonie other metals, is separated, and 
the pure métal is in this manner disintegrated from, and in some shape 
brought to a séparation from, the other more useless and less valua- 
ble parts of the ore. It is not necessary to inquire whether the ore of 
lead or of gold or silver or copper is merely a mechanical mixture, — 
as it mostly is, — or is in some cases a chemical mixture; the great re- 
suit to be sought for in smelting is to separate them. Lead is perhaps 
the easiest of ail the ores to separate from the surrounding materials 
found connected with it. The mechanical principle to which I allude 
is that, thèse ores being mixed in a large furnace or cylinder without 
other materials which ofFer attraction to some of its éléments, they are 
separated; It is by means of the beat secured through a blast-furnace. 
It is ail melted, ail dissolved, ail turned into one fluid mass within the 
furnace, and precipitated from the upper part of the furnace, where they 
are mixed together, into the base of the furnace. In this prqcess of sép- 
aration and précipitation, or falling down, the métal being the heaviest, 
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the pure métal gets to the bottom. I read a sentence or two in the work 
of Mr. Karsten, which will be referred to hereafter. This is a translation 
from Karsten's work on Smelting and Mines, on which the défendants 
are relying. He says, in the translation handed to me from volume 5, 
p. 135, of his work: 

"The products resulting from the smelting of lead ores, regardless of how 
the ores were previously treated, or what fluxes were added, areinvariably — 
First, lead; second, matte; third, waste products. The matte is always tapped 
together with lead into a tap-hearth, in which the specifically ligiiter matte 
séparâtes from the lead. It congeals much sooner than the lead, is taken ofE, 
and the lead is then ladled into niouids, ïhe matte is never so poor as to be 
worthless. Generally matte is re-treated, and in a similar manner as the lead 
ores." 

Now, the usual mode of separating the "slag," as it is called, which 
is the largest product of this smelting opération, and which is the lightest, 
is to make orifices in the cylinder or furnace, and that, being tapped in 
the liquid state, it flows off and is in varions ways conducted away from 
the further opérations of the smelter. The matte and the pure lead are 
then left, with an inclination in the pure lead to get to the bottom and 
the matte to the top; but this does not seem to be so readily separated, 
and soclearly marked, as the slag which runs off from the eye or holes 
in the furnace. The mode adopted by the plaintiffs in this case was to 
insert a tube precisely at the base of the furnace, which tube necessarily 
communicated with the pure lead alone; ail the impurities, the matte 
and the slag, being at the top. The patentée of this invention does not 
seem to hâve concerned himself aboutwhat becameof the slag nor of the 
matte, because, inserting his withdrawal tube at the base, the lower end 
of the cylinder, he gets nothing but pure métal; and, as you will see by 
one of those plats there, or diagrams, his tube then bore an upward di- 
rection, and carried this pure lead to a bowl or basin. In this way, by 
the pressure of gravity in the furnace constantly forcing that lead out 
through the tube, and the slag and the matte not being able to mingle 
with it, but being used as a mère pressure with other lead that came 
down, working its way through, the pure lead was conveyed off, and 
separated from the matte and slag, and carried into the basin, from which 
it was ladled out, in the old-fashioned way, or perhaps carried out by 
another tube into moulds, and placed where they wanted it. But the 
thing to be dOne — the séparation of the pure lead or any other métal 
from the impurities with which it was originally mingled in the ore — 
has been achieved, and the patent is for the mode of separating thèse 
materials, of carrying away the pure silver from thèse other materials, 
of smelting after it has been melted and after they hâve settled, the ore 
being still liquid, each having its place by virtue of gravity. That is 
his patent. He claims that he was the first man that ever did this in a 
way that did not require constant attention on the part of the smelter; 
that others raade holes to let the métal run off, and then had to opetl 
and watch them; that others run off the slag. and left the métal at the 
bottom, and, after the slag was ail run off, that the matte and the métal 
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went out together, and was not then in a pure state. He claims that 
his discovery of this mode of inserting a tube which, either directJy or 
indirectly, with an inclination upwards, brought out the pure métal from 
the bottom to a place where it was distinctiy separated, and could be 
dealt with as pure métal, was the first invention of that kind. Now, 
this invention, I hâve no question myself, was one that was used by the 
défendants. They did not exactly make a tube with an angle of 45 de- 
grees; but you will observe that that tube, which raay be made of any 
suitable material, is inserted in an additional or side wall built up along- 
side of the furnace; and the défendants, while they do not take a partic- 
ular tube or pièce of métal and make a round cylinder out of it, make a 
cylinder inside of that wall, lined with something, I suppose, to keepit 
from destroying the wall; but it is an orifice or opening ansAvering ex- 
actly the purpose, and of the same nature of that tube, at an angle used • 
by the plaintitf, bringing the pure métal from the bottom of the cruci- 
ble, where it is lying after having been reduced, and taking it up through 
a rather circuitou^, but perpetually ascending, tube, Until it gets up toa 
basin like that of plaintiff. I think ihere is no question but what it is 
doing the same thing through the same instrumentality, and by the same 
principle and the same means. 

But the great défense relied on hère is that the patent itself is'not 
valid, because the principle on which it opérâtes, and the description of 
the instrument itself, is to be found in the works of Mr. Karsten, a Ger- 
man, who had published a work on the subject of smeltihg and dealing 
with ores in Germany, where there are a great many mines, and where 
the science of mining has been, perhaps, as much considered as in anj' 
■country in the world. I can hardly expect to enlighten anybody much 
■on this subject. It does not appear that Mr. Karsten ever made or in- 
vented a furnace for smelting, It is not known, as far as I know, whether 
he was a practical smelter. He seems to be a man of science, who under- 
took, by five volumes, to consider the science and the laws of smelting 
•ores, and especiaUy as they were understood in Germany. In his works 
he undertakes to describe the différent kinds of furnaces. He mentions 
perhaps a dozen, and their modes of opération that were then in exist- 
■ence in Germany; and among others he describes a class of furnaces 
which are shown on that central diagram there, (Litharge furnace,) by 
which as the ore is melted it becomes fluid. The pure meta! gravitâtes, 
as in other furnaces, to the bottom, and then is permitted to empty it- 
self out into what he calls a "fore-hearth," a little projection from the 
bottom of the furnace out into the open air, where the métal cornes, and 
is dipped out by ladles, as it is in the one of the patentee's. It is said that 
this is the same, or such a description of the mode of smelting as is to be 
found in the plaintiff's patent. I hâve not been satisfied of that. In 
the first place, it is very clear from what is said hère by Mr. Karsten 
himself, which I read, that the séparation is not complète when it comes 
out into that fore-hearth or front. He déclares that the matte, if not the 
-slag, goes with it; that this matte, after it comes out, forms a covering 
■over the pure métal, and before you can dip out that pure .métal you 
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have to in some way serape away this matte, and get it separated after it 
cornes out. Now, that is not any part of the patentee's claim. He drives 
his tap into the bottom of the pure métal, and by force of gravity it runs 
out through his tube, and has no matte in it. There is no reasoii why 
there should be any matte in the réceptacle from which he draws the 
pure iead. There is at the bottom, first, pure lead; there is, then, this 
peculiar substance which they call "matte;" there is, then, above that, 
the great body of material which they call "slag." Now, with ail thèse 
he has nothing to do. He says: "I take the métal at the bottom, where 
it is pure, where there is neither matte nor slag, because of the superior 
gravity of the lead, which excludes thèse." I have already read to you 
where Mr. Karsten says that in the instrument upon which they rely, — 
in the furnace on which they rely, — the matte cornes out with the material , 
and is to be scraped away and got rid of afterwards. There is another 
very material différence between his patent and anything found in Mr. 
Karsten's work upon the subject. It is perfectly obvions from reading 
ail that Karsten says upon the subject, and it is obvious from the évi- 
dence produced hère about the older mode, whether they were older 
patents or not than the plaintiff's, that the final séparation, the total dis- 
intergration, the taking apart of the pure métal from the slag and matte 
and other things which represent the débris of the ore, is conducted upon 
the principle of carrying of the slag and the matte first. Holes are made 
in ail thèse furnaces at différent places and at différent points, and a 
good many devices for the use of those orifices or holes by which the slag, 
being at the top, is carried off from the top and above where the métal 
is. That is the principle of séparation in ail those. Either the slag 
itself, or the matte, or both of them, are carried off from an orifice in 
the furnace that is above the métal, and which orifice is kept open or 
shut up as exigencies may require. Messrs. Keyes & Arents' patent 
goes upon a totally différent principle. It leaves the slag there if you 
want it; says, we have nothing to do with that; our mode is to get out 
the métal, first, to transfer that to another recQptacle; your slag you can 
do with as you please; we have got no patent for it; it may be used with 
our invention, if you désire, or without it, but our invention is simply, 
after ail thds material is melted into a molten mass, we, by the laws of 
gravitation, are perfectly certain that the pure métal will be at the bot- 
tom, so many feet, so much depth, according to the quantity of métal 
that is there, and we take that out aijd leave this stuff which was origi- 
nally connected with itas ore, — ^leave that to be dealt with in any way you 
choose. Our business is to take thèse furnaces which are in existence, 
which everybody knows, and in which ail this ore is reduced to a fluid 
State, and in which, from the laws of gravity, the pure métal— whatever 
it be, copper, lead, iron, silver, gold — will be at the bottom by virtiie of 
its intrinsic gravity, and at that bottom we begin to work to get it with- 
drawn from the other, and not to get the other withdrawn from it. I do 
not think that any furnace described by Mr. Karsten — and to that they 
are limiited, because that is ail that they set up, except that they do not 
infringe— opérâtes upon that principle at ail. His own extracts, which 
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I show you hère, would further show that, after he has let this slag run 
out over and above, — in some way a little difficult to understand, — after 
he has let it run out, or as much of it as they choose to let run out, then 
the pure métal is brought out of the walls of the furnace into what is 
really a part of the furnace, — a front part excavated like a hearth in front 
of a chimney. But when it is donè as I hâve read to you, he says 
the matter is there, — covers it. And they make a merit of it, some of the 
défendants do; and this matte covering pre vents it from oxidizing, and 
it is a good thing. Very well; if it is a good thing let them use it; let 
them hâve their matte preventing the métal from oxidation. That is 
not what plaintiffs profess to do. They profess to get the métal separate 
from matte, slag, and everything else by the process I hâve named. I 
do not think the description found in Karsten is in anticipation or de- 
scribes the invention of thesè parties. I think their patent is a good 
patent, and that it is infringed by the défendants; that they are entitled 
to an injunction, and a référence for accounting. The plaintiffs counsel 
vill prépare a decree. 



Steoneb et d. v. Blaee et al. 
iOircmt Court, B. Vermoni. August 6, 1888.) 

1. PATENTS FOR INTENTIONS — PATKNTABILITT — NOVELTT — BUNO PASTENEKS 
AND COTBRS. 

Letters patent No. 215.178, granted May 6, 1879, to Steyner, for a device for 
protectin^ béer stamps and fastening bungs and covers by placing naila into 
theholes at the ends of the metallic sbeet formerly used, and turning a strip 
of themiddle of each end of such sheet over the beads of the nails, so as to 
keep them in place, and enable them ail to be applied at once, instead of sep- 
arately, as formerly, describe a patentable invention, and ai-e'^ot void for 
want of novelty. 

a. SaMB— iNPBmaEMHNT. 

Makiag and selling coverfasteners, nnder letters patent Ko. 344,383, granted 
July 13, 1881. to Moore, like thpse made under patent No. 815,178 in àll re- 
spects, except that the whole of each end of the metallic sheet, instead of the 
narrower central strip, is turned over the heads of the nails, is an jnfringe- 
ment, though used pnly in fastening the covers of butter and sugar tubs, as 
the former patent covers every usé to which the fastener can be put. 

3. Dépositions— Waiveb of Objection. 

An objection to a déposition that the certiflcate does not state the cause of 
the taking, is waived when not made before trial or final hearing, there being 
no suggestion that cause did not in f act exist. 

4. Samb— De Bene Esse — Equitt. 

Rev. St. U. S. S 863, providing that "the testimony of any witness may be 
taken in any civil cause depending in a district or circuit court by déposi- 
tion de bene esse, " applies to equity as well as common-law causes. 
6. Samk— Taking in Rebuttai» 

Testimony which was regularly in order in rebuttal may be taken by dépo- 
sition in that stage of the case. 

5. EcjTJiTV— Evidence — Opinion— Qualification of Expert. 

In equity the f act that a witness testifying as an expert is not properly qual- 
ifled goes to the weight, and not to the admissibility, of his testimony. 



In Equity. Suit for infringement of patent. 
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Geo. J. Murray and S. 0. Shuiileff, for orators. 
KUtredge Haskins, for défendants. 

Wheeler, J. ,This suit is brought upon letters patent No. 215,178, 
dated May 6, 1879, and granted to the orator Stegner, for an improve- 
ment in beer-starap protector and bung retainer. The défenses are, 
want of patentability and novelty, and non-infringement, 

Some of the orators' testimony is from witnesses residing out of the 
district, and more than 100 miles from the place of trial, and bas been 
taken by.deposition de bene esse, under the statutes. Objection was made 
at the time of the taking that it was being done "without authority of 
court," and "before an officer without authority under the equity rules 
or order of court." The objection was overruled, and the dépositions 
were taken. The witnesses were cross-exainined by counsel for défend- 
ants in the course of the taking. A motion to suppress the dépositions 
for this cause, and because they bave not been properly certified, was 
filed, and brought on at the hearing in chief. The statute provides that 
" the testimony of any witness may be taken in any civil cause depend- 
ing in a district or circuit court by déposition de hene esse." Rev. St. 
U. S. § 863. It is said in argument that this applies to common-law 
causes, and not to equity and admirâlty causes, which are provided for 
by section 862. That section prescribes that the mode of proof in such 
causes shall be according to rules of the suprême court, except as therein 
specially provided, The provision for dépositions de beneesse is spécial, 
and, as it applies to any civil cause, would extend to equity cases, which 
are essentially civil cases. They are taken in admiraity cases, which are 
coupled with equity cases in the statute. The Samud, 1 Wheat. 9; The 
Argo, 2 Wheat. 287; The Experiment, 4 Wheat. 84; Nelson v. Woodruff, 
1 Black, 156; Eutherford v. Geddes, 4 Wall. 220. The objection to the 
taking appears to hâve been properly overruled. Bischoffscheim v. Balt- 
zer, 10 Fed. Rep. 1; Arnold v. Chesebrough, 35 Fed. Rep. 16. The de- 
fect in the certificate relied upon is the want of a statement of the cause 
of the taking. No suggestion is made that the cause did not, or does 
not, in fact exist. It might be obviated by a new certificate. Such an 
objection to a mère informality in a déposition ought to be taken and 
disposed of before trial or final hearing, or it should be considered a» 
waived. Doane v. Glenn, 21 Wall. 83. This testimony was taken in 
rebuttal, and the point is made that it was not properly taken at that 
stage of tlie case. But it appears to meet the évidence in support of the 
défenses set up, and to hâve been regularly in order after that évidence 
was in. One witness testified as an expert, who is said not to be showu 
to be properly qualified. But that goes rather to the weight to bé given 
to bis testimony than to its admissibility, in. equity cases, where ail 
questions, as well of fact as of law, are for the court. The motion to 
suppress must, according to thèse views, bu overruled. Insurance Co. V. 
SmUh, 124 Û. S. 405, 8 Sup. Ct. Rep. 534. 

Beer-stamp protectors aud bung retainers, and also cover fasteners, 
were made of plain strips of sheet-metal, with holes at each end, to nail 
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them through. Their use made the holding of thera in place, and the 
placing and driviug of the nails sépara tely, necessary, Stegner put the 
nails iûto the holes and turned a strip of the middle of each end over the 
heada of the nails before using, to keep them in place until used. They 
could be made cheaply by machinery, and could be conveniently and 
rapidly applied. The patent covers this improvement. They immedi- 
ately superseded the others in use. This improvement is said in argu- 
ment to hâve been so obvious that any skilled workman in the trade 
could hâve accomplished it, and to fall short ofanything patentable as an 
invention. Now it bas been donc, and the manner of doing it bas been 
seen, it seems to be very easy and simple; but before it had been done 
it had to be thought out and contrived. That it became so useful iâ 
good évidence that it was wanted; and that the old kind was used so 
long, and by so many workmen, without seeing the advantages of this 
and adopting them, is strong évidence that something more than the 
skill of an ordinary workman was necessary to bring this out. Smith v. 
Vulcanite Go., 93 U. S. 486; Hoe v. OottreU, 17 Blatchf. 546, 1 Fed. Rep. 
697 . A considération of ail this tends to the conclusion that more than 
mechanical skill, amounting to an exercise of créative and inventive fac- 
ulties, was involved, and that the défense of want of patentability is not 
sustained. 

The défendants make and sell covêr fasteners like thèse in ail respects, 
except that the whole of each end is turned over the heads of the nails 
to keep them in place, instead of the narrower central strip. They oper- 
ate under a patent to one Moore, assigner to one of them, No. 244,282, 
dated July 12, 1881, for a fastener with the nails through the enda 
turned under the body of the strip. If this différence between this fast-i 
ener and Stegner's was patentable, clearly the différence between bis and 
those preceding it was. When the whole end of the strip of métal is 
turned back over the body, the same part covers the heads of the nails 
and holds them in place that would if only a narrower central strip wide 
€nough to cover them is turned over upon them. What is not necessary 
to cover them bas no part in holding them in place, and there is no dif- 
férence in the mechanical opération of the parts whether the remaining 
parts of the ends are turned over with the middle parts when they are 
turned over the heads of the nails, or are left to lie flat. The nails aro 
held in place in each, ready for use, by substantially the same means, in 
fiubstantially the same way, Therefore, if the device of the défendants 
preceded Stegner's invention, his patent was void for want of novelty. 
Stegner's invention appears to bave been made in 1877. Moore testifies 
that he made such fasteners as those of the défendants, and furnished 
them to others to use, in 1862. In this he is corroborated to some ex- 
tent by the testimony of one or two persons, to whom he says he fur- 
nished them, but none are produced, and they did not go into my gên- 
erai use. He did make and sell them in 1879, in the same vicinity, 
and they went immediately into extensive use. He applied for a patent 
for that fastener in that form March 24, 1881. On February 22d pre- 
ceding he made an affidavit accompanying hi? pétition, stating that the 
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same had not to hîs knowledge been in public use or on sale in tbe United 
States for more than two years prier to the application. His testimony 
is otherwise contradicted to some eXtent, and some of the witnesses ap- 
pear to confound the old style of métal fasteners with thèse. What he 
did tben attbe utmost appears to bave been but an abandoned experi- 
ment. Reasonable doubts arise, and tbe évidence falls far short of re- 
moving them, as is necessary under the law as established in order to 
defeat a patent. Sim. Pat. Law, 62, 63; Bâtes v. Coe, 98 U. S. 81. Tbe 
défense of want of novelty therefore fails. 

Thèse patented articles are manufactures wbicb are made, sold, and 
bought for use as sucb. The comparison already made of those made 
and sold by the défendants with those of the patent, shows that they are 
substantially alike. Stegner invented them for use to protect the stamps 
Bpon, and retain tbe bungs of, béer kegs. Tbe défendants sell them for 
use in festening the covers of butter and sugar tubs. Tbe owners of tbe 
patent are not limited, however, to anyparticular use had in view when 
the invention was made, and the patent granted. Tbe patent granted to 
them the right to tbe exclusive use of the patented invention without re- 
striction. Tbis covers every use to wbicb it can be put. Sim. Pat. 
Law, 32. No patent could properly be granted for applying the inven- 
tion to tbe new use. Eailroad Co. v. Engine Go., 110 U. S., 490, 4 Sup. 
et. Rep. 220. For tbe same reason the prior patent would cover that 
■use. From thèse considérations tbe orators appear to be entitled to a 
decree. 

Let a decree be entered that the motion to suppress the déposition» 
be overruled; that tbe patent is valid; that tbe défendants înfringe; and 
for an injunction and an account, with costs. 



United Nickel Co. v. Central Pac. R. Co. 
(Circuit Court, N. B. Caiyomia. 1888.) 

1. Patents fob Inventions— Infbingembnts — Nickel-Platins. 

Claims 1 and 4 of letters patent No. 93,157, granted August 8, 1869, to Isaao 
Adams, Jr., for an "improvement in the electro-deposition of nickel, " describ- 
Ing the process and çroduct of nicliel-plating by means of a solution of the 
double sulphate of nickel and ammonia,.or of the double chloride of nickel 
and ammonium, prepared and used in such manner as to be free from présence 
of potash, etc., or any acid or alkaline reaction, is infringed by the use of 
any solution chemically équivalent thereto, in the manufacture of the prod- 
uct described. 

2. Same — Action pok Infkingbment— Dépenses. 

It is no défense to an action for infringement of letters patent for an im- 
provement in the electro-deposition of nickel, covering a process by means of 
certain solutions, and the product, that the défendant bas become possessed of 
the solution he is using by purchase or otherwise, without obtaining a license 
80 to use the same. 
t. Same— Measurb op Damages— Licensb Pee. 

As évidence of the damage sustained by an infringement of a patented pro- 
ceBa, the prices âxed by plaintiS and voluntarily paid for licenses to use the 
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patented process are compétent, but not pricea or payments made in settls- 
ments of infringement claims, where the parties were liable to suit if tliey 
had not paid. 

At Law. Action for damages for infringement of letters patent. 
Scrivner & Boone, for plaintiflf. 
M. A. Wheaton, for défendant. 

Eoss, J., (char ging jury.) The défendant is charged in this case with 
the infringement of the first and fourth claims of letters patent No. 93,- 
157, granted to Isaac Adaras, Jr., (plaintiff's assigner,) on the 3d of 
August, 1869, for an "improvement in the electro-deposition of nickel." 
The claims of the patent àat are said to hâve been infringed are as fol- 
lows: 

" (1) The electro-deposition of nickel by means of a solution of the double 
sulpnate of nickel and ammonia, or a solution of the double ehloride of nickel 
and ammoniuro, prepared and used In such a manner as to be free from the 
présence of potash, soda, alumina, lime, or nitric acid, or from any acid or 
alkaline reaction." 

"(4) The electro-plating of metals with a coating of compact, cohérent, 
tenacious, flexible nickel, of suflicient thickness to protect the métal upon 
which the deposit is made from the action of corrosive agents with wliich the 
article may be brought in contact." 

In the présent case, as in other cases, the plaintiff must prove the ma- 
terial allégations of the complaint. It must show a valid patent, that 
défendant has infringed it, and the amount of damages plaintiff has suf- 
fered by reason of such infringement. In respect to ail of those mat- 
ters the burden of proof is on the plaintiff. But the patent in question, 
having been produced, is prima fade évidence that plaintiff's assigner 
first made the discovery claimed by him as an invention, and that it did 
in fact constitute a new and useful improvement in the electro-deposi- 
tion of nickel. The prima fade case thus made out in favor of the valid- 
ity of the patent is not overcome by any other évidence introduced, and 
you would not be justified in coming to any other conclusion than that 
the patent issued to the plaintiffs assigner in 1869 was in ail respects 
valid. Indeed, it has been frequently so adjudged by the courts of the 
United States, and its validity is in the présent case not contested by the 
défendant. Your real inquiries will therefore be limited, first, to the 
question of infringement; and, in the event of your finding that there 
was an infringement, then, next, to the question of damages. 

You will hâve observed that the patent contains five claims, the third 
of which relates to the methods "for preparing the solution of the double 
sulphate of nickel and ammonia, and the double ehloride of nickel and 
ammonium." It is not contended by plaintiff that there has been any 
infringement of this last-mentioned claim on the part of défendant. 
Some teàtimony has been introduced tending to show that défendant be- 
came possessed of one of the solutions referred to in the third claim of the 
patent, that is to say, the solution of the double sulphate of nickel and 
ammonia; but the fact, if fact you shall find it to be, that défendant 
did become possessed of that solution, either by purchase of the solution 



188 FEDERAL EEPOETER. 

itself or of the ingrédients of whîch it is composed, and itself prepared 
the solution, did not confer on défendant the right to use the solution in 
the process described in the first, or in the product or manufacture de- 
scribed in the fourth, claim of the patent, without obtaining a license so 
to do. Each claim is, in efièct, a separate and distinct patent. The first 
secures to the patentée and his assigna "the electro-deposition of nickel 
by means of a solution of the double sulphate of nickel and ammonia, 
or a solution of the double chloride of nickel and ammonium, prepared 
and used in such a manner as to bé free from the présence of potash, 
soda, alumina, lime, or nitric acid, or from any acid or alkaline reac- 
tion," and the fourth claim secured to the patentée and his assigna "the 
electro-plating of metals with a coating of compact, cohérent, tenacious, 
flexible nickel, of sufficient thickness to protect the métal upon whieh 
the deposit is made from the action of corrosive agents with which the 
article may be brought in contact." Neither of thèse two last-mentioned 
claims, that is to say, the first or fourth, are in any way covered or em- 
braced by that describing the methods for preparing the solutions re- 
ferred to in the third, which, as has been said, is of itself a separate and 
distinct invention. If, therefore, you find from the évidence that de- 
fendant used the process described in the first claim, or manufactured 
the product described in the fourth claim, of the patent, you will find 
the question of infringement against the défendant. 

Nor can the plaintiflf's patent be defeated by évasion, — that is to say, 
by any mère colorable or unsubstantial change in the process or mode 
of bringing about the same resuit. Upon this point the language of 
Mr. Justice Blatchfoed in a case involving the infringement of the 
same claims of the same patent now before you,* is very instructive. 
In that casé the défendant claimed to hâve used, in the process of uickel- 
plating, a solution essentially différent from that covered by the Adam» 
patent. The judge said: 

"Practical nickel-plating, as an art, has its origin in the Adams patent. Be- 
fore that, because of the properties of nickel, it had been siiggested that suc- 
cessful, practical nickel-plating would be a very useful invention. The in- 
vention made by Adams, and set forth in his spécifications, covers the art of 
nickel-plating as now practiced. Before Adams, persons trying to plate with 
nickel proceeded as with gold, silver, and other metals, and failed. Adams 
discovered that it was necessary to avoid in nickel-plating the use of either 
what was not hurtfulor was bénéficiai in other plating, and pointed out clearly 
what musL be avoided. He mentions certain solutions which he says will give 
the best results of any solutions then known. Ho describes in détail the mode 
of preparing those solutions so as to get rid of the injurions substances. His 
invention applies to ail nickel-plating solutions which act electro-chemically, 
like the solutions he mentions; for the facts he mentions are true of ail sucn 
solutions. It applies to the defendant's solution, for that is the équivalent, 
electro-chemically, as regards nickel-plating, of the solutions mentioned by 
Adams. The defendant's solution is amenableto the same la ws, and, inorder 
to give the best results, must be used under the same conditions, and be free 
from the same impurities, and be made and used according to the principle» 
laid down by Adams. Before Adams, no product possessing the properties 

■Nickel Co. v. PencUeton, 15 Fed. Rep. 739. 
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described by him as those of his product was known. He introduced a 
new process, that of claim 1, as well as a new product or manufacture, 
that of claim 4. In attempts at nickel-plaling bei'ore, acids had been used, 
which were known solvents of nickel. Adams used those acids to prépare 
his solutions. When he speaks of acid reaction in his spécification, and 
in claim 1, he must be regarded as referring only to the acids he had spoken 
of as used to elean the article to be coated, or as solvents of nickel, namely, 
nitric, sulphurie, and hydrochloric acids. Those are the acids which he men- 
tions as used to make salts of nickel, the métal being dissolved in the acids. 
Hence the acid reaction spoken of by Adams involves only the minerai acids 
referred to by Adams; those being the acids, and the only acids which could 
get into the solutions referred to by Adams, or into any plating solutions then 
known. Adams did not invent thèse solutions of claim 1, He showed how 
to prépare and use them successfuUy. ïhe solution is the vehicle whereby 
the nickel is conveyed from the anode to the cathode, holding in suspension 
the nickel to be deposited, and supplying the place of the deposited nickel by 
taking other nickel from the anode. The real invention was in discovering 
the proper conditions for the use of such vehicle, not the particular chemical 
composition of the vehicle. Any proper vehicle used with those conditions 
would do the 'Work. Any vehicle in the use of which those conditions should 
not be observed would not do the work. The actual chemical composition of 
the solution, so long as it should be a good working solution, was and is un- 
important, ïhe only material points was its freedom from the injurious con- 
stituents indicated by Adams, In this view, the defendant's solution is an 
équivalent, in the sensé of the patent )aw, for the solutions of claim 1. It ac- 
complishes the same results by the same electro-chemical mode of opération, 
by the same process, with the absence of the same injurious éléments." 

In the light of thèse instructions, it is for you, gentlemen of the jury, 
to say from ail of the évidence in the case, whether the défendant used 
one of the solutions referred to in the third claim of the patent, or some 
other solution, the chemical équivalent of it, in the process described in 
the first claim, or in the manufacture of the product described in the 
fourth claim, of the patent; in other words, whether the alleged infringe- 
ment has been established against the défendant. If défendant did not 
use either of the solutions mentioned in the claims of the patent, or any 
other solution chemically équivalent tliereto in its process of manufact- 
uring the nickel-plating in qviestion; in other words, if the plating of 
the défendant was produced by means of a solution and a process essen- 
tially différent from the solutions and process protected by the patent, — 
then, and in that case, I charge you that there has been no infringement 
of the patent on the part of the défendant. Those matters of fact will be 
for you to détermine in view of ail the évidence before you. If you find 
the question of infringement against the défendant, it will remain for 
you to consider the question of damages. If there has been an infringe- 
ment, plaintif!' is entitled to nominal damages at least, which, as you are 
doubtless aware, is considered one cent or one dollar; but if the évidence 
shows that the patent is of real value, then plaintiflf is entitled to such 
substantial damages as the proof demands. The amount is for you to 
détermine, always remembering that it devolves upon the plaintiff to 
prove the actual damages it has sustained, if any. I instruct you that 
it is compétent, in cases like the présent, for a patentée, in order that th» 
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jiry may measure his damages, to prove the contract priées at whicli 
iicenses had been granted under the patent while it was in force, but that 
it is not compétent for him toprové the priées paid for infringements; that 
is to eay, paynients raade in settlement of infringements already com- 
mitted. In order to be compétent évidence of value, the priées agreed 
on must hâve been fixed with regard to future use, when, there being no 
liability between the parties, they are presumed, on both aides, to hâve 
acted voluntarily, and therefore to hâve made up their minds deliber- 
ately as to what was a fair pricè. Such arrangements, Iicenses thus 
granted, fées thus fixed, are compétent évidence to consider in deter- 
mining what the actual value of an invention is,'and what the recovery 
ought to be for its use. But settlements for past transactions, when the 
parties are liable to suit if they do not pay, I instruct you are not ad- 
missible as évidence for the plaintifif upon the subject of value, and will 
not be considered by you. Shoe Co. v. Manufacturing Çb., 19 Fed. Rep. 
517; Seyinour v. McCm-mick, 16 How. 480. If, therefore, you find that 
a fixed license fee was established by the plaintiff in the manner above 
indicated for the use of its solution, and that défendant used it in vio- 
lation of the rights secured to the plaintiS" by claims 1 and 4 of the pat- 
ent, or either of them, then you are instructed that the rates so fixed for 
the use of the solution is évidence of what the recovery ought to be for 
the infringement, and you will consider it in arriving at a verdict. You 
are further instructed that the fact that the Iicenses put in évidence on 
the part *of the plaintiff conferred on the licensees the right to use other 
patents than that for the infringement of which this action is brought is 
unimportant, if you find that they fixed the fées chàrged for the use of the 
solution in question. If, however, you should find from the évidence 
that the plaintiff issued its Iicenses for the same privilèges to différent 
persons at différent rates, — in other words, if they were uncertain and 
irregular in amount, — then I charge you that it cannot be considered 
that any fixed fées were established. If you should find the question of 
infringement against the défendant, and should further find that license 
fées were established by the plaintifi" in the manner already explained, 
and accept such rates as the measure of plaintiffs damages, you will al- 
low interest thereon at the rate of 7 per cent, per annum from the dates 
at which such sums would, respectively, hâve become due under such 
established system of Iicenses, up to the time of the commencement of 
this action, which was January 8, 1886. There has been no testimony 
given tending to show any actual damages other than the license fées 
plaintiff claims to hâve established. Should you find for the plaintiff, 
the form of your verdict will be: We, the jury, find for the plaintifif, 

and assess its damages at $ . If for the défendant: We, the 

jary, find for défendant. 

Verdict for full amount claimed. 
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BoTZ Thermo-Electric Regulator Co. v. Jacobs Electric Co. 
(Circuit Court. JE. B. Wiseonsin. October 1, 1888.) 

1. Patbhts pob Ikvbntions — Inpbinoeiibnt — Elbctbio Hbat ahd Vapob 
qotbbnoks. 

Letters patent No. 232,284, issued December 2, 1879, to Julien M. Bradford 
and bis assignée, Z. H. Harmon, for an improvement in electric beat and 
vapor governors for spinning and weaving rooms. consisting of a damper reg- 
ulator operated by battery power, the current of which is opened and closed 
by the contraction and expansion of a thermometer in the room whose tem- 
pérature is to be regulated, and which current, by means of a second circuit 
breaker, is in use only while moving the damper or valve regulating the sup- 
ply of heat, and not while the valve is closed, as under former déviées, cover, 
as to the second circuit breaker, an original invention, and are infringed by 
a devicB having tvro magnats, one for eacb circuit, two armatures, and two 
second circuit breakers, instead of one of eacb, as in the Bradf ord patent, and 
which performs aubstantially tbe sams function. 

3, Samb. 

They are also infringed by a devîce perf orming substantîally the same func- 
tion, consisting of an opening and a closing circuit, each of which is closed by 
the thermometer at the proper time; a magnet, which is included in flrst one 
and tben the other of said circuits; an armature to the magnet, which vibrâtes 
in response to the current; and a train of mechanism for opening and closing 
the valve; and some springs constituting a second circuit breaker; the motors 
in both devicea starting when the thermometer makes a circuit, and continu- 
ing In motion until a half révolution is made, thereby opening or closing a 
Talv«, and tben being automatically stopped by substantîally tbe same means. 

8. SAUE — ^iKFRIKOBMBirr — BBMEDIBS— iKJtmCTIOIÎ. 

Where infringing articles hâve been manufactured for purposes of sale and 
nse, and hâve been advertised for sale, injunction will issue, although noue 
of the articles hâve been actually used or sold. 

In Bquity. Bill to restrain înfringement of patent. 
E. H. Bottum and A. 0. Paid, for complainant. 
S. 8. Stout, for défendant. 

Jenkins, J. The complainant files its bill to restrain the alleged în- 
fringement of letters patent No. 222,234, issued to Julien M. Bradford 
and his assignée, Z. H. Harmon, December 2, 1879, for "improvement 
in electric heat and vapor governors for spinning and weaving roomd," 
and as assignée of the patentées. The défendant, by its answer, (1) as- 
serts that Bradford was not the original inventer of the alleged improve- 
ments purporting to be embraced in such letters patent, but that such 
alleged invention had previously been patented by certain letters patent 
of the United States, and of the kingdom of Great Britain, particularly 
eet forth in the answer to the bill; (2) asserts that the alleged improve- 
ments embraced in the letters patent to Bradford and Harmon, in view 
of the state of the art at the time and previously existing, does not em- 
brace any patentable invention, and is invalid; (3) dénies Infringe- 
ment. At the hearing, ail questions of the sufl&ciency of the Bradford 
patent, and of anticipation of his invention, were yielded by defendant's 
counsel. , The questions submitted for décision were: (1) Should the 
tximplainants, under the propfs, be limited to the exact combinations and 
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inethods specified in its letters patent, or may it hold as infringers those 
who use équivalents for any of the éléments of those combinations? and 
(2) has the défendant infringed? 

In order to détermine the first of thèse questions, it becomes essential 
to examine the claimed invention of Bradford, and the state of the art 
at the time of such claimed invention, so far as may be necessary to as- 
certain whether his invention may properly be deemed a primary inven- 
tion, — that is, one which performs a function never performed by any 
earlier invention, — or whether it is a secondary invention, — that is, one 
which performs a function previously performed by some earlier inven- 
tion, but performing that function in a substantialiy différent way from 
any preceding invention. I avail myself of counsel's accurate and intel- 
ligent description of Bradford 's invention, and the state of the art at the 
time of such invention, so far as seems necessary to a correct understand- 
ing of the case presented: 

"Prier to Bradford's invention, it had been proposed to place a thermome- 
ter in a room whose température was to be governed, and to connect the 
wires of an electric circuit with it, so that, as the température rose, the ther- 
mometer would expand, and close the circuit. The electric current flowing 
through the circuit would energize an eleetro-magnet that was arrangea in 
the circuit, and this would attract and raise a lever to which a valve or 
damper was attached. The raislng of the lever would shut the damper, and 
thereby eut olï the supply of heat from the room in which the thermometer 
was situated. The température would then begin to fall, and the thermom-r 
eter would contract sufflciently to break the circuit. The magnet would then 
be demagnetized, and would release the lever, and allow a weight or spring, 
acting on the damper, to open it. The objection to this regulator was that 
the electric circuit was necessarily closed ail of the time while the damper or 
valve was closed, and, as this might require a large portion of the time, there 
would be an excessive consumption of battery power, tlie battery would be 
exhausted in a few hours, and the devioe would then become inoperatlve. In 
this regulator, also, the pull of the magnet was the only power that was used 
to operate the valve or damper, and it moved the damper only in one direc- 
tion, and a spring or weight moved it in the other direction. The magnet 
ihust then hâve moved the valve against the tension of this spring or weight. 
The battery power raust be used to move the valve against the force of a 
spring or weight that was sufflcient to open the valve when released, and it 
must also hold it closed against this force. More than twice the force that 
would be needed to move the valve itself must be expended by the battery for 
a large portion of the time. The only other heat regulator that was used prior 
to Bradford's invention was like this, except that a continuously running in- 
dependent power (such as a continuously running clock movement, or a con- 
tinuously running steam-engine) was arranged to move the valve; and the 
lever, that was in the otiier instance eonnected to the valve itself, in this in- 
stance was arranged to throw a clutch into engagement between the contin- 
uously operating power (engine or clock movement) and the valve. As long 
as the circuit was closed, and the clutch was in engagement with the proper 
device, the valve would be turned in one direction, and the heat would be 
eut ofE from the room. When the température fell, and the circuit was broken, 
a spring threw the lever in the other direction, and withdrew the clutch, and 
brought another clutch into engagement with the proper meehanism, which 
then reversed the Valve. In this devioe, as in the other, so long as the tem- 
pérature was above the normal, and the heat was shut off, the circuit must 
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be elosed, and the excessive consiimption of bàttery power would continue. 
In addition to tliis, while larger valves coiild be used than in tlie other case, 
as the valve was moved by an independent power, still, as there was no way 
of stopping the motor, and having it start again vfhea it was needed to move 
the valve, it was neeessary to bave it running ail of the time, so that it would 
move the valve whenever the clutch mechanism was connected with it. 
There were some other devices more or less analogous to thèse, but ail ope- 
rated on the same principle; that is to say, in ail of them the electric circuit 
remained elosed, and the battery was being consumed ail of the time while 
the valve was elosed. The problem that Bradford undertook to solve was to 
produce a beat regulator in which the battery power and the motor would bfi 
in use only while the valve was being moved, and would both be at rest ^all 
of the time while the valve was stationary, whether in its opened or elosed 
position. Bradford made a regulator having two electric circuits Connecting 
the thermometer with the motor, One of thèse circuits he called the • closing 
circuit, as its whole office was to cause the motor to close the valve, and the 
other circuit he called the ' opening ' circuit, as its whole office was to cause 
the motor to open the valve. Bradford also provided a second circuit breaker 
that was adapted to form a part of either circuit, and was arranged to be 
moved by the val ve-operatiiig mechanism, and break either circuit immedi- 
ately after it had been elosed at the thermometer, and the motor had started 
to close or open the valve. This circuit breaker consisted of a spring that 
was attachée to a moving part of the valve-operating mechanism, and played 
between two insulated pins. When the valve is open, the spring is in elec- 
tiical contact with one of the pins, and forms a part of the ' closing ' circuit. 
The valve being open, and the beat entering the room, the température rises. 
As soon as ,the thermometer expands sufflciently it complètes or closes the 
• closing ' circuit, an electrical impulse passes to the motor, causing it to start, 
and close the valve. At the same time the second breaker moves away froto 
the pin against which it was resting, and passes over against the other pin. 
When it leaves the flrst pin it breaks the ' closing ' circuit, and the consump- 
tion of battery power instantly ceases. When it cornes in contact with the 
other pin, it closes the other or ' opening ' circuit at that point. This circuit, 
however, is now open at the thermometer; but as the beat is now cutolï from 
the roora, the next movement of the thermometer will be a downward or con- 
tracting one, and after a time the tnetal spring carried by the thermometer 
will corne in contact with the other contact screw, and the other or ' opening ' 
circuit will be complète, an electrical impulse will be sent through this cir- 
cuit, the motor will start, will open the valve, and at the same time the sec- 
ond circuit breaker will break the circuit which lias just acted, and will move 
over into the other circuit, and put that in condition to be elosed at the ther- 
mometer, and so on indeflnitely. The second circuit breaker alternately forms 
a part of each circuit, and breaks each circuit immediately after it bas done 
its work. This causes the battery to be in opération only while the valve is 
moying, and, also causes the motor to stop as soon as it has moved the valve. 
In other words, to quote the language used by the inventer in bis specitica- 
tion: ' By this arrangement the machine is always at rest, and the electric 
current always broken, excepting while the valve is being moved; thereby 
economizing the electrical and motive power to the greatest extent.' " 

This automatic second circuit breaker is the distinctive feature of the 
invention, and its novelty, as applied to beat regulators, is confessed by 
the défendant at the hearing. It is therefore claimed in behalf of his 
patent that Bradford is a pioneer in the art, in the use of a heat regulator 
having a second circuit breaker of any kind, and that no one can avoid 
infringing his claims by a second circuit breaker of another form in the 
' v.36F.no.3— 13 
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same comljînation, or by omitting any one of bis éléments and substitut- 
ing therefor an équivalent. Upon the other hand, it is asserted that, al- 
though the second circuit breakfer uvas first applied by Bradford to beat 
regulators, yet tbàt the idea of a second circuit breaker was net new; 
had previously been used in respect to other devices for other purposes; 
and that thereforethe Bradford device must be limited to the "spécifie 
form of device" described, and that the complainant cannot invoke in 
its behalf the doctrine of équivalents. To sustain this position the de- 
fendant has introduced in évidence United States patent to H. W. Spang, 
No. 168,056, dated September 21, 1875. This was issued for an im- 
provement in electric railroad signais, and is clainaed to embrace the idea 
of a second circuit breaker. I am entirely satisfied from the évidence 
that this claim is unfounded; that in the Spang device the circuit is not 
broken at ail, but the current is merely changed in its direction, and 
that no thought of a second circuit breaker was in the mind of the 
inventer. This, to my mind, is clear from the éxamination of the draw- 
ing attached to the spécifications of the Spang patent, and from the clear 
description of it by the expert witness, Mr. Bâtes: 

"The Spang patent No. 168,056 shows and describes an electrîe railway 
signal. A clock-work is tripped by an electro-magnet, and makes a quarter 
révolution, and shows a certain railway signal, the magnet being energized 
by an electric current in a circuit, which is closed by a key. When tlie cir- 
cuit is broken again by the same key, and the magnet ceases to attract its 
armature, a spring draws the armature In the opposite direction, and thereby 
trips the clock-work motor, and displays another signal by a quarter révolu- 
tion e£ the clock-work. ïhis is the entire opération of the circuit, magnet, 
and motor-device. To show the operàtor at the key whether the proper sig- 
nal is diaplayed, a pole-chahger is applîed to the motor, which changes the di- 
rection of the current sent Over the circuit. In other words, changes its po- 
larity, and causes an indicator near the key to point to the word • caution ' or 
'safety,' as the case may be. The pole-changer consists of a metallic drum 
having two rows of insulated spots, which alternate with each other. Three 
springs press upon the drum, one for each row of insulations, and one on the 
plain part of thedrùm. Whatevèr the position of the drum, one of thèse keys 
will rest upon an insulated spot, one upon an uninsulated spot, and the third 
upon the plain part of the drum. Thé tWo latter will therefore be in electrieal 
communication with each other. The current is not broken by this device; 
it is simply changed in its direction; and the current flows over the circuit 
after the opération justas much àS it did before. This drum, with its springs, 
therefore, is not a second circuit breaker like Bradford's. Bradford's abso- 
lutely breaks the circuit so that no current can pass, and it at the same time 
makes another circuit. The Spang device does not break the current at ail. 
* * * It bas no second circuit breaker, and therefore lacks the main and 
valuable feature of the Bradford patent." 

The defendant's contention in this regard failing, Mr. Bradford must 
be regard ed as the original inventor of the second circuit breaker ap- 
plied to beat regulators as described in his patents, and is entitled to 
treat as infringers ail who make heat regulators having a second circuit 
r^ulator, "operating on the same principle, and perfonning the same 
function by analogous means, or équivalent combinations, although the 
iiifringing machine may be an improvement on the original, and patent- 
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,able as such;?' McCormîck v. Talàott, 20 Hqw. 405; Clough v. Manufact- 
MringCh.,10(3J]. S. 166, 178, 1 Sup. Ct. Eep. 188, 198. 

There are two devices exhibited in the record, marked respect! vely 
"Defendant's Device No. l,"and "Defpndant's Device No. 2," whichare 
claimed to hâve been.manufactured by the défendant, and to infringe 
the patent of the complainant. The main points of différence between 
"Defendant's Device No. 1 " and the Bradford device is that in the former 
there are two magnets, one foreach current; two armatures; and two sec- 
ond circuit breakers. In the latter device there is but one of each. I 
think there can be no question of substantial identity. In ail essentials 
the alleged infringing device is like Bradford's. The two magnets are 
used for the same purpose; first one, and then the other. Bradford uses 
the same magnet ail the time. The second circuit breaker in "Device 
No. 1" performs no function useful or material in the opération of the 
device which is not performed by the second circuit breaker in Brad- 
ford's device. The device meets the two tests of equivalency, identity 
of function, and substantial identity of way of performing that function. 
This is confessed by the defendant's experts, and is placed beyond ques- 
tion. The "Device No. 2," when connected, forms an apparatus having 
a thermometer; an opening circuit and a closing circuit, each of whicu 
is closed by the thermometer at the proper time; a magnet which is in- 
cluded in first one and then the other of said circuits; an armature to 
the magnet, which vibrâtes in response to the current; and a train of 
mechanism for opening and closing the valve; and some springs, which 
constitute a second circuit breaker. The motive power in this apparatus 
is electricity, and the magnet referred to is made use of to transmit the 
electrical energy to the gearing which opérâtes the valve. The second 
circuit breaker consists of a drum, half of whose surface is metallic and 
the balance non-conducting; and this drum is turned by the gearing 
which moves the valve, so that its metallic or conducting portion and 
its non-conducting portion alternatelyjoin the ends of the spring, thereby 
making and breaking an electrical connection. , There are two sets of 
springs acted on by this drum, one being in one of the circuits, and the 
other in the other circuit. The difierence between the second circuit 
breaker in this device — a drum and spring, instead of a plain spring as 
in Bradford's — is not material, for the two forms were well-known sub- 
stitutes and équivalents for each other at the time of Bradford's inven- 
tion. The différence in motors is also, as I conceive, immaterial. This 
device has an electric motor; that in Bradford's device is mechanical; 
but electric and mechanical motors were well-known substitules and 
équivalents for each other at the time of Bradford's invention. In the 
Sweet patent, No. 169,057, of October 19, 1873, a similar electric mo- 
tor is used to drive a clock; and spring and weight motors are undoubted 
équivalents, and hâve been long so used. Thèse devices are alike in 
their use and opération. Both motors are started when the theiimometer 
makes a circuit, and continue moving until a half révolution is made, 
thereby either opening or closing a valve, as the case may be; and then 
they are automatically stopped. Both motors are stopped by substan- 
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tially the sàme means. In the Bradford mechanical motor a mechan- 
ical résistance is interposed, which the mechanical power cannot over- 
come, and the motor stops in conséquence. In the electrical motor an 
electrical résistance is interposed, which the electrical power cannot over- 
come, and the motor stops in conséquence. In both cases the résist- 
ance is interposed automatically, by the motor itself. In Bradford 's it 
consists of a dog which is caused by a half révolution of a wheel to en- 
gage the moving part of the motor, and stop its running. In "Device 
No. 2" the résistance consists of the non-conducting portion of the drum, 
which is caused by a half révolution of the drum, to intercept the mov- 
ing electric current, and stop its flow. This is the usual way of stop- 
ping electric motors, and has been since such motors bave been known; 
and Bradford's method is the usual way of stopping mechanical motors, 
and has been since such motors hâve been known. I cannot resist the 
conviction that each of thèse devices Nos. 1 and 2 is in substantial 
identity with the Bradford device, both in respect to fonction and the 
manner of executing its function^ There may be slight différences of 
form, but none of substance. The principle is established that mère 
change of form, or an altération in unessential parts, or the use of known 
équivalent powers, not varying essentially the machine or its mode of 
opération or organization, will not avail to avoid infringement. O'ReiUy 
V. Morse, 15 How. 63. 

It only remains to consider whether the défendant is responsible for 
thèse devices Nos. 1 and 2, in such manner as to authorize the exercise of 
the» restraining power of the law. In its answer the défendant asserts 
that it has been and is engaged in manufacturing and selling — clairaing 
the right so to do — electric apparatus for regulating température, under 
varions letters patent owned by it, and has invested large capital in the 
enterprise, and in introducing the invention lo the public. One of thèse 
patents. No. 365,600, issued to H. E. Jacobs, June 28, 1887, for elec- 
tric température controlling device, exhibits the second circuit breaker 
as in the "Device No. .2" and makes claim thereto. It is disclosed by 
the évidence of Mr. Jacobs, the président of the défendant, that the Com- 
pany made five of the "Devices No. 1," and about twenty-five of the "De- 
vices No. 2," claiming right so to do under his application for patents, 
and under patents to George W Sternberg. Mr. Jacobs cannot remem- 
ber of selling any of thèse devices, but recalls that, although the Com- 
pany has never received any money for any, it has advertised ànd offered 
for sale the device No. 2; that it is intended for use in connection with 
a battery and thermostat, Connecting wires, dampers, or valves, as de- 
scribed in circulars issued by the company défendant. He claims that 
"Device No. 1 " was put up for expérimental purposes, to test its efificacy ; 
and it proved a failure. There seems, however, to be no contention but 
that "Device No. 2" was actually manufactured with the intention to use 
as a feasible device, and that it has been so advertised and offered for 
sale. It is claimed that the complainant's proof is defective in that no 
actual use or sale for use of thèse devices had been proven. The évidence 
satisfactorily establishes that they were manufactured for the purposes 



THE MENOMINIE. 197 

of sale and use, and hâve been largely advertised for sale. If the objec- 
tion were of substance, I think, upon Ihe showing made, that it would 
be incumbent upon the défendant to clearly establish that there had been 
no actual sale or use. There certainly bas been a threatened invasion 
of complainant's rights. The plea — however potential upon the question 
of damages — is unavailing to prevent the issuance of the injunctional writ. 
It constitutes an infringement to manufacture for the purpose of use, even 
if not actually used. Whittemore v. Cutter, 1 Gall. 429; Truçk Co. v. Ra'il- 
road Co. , 10 Blatçhf. 292, 306; Carterv. Baker, 4 Fish. Pat. Cas. 404, 4] 9]. 
Entertaining, therefore, no fair or reasonable doubt from the record of 
the sùbstantial identity between the device manufactured by défendant 
and the Bradford device, there must pass a decree for the complainant, 
with an injunction, and the usual référence. 



The Menominie. 
(District Court, D. Minnesota. September 8, 1888., 

1. Maritime: Liens — State Statutes— Cokstkuction. 

Gen, St. Minn. 1878, c. 83, g 1, providing that every boat or vessel navigat- 
ing the waters of the state is liable for ail debts contracted by the master, 
owner, etc., on account of supplies furnished, work done, or services rendered 
for the benefit of such boat or vessel, or on account of labor done or materi- 
als furnished by mechanics, tradesmen, or others in building or equipping the 
same, créâtes a lien on the boat or vessel in favor of the claims named, though 
it does not in terms declalre that they shall be liens. 

2. Same — Pkocbbdings is Kem— Constitution al Law. 

While section 3 of such chapter authorizing the enforcement of the lien by 
a proceeding in rem in the state courts is unconstitutional, section 1, creating 
the lien, is not thereby rendered inoperative and void, as the lien may be ien- 
forced in the courts of admiralty 
8. Same — Statdte — Rbpeal. 

Such section 1 is not repea'ed by Gen. St. 1878, c. 90, providing that whq- 
ever performs labor or furnishes materials or machinery for construeting, 
altering, or repairing auy boat or vessel, by virtue of a contract with the 
owner or agent thereof. shall hâve a lien on the boat or vessel, etc.. as thp 
latter statute does not expressly repeal the former, and is not inconsistent 
with it. 
4. Same — Limitation of Actions — Application to Fedebal Courts. 

The provision of chapter 83 which requires a proceeding for enforcement of 
the lien to be brought within one year after the cause of action accrUed, ap- 
plies to proceedings in the -United States as well as thé state courts. 
6. Same— Peiobity— Admibaltt Rulb. 

A state cannot by législation control the rule to be followed by the court» 
of admiralty in distributing the proceeds of boats and vessels sold under ad- 
miralty process; but, when liens are created by a state statute, the court of ad- 
miralty will recognize such liens, and assign them to the class to which they 
belong under the maritime law of priority, where they will share equally with 
other liens of the same class, whether arising by statute or by thé law mari- 
time. 
6. Same— Advances — To Pbocuke Boat's Ebleasb. 

Where a libel for supplies furnished has been filed, and the boatseized fi^ 
o foreign port, a person furnishing to the master money necessary to release 
the boat is, in the absence of f raud, entitled to a lien on the boat for the 
money advanced. 
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In Admiralty. On exceptions to master's report. 
Fayette Marsh, for libelant. 

Fouke & Lyon, for E. M. Dickey Company, intervenors. 
Henderson, Hwd, Daniels & Kiesel, and H. 0. James, for Knapp, Stout 
& Co. Company. 
Lawler & Dunaent, for Rhodes and others. 

Shiras, J. 1. The questions presented by the record in this cause, 
both of law and fact, are numerous, and in many instances difficult of 
solution. The master to whom the cause was referréd has given to ail 
the questions arising on the record very careful considération, and by the 
very clear and abk stafement of his findings and conclusions, set forth 
in his report, has greatly lessened the burden that would otherwise hâve 
been imposed upon the court. Exceptions to the report bave been filed 
on behalf of several parties, which require for their décision an exami- 
nation and détermination of several mooted questions arising under the 
maritime law and the statutes of the state of Minnesota. The steamer 
Menominie was formerly owned by the Knapp, Stout & Co. Company, 
a corporation organized under the laws of the state of Wisconsin, but do- 
ing business also in the state of lowa, in which state part of the com- 
pany's pfBcers resided. The boat was enrolled at Dubuque, lowa. Sub- 
sequentiy a contract for the sale thereof was entered into between the 
Knapp, Stout & Co. Company and the Matt Clark Transportation Com- 
pany, a corporation organized under the laws of the state of Minnesota, 
and located at the town of Stillwater. By the ternis of the contract of 
sale, which was duly recorded in the office of the surveyor of customs at 
Dubuque, lowa, the title remained in the Knapp, Stout & Co. Company 
until the purchase price was fully paid, which has not yet been done, 
but the possession and fuU control of the vessel was delivered over to the 
Matt Clark Transportation Company. The several claims of the seamen, 
material-men, and others, now in controversy, arose after the delivery of 
the boat to the transportation company, and while it was engaged in the 
business of that company. The master finds, under the facts shown in 
his évidence, that the boat must be deemed to hâve been the property 
of the transportation company, and its home port to hâve been in the 
state of Minnesota at the time the claims of the several libelants herein 
arose, and in this finding I concur. 

It further appears that supplies were furnished and labor done upon 
this vessel at its home port, and the question arises whether the crédit- 
ors hâve a lien therefor upon the vessel. The labor and material being 
furnished at the home port, a- maritime lien therefor does not arise. The 
Lottavxmna, 21 WaU. 558; Thé Alhany, 4 Dill. 439. If a lien exists, it 
inust be found in the provisions of the state statutes. Chapter 83, Gen. 
St. Minn. 1878, enacts that "every boat or vessel used in the navigating 
of the waters of this state is liable— i^r«t. For ail debts contracted by 
the master, owner, agent, or assignée thereof, on account of supplies fur- 
nished for the use of such boat or vessel, on account of work done or 
service reudered on board or for the benefit of such boat or vessel, or on 
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account ôf labor done or materials furnished by mechanics, tradesmen, 
or others in building, repairing, fitting out, furnishing, or equipping the 
sanae." The succeeding section of the act pro vides the method of pro- 
cédure for the enforcement in the state courts of the right conferred in 
the first section, and in substance the remedy consists in a proceeding 
in rem. This statute was enacted before the décisions of the United States 
suprême court in The Moses Taylor, 4 Wall. 411, and The Hine v. Trevor, 
Id. 555, in which it was held that it was beyond the power of the state 
législature to conferupon state courts the right to enforce by proceedings 
in rem claims and liens against vessels upon the navigable waters of the 
country. In deciding what the statute as originally passed was intended 
to provide for, we hâve the right to consider it as the législature enacted 
it. It said that it does not create a lien because the statute does not so 
expressly déclare; that is, it does not déclare in set phrases that the claims 
named in the act shall be liens. Liens are, so far as the source of their 
création is concerned, divisible into common-law, équitable, maritime, 
and statutory. Originally, by the common law, a lien consisted merely 
in the right to retain possession, under certain circumstances, of the prop- 
erty of another, until some debt or charge was paid. Equitable liens 
did not dépend upon possession, nor, strictly speaking, did they consti- 
tute a jus in re ôr à jus ad rem, but more properly constituted à charge 
upon the thing. 2 Story, Eq. Jur. § 1215; Peck v. Jmneas, 7 How. 612. 
At common law, though ordinarily the delivery of possession by the one 
entitled to a lien destroyed or terminated the lien, yet by contract the 
parties might agrée to continue the lien after delivery, or, in other words, 
might agrée that the property, after delivery, should lae subject to be 
taken and sold if the purchase price or other charge thereon was not paid. 
Gregory v. Norris, 96 U. S. 619. In equity, the lien consisted in the 
right to subject the property, even though not in possession of the lienor, 
to the payment of the debt or claim, as a charge upon the property; and 
a maritime lien is of like nature in this respect. Thus, in the case of 
The Rock Island Bridge, 6 Wall. 213, it is said: 

"A maritime lien, unlike a lien at common law, may, in many instances, 
exist witbout possession of the tliing upon which it is asserted, eitlier actual 
or constructive. It confers, however, upon its hoider such a right in the 
thing that he may subject it to condemnation and sale to satisfy his claim for 
damages." 

Bouvier defines a "lien" to be "a hold or claim which one bas upon the 
property of another as a security for some debt or charge." When, there- 
fore, a statute déclares that under certain circumstances a person shall 
hâve a lien upon a certain class of propertj' for a debt or chaîne due, 
what is meant is that the person shall bave the right to hold the prop- 
erty for, or subject it to, the payment of the claim or charge. On the 
other hand, if the statute déclares that the person shall bave the right, 
under the given circumstances, to hold certain property for, or subject 
it to, the payment of a certain claim or charge, this, in like manner, 
créâtes and confers a lien, although the word "lien" may not be used in 
the statute. It is the right to hold or subject the property to the pay- 
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ment of the claîm or debt that constitutes the lien, and the mère words 
used in the statute are immaterial, so long as the substantial right itself 
is created. The statute passed by the législature of Minnesota déclares 
that every boat or vessel used in navigating the waters of this state is 
liable for the several classes of debts or claims named in the statute, and 
then provides the method by which the boat raay be seized and sold for 
the payment of the claim or debt. The fact that the législature did not 
use the word"lien" in the statute Cannot change the fact that the act 
does and was intended to make the classes of claims therein named 
charges upon the boat or vessel, and to subject the boat to seizure and 
sale for the payment thereof; and, this being the very essence of a lien, it 
foUows that the act does create a lien in favor of the classes of claims 
therein enumerated. 

It is, however, argued with much force that, it having been held that 
the state législature had not the right to enact that the lien thus created 
should be enforced by a proceeding in rem, the whole statute must be 
held invalid and void. In the case of The Edith, 94 U. S. 519, this 
exact question was suggested by the suprême court, but was not decided. 
The gênerai rule is that, "where a part of a statute is unconstitutional, 
that tact does not authorize the courts to déclare the remainder void also, 
unless ail the provisions are connected in subject-matter, depending on 
each other, operating together for the same purpose, or otherwise so con- 
nected in meaning that it cannot be presuraed the législature would bave 
passed the one without the other. * * * If, when the unconstitu- 
tional portion is stricken out, that which remains is complète in itself, 
and capable of being executed in accordance with the apparent legislativs 
intent, wholly independent of that which was rejected, it must be sus 
tained." Cooley, Const. Lim. 215. What was the purpose of the leg 
islature in enacting the act in question? It having been held that by thrf 
maritime law no lien existed for supplies furnished to or labor done upon 
a domestic vessel, persons furnishing the same in Minnesota to vessels 
belonging to that state could not hold the boat liable for claims due them. 
To remedy this, and to place persons furnishing supplies and labor to 
domestic vessels on an equality with those furnishing the same to foreign 
vessels, the statute was enacted. The création of a lien upon a domestic 
vessel for claims of the character named was a subject-matter wholly 
within the législative power of the state, and the législature had the un- 
doubted right to déclare that for claims due for supplies or labor furnished 
to domestic vessels a lien should exist upon the vessel, The main ob- 
ject of the statute, to-wit, the création of the lien, was within the power 
of the state législature. Having created the lien, as it had a right to do, 
the législature then undertook to provide a means by which such lien 
might be enforced in the state courts. The means provided fail of effect 
because it is held that the state cannot confer the right to entertain a 
proceeding in rem upon the state courts in cases involving vessels used 
upon the navigable waters of the United States. The lien created by the 
statute may be enforced without resort to the courts of the state; that is, 
by a; proceeding in rem in the courts of the United States. Canit beheld 



THE MENOMINIE. 201 

that, if the législature had understood that the lien gîven to persons fur- 
nishing supplies to domestic vessels could only be enforced by a proceed- 
ing in rem in the United States courts, it would not hâve created the lien? 
To so bold would, in effect, be deciding that the législature gave greatér 
weight to the mère form of the remedy than to the right which the remedy 
was intended to carry into effect. Suppose the législature had passed an 
act the first section of which was identical with that of chapter 83, but 
instead of the remedy tberein provided had enacted a common-law rem- 
edy in a suit against the owner; in such case, the lien would hâve existed 
with a constitutional means of enforcing the same in the state courts. 
At the same time, however, the lien thus created could hâve been en- 
forced in the courts of admiralty by a proceeding in rem. Suppose thé 
législature had then repealed the sections providing the common-law 
remedy, leaving the section creating the lien unrepealed in terms, would 
it be held that the repeal of the common-law remedy defeated the rigbt 
to the lien, or would it not be held that the législature intended to ieâvb 
the right to the lien intact, so that the holders thereof might enforce the 
same by the aid of the courts of admiralty? It seemsclear that a court 
Would not be justified in holding that the right to the statutory lien was 
destroyed simply because one means of enforcing the same was taken âway , 
so long as another and entirely efficient method was in existence. Is not 
this substantially the exact position the statute is now léft in? The lég- 
islature, in enacting the statute, created a lien on vessels for the protec- 
tion of those furnishing supplies or labor at the home port, and also pro- 
vided a means for enforcing such lien in the state courts. The latter, 
having been held unconstitutional, cannot avail the lienholder, but he 
is left for the protection of his rights to a proceeding in the courts of 
admiralty. This remedy being open to him, it cannot be said that the 
section of the statute creating the lien is wholly inoperative. If it can 
be enforced, it is certainly not inoperative; and yet that is the only 
ground upon which it can be held void. The section creating the lie» 
is not unconstitutional. If it is invalid, it is so simply because no- 
remedy exists for the enforcement of the right ta a lien thereby created, 
Yet, as already said, an efficient remedy for the enforcement of the lien 
can Le found lay a proceeding in the courts of admiralty. 

In BanJc v. Dudley's Lessee, 2 Pet. 492, in discussing the effect of the 
occupying claimants law of Ohio, the suprême court held that the pro- 
visions of the state law in regard to the appointment of commissioners- 
to assess the damages could not be enforced in a law case in the United 
States court, yet the gênerai benefit of the statute could be saved to the 
occupant by an application on the equity side of the court; it being held 
that, "if any part of the act be unconstitutional, the provisions of that part 
may be disregarded, while full effect will be given to such as are not 
répugnant to the constitution of the United States, or of the state, or ta 
the ordinances of 1787." The principle recognized in this case, that tbe 
remedy provided in the statute could not be followed in the United 
States courts because it deprived a party of a trial by jury in a law casé, 
jet that thesubstantial right created by the statute could be made effect- 
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laal by an appeal to the equity court, supports the proposition that the 
mère fact that a spécial remedy provided in the statute may be invalid 
does not, of necessity, render the whole statute. inoperative. 
' In Ficher v. Morey, 2 Story, 555, it was held that a lien or équitable 
claim constituting a charge in. rem could be created by agreeraent, and 
that such lien was valid, although no, remedy for ita enforcement was 
provided by the state statutes, the rule being that courts should striye 
to so construe statutes that effect shall be given thereto, rather than that 
they should be held void. It being clear that the main purpose in the 
enactment of the statute in question was to create a lien for supplies 
furnished and labor done on domestic vessels, and as this purpose is 
wholly free from coustitutional objection, I deem it the better course to 
hold that the portions of the statute creating the lien are separable from 
those providing a remedy, and that the invalidity of the latter (ioes not 
render the former also void, for the reason that the lien thus created can 
be enforced in the admiralty courts, and thus; the substantive right 
created *by the statute is preserved l'or the protection of those for whose 
benefit théi statute was enacted. 

2, It is further urged that this statute touching thé liability of boats 
and vessels has been abrogated by the subséquent statutes on the subject 
of mechanics' Uens. Chapter 90, Gen. St, 1878, provides, inter alia, that 
"whoever performs labor or fumishes materials ormachinery for erecting, 
constructing,altering, orrepairingany house, mill, manufactory.orother 
building or appurtenances, or for cdnstructing, altering, or repairing any 
boat., vessel, ,or other water-praft, by virtue of a contract with the owner 
or agent thereof, shall havealien to secure thepayment of the same opon 
such house, mill, manufactory, or other building and appurtenances, and 
Hpon çuch boat, yessel, or other water-craft," etc. This statute does not 
..expres^ly repeal the act touching boats and vessels, but it is claimed that 
it is inconsistent therewith , and therefore repeals it by .implication . The 
rule applicable, in determining whether such is the effect of the latter 
statute is that "when there are two acts or provisions of law relating to 
the same subject, effect is to be given to both, if that is practicable. If 
,the two are répugnant, the latter will operate as a repeal to the former to 
the extent of the repugnancy. But the second act will not operate as 
such: repeal ulerely because it may repeat some of the provisions of the 
first oïie;, and; omit others, or add new provisions. : In such cases, the 
later act wiU -operate as a repeal only where it plainly appears that it was 
intended aa.a substitute for the first act. As Mr. Justice Stoey says: 
*It may ,be merely affirmative, or cumulative, or auxiliary.'" Railway 
Co. v. U. S., 127 U. S. 406, 8 Sup. Ct. Rep. 1194; Wood v. U. S., 16 
Pet. 342. . The mechanic's; lien law by its terras includes labor and ma- 
terials expended in constructing, altering, or repairing boats or vessels, 
and is therefore mainly, if not wholly, applicable to boats in the process 
of construction, or when Jaid up for repairs; or, in other words, when the 
same 'are- not upon the navigable waters. Furthermore, the mechanic's 
.lien law does not apply to supplies furnished to or labor done in and 
ahiïuti the boat in the navigating the same. The one applies to labor 



THE MENOMINIB. 203 

done or materials furnished in constructing the boat or refitting;it in or- 
der that it may undertake the business of navigating the waters of the 
state, while the other deals with supplies furnished or labor done in con- 
nection with the navigation thereof; so that while there may be cases 
arising in which the labor done or supplies furnished niight corne within 
the purview of either statute, this does not show that the législature in- 
tended to abrogate the one act by the enactment of the other. The two 
statutes deal with the property when in widely différent circumstances. 
and there is no repugnancy or inconsistency between the provisions of 
the two acts of such a marked character as to justify the conclusion that 
the latter statute repeals the other. The act of March 8, 1877, which 
has been comniented on by counsel, does not refer to boats or vessels by 
name, and if they caiî be included in the gênerai words used in the stat- 
ute, which in my judgment they cannot, yet the lien given by the statr 
ute is for labor done or materials furnished in the construction of the 
article. Giving a lien for labor done or materials furnished in the build- 
ing of a boat, does not in any manuer conflict with the liens created by 
chapter 83 of the General Statutes, and hence that chapter remains un- 
afiècted by any subséquent statute. 

The first section of chapter 83 of the Statutes of Miniiesota being then 
in force, it foUows that persons who hâve furnished supplies for the use 
of the boat, or hâve done work or rendered services on board the same or 
for the. benefit thereof, or bave done labor or furnished materials in re- 
pairing, fitting out, furnishing, or equipping the same, are entitled to a. 
lien for the sums due them, provided proceedings for the enforcement of 
the lien bave been brought within one year after the cause of action ac- 
crued to them, — this being the express limitation found in the statut©; 
and it is applicable to proceedings for the enforcement of such statutory 
liens in the United States courts as well as to proceedings in the state 
courts. The Edith, 94 U. S. 519. Subdivision 4, § 1, c. 83, provides 
that the cause of action shall accrue against the vessel when the contract 
for the work done or services rendered is fully performed. If, therefore, 
any of the libelants herein claiming liens under the state statute hâve 
failed to file their libels, original or by intervention, within one year 
from the time the cause of action accrued, the right to a lien no longer 
exists. 

3. The master disallows an item of $132.50 in the claim filed on be- 
half of the E. M. Uickey Company. This money was advanced at the 
request of the master of the vessel, to release it from a seizure by the 
United States marshal at Dubuque, on a libel filed to recoverthat amount 
for coal furnished at Le Claire, lowa, by other parties. As I under- 
stand the report of the master, he disallows this item on the ground that 
the E. M. Dickey Company should hâve alleged and proved that the 
parties furnishing the coal had a valid lien upon the vessel, thus placing 
the right of the Dickey Company on the same footing as though it had 
bought out the claim of the I^e Claire parties, and succeeded to their 
rights and no more. The facts are, however, that the mopey was ad- 
vanced at the request of the master to relieve the boat frona an! actual 
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seizure then exîsting, and to prevent the loss and damage that would 
hâve been occasioned to ail had Ihe boat been detained in the custody 
of the marshal. The E. M. Dickey Company did not buy the claim 
from the créditer, but advaneed the money to the debtor. While in 
many cases courts hold under somewhat similar circumstances that the 
party advancing the money is subrogated to the rights of the original 
creditor, this is an équitable principle applied for the purpose of protect- 
ing the one who advanees money for the benefit of the property. It is 
a misapplication of the rule to hold that a person who advanees money 
under such circumstances bas, in fact, thereby bought the claim of the 
libelantj and by reason of having bought the same succeeds only to the 
strict right of the libelant, and has thereby lost the right to a lien. As 
it is a fact that the Le Claire Company diJ not sell their claim to the E. 
M. Dickey Company, equity will not so treat the transaction for the pur- 
pose of defeating the rights of the latter compauy . When that company 
was appéaled to for aid by the master of the boat, the facts were that a 
libelhad been duly filedin the United States court at DubuquéjClaim- 
ing a lien upon the boat for coal furnished thereto by the Le Claire par- 
ties, and the vessel had been seized thereon by the marshal. Such seiz- 
ure efifectually interrupted the voyage of the boat, without référence to 
the validity or invalidity of the claim upon which the libel was filed. 
Certainly it was the duty of the master to do ail within bis power to re- 
lease the boat, and prevent the loss that would otherwise accrue from 
the détention of the vessel. For that purpose he applied to the E. M. 
Dickey Company to advance the sum needed to discharge the claim. 
If, under such circumstances, the rule is that the person advancing the 
money to release the boat cannot hold the boat for the money advaneed, 
unless he can prove that the claim upon which the seizure was had was 
a valid lien on the boat, or, in dther words, if he is placed in the shoes 
of the original libelant, few advanees would ever be made to release beats 
under such circumstances. That the libel for supplies furnished had 
been duly filed; that the boat had been seized, and was held in custody; 
that such seizure was in a foreign port; that the master applied for the 
money needed to release the boat; that no circumstances throwing doubt 
Upon the bona fides of the claim or upon the action of the master were 
known to the E. M. Dickey Company, and noue are now claimed to ex- 
ist,^ — ^^thésé are facts which, it seems to me, entirely justify the conclu- 
sion that the E. M. Dickey Company are entitled to a lien for the amount 
claimed; and the exception to the report on this ground is therefore sus- 
tained. 
• 4. 'Thé d[uestion of priority of the several liens for supplies and for la- 
bor done as between liens created by the maritime làw and by the state 
statute bas béen diseussed by courisel, and may now become of import- 
ance, in View of the faet that the right to a lien under the state statute is 
recognized. Without attempting a review of the conflicting authorities 
on this Subject, I shall content myself with a brief statement of what on 
principle seems to me to be the correct rule on this subject. In the first 
place,thfe state cahnot by législation control the rule to be followèd by 
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the courts of admirai ty in distribu ting the proceeds of boats and vessela 
seized and sold under admiralty process. When liens are created by 
State statutes, the court of admiralty will, when called upon to recognize 
and enforce such liens, assign them to the class to which they belong 
under the maritime law of priority. When thusassigned to the class of 
liens to which they belong under the maritime law, they will ordinarily 
share equally with ail other liens of the same class. Thus a claim for 
supplies furnished at the home port, if a lien therefor is created by the 
state statute, will ordinarily be placed in the class of suppliesfurnished, 
and will share with ail other liens of the same nature; no distinction be- 
ing made between supplies thus furnished and those furnished at a for- 
eign port. In both instances the supplies are furnished on the security 
of a lien on the vessel; the use made thereof, and value to the vessel, is 
the same; and I can see no good reason for holding that the equity of 
the one party is superior to that of the other, simply because in the one 
case the lien is created by the law maritime, and in the other by a state 
statute. The character of the supplies furnished or work donc, whether 
the same are or are not maritime in their nature, and whether they are 
or not, under the rules of the law maritime, entitled to priority, will 
détermine, as I hâve already said, the class to which the several claims 
are to be assigned; but, when thus assigned, equality is equity among 
claims of the same class. As the ruling herein made on the question of 
the lien given by the state statute will require a réstatement of the ac- 
counts, the case will be sent to the maSter for that purpose. 



The Andrew Adams. 

Boston Tow-Boat Co. v. The Andrew Adams. 

(District Court, D. MassacJiusetts. Âugust 18, 1888.) 

l. Salvagb — Compensation — Obganizbd Wkecking Company. 

It is of the utmost importance to commerce on the New England coast that 
the business of assisting yessels in distress should be undertaken and carried 
on by somebody with sufflcient capital and enterprise to assist wreclied ves- 
sels, and to Iseep in readiness the necessary apparatus. stationed at différent 
places where there is liability for its use for vessels in jeopardy and misfort-- 
une; and courts of admiralty should bear this in mind, and see that a libéral 
measure of salvage is awarded to a company undertaking to furnish such ef- 
fectuai means of assistance, when a salvage service has been undertaken by 
it, and successfully performed. 

â. Same — Amotjkt op Compensation. 

A schooner, valued with her cargo of coal and freight at $19,375, waa 
Btranded on the southerly coast of No Man's Land, in the district pf Massa- 
chusetts, in a place where she was certain to go to pièces in case a storm oc- 
curred before she was got off, and where no vessel had ever been got off be- 
fore. She was on a soft and shifting beach in the nature of quicksand, into 
which a wreck would sink and become imbedded. An organized wrecking 
company, at the request of the master and owners, uiidertook to get hér off, 
and diéjpatched a number of powerful tugs, ligbters; steam-pumps, ànd the 
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necessary men and wrecking gear, tp lier assistance. The services began on 
May 8d, and, with some intermission, continued, with no great danger to the 
salvors, but witb ail possible skill, uùtil the 28d, when the efforts of tbe sal- 
vors tumed out to be successful, and the vessel was hauled off the beach, and 
towed into Martha's Vineyard, where repairs to the amount of $3,500 were 
made'by thé salvors. Heid, that'BO per cent, of the value of vessel, cargo, 
and freight should be awarded in gross, without any addition for therepairs, 
which were deemed to be included in the award. 

In Admirai ty. Libel for salvage, 

L. S. Dabney and F. Cunningham, for libelant. 

F. Dodge and E. S. Dodge, for clainiant. 

Nelson, J., (prcdly.') In the case of the Boston Tow-Boat Company 
against the schooner Andrew Adams it appears that on the night of the 
30th of April, 1887, the Andrew Adams ran ashore on the southerly 
coast of No Man's Land, and required, assisùince, By an arrangement 
with the Boston Tow-Boat Company, made by her master and owners, . 
the libelant :Commeneed the work of saving the vessel, and hauling her 
off the beach. The services commençed on the 3d of May, and contin- 
ued, with some intermission, until.th© 23d, when the efforts of the tow- 
boat Company turned ont to be successfti] , and the vessel was hauled off 
the beach, and towed into Martha's Vineyard.: It appears by the stip-, 
ulation of the parties that the value of the vessel, cargo, and freight 
saved amounted to $1,9,375, 

In the first place, it appears that the vessel was ashore at a place where, 
she was certain to go to pièces in case any storm or bad weather should 
occur before shewas got off. She was exposed to the open ooean. She 
was on a soft or shifting beach, (the shore being in the nature of quick- 
sand,) and at a place where several vessels had been wrecked in former 
years; but no vessel had ever before been got off, the nature of theground 
being such as to cause the wreck to sink, and become imbedded in the 
sand. And, italso appeared that the vessel was so; situated that it was 
impossible to relieve her without the assistance of apparatus of the most 
costly characteri The ordinary service of men, unaided by poweriul ma- 
chinery would bave been used by the company without avail, and it was 
essential to the préservation of the Vessel that apparatus of the very best 
çharacter and quality should be uséd. For eflecting this service the 
libelants made use of tow-boats of a very considérable size, some of them 
of the largest and most powerful description, and alsoof steam-pumps 
pf great capacity,- — the whole amount in value, in proportion to the res- 
cue, being very large. 

'In the second place, the élément 'bf danger to the apparatus is to be 
considered. There was certainly no évidence that this service was of a 
characterto endaHger lives, or afford a great deal of unusual hardship 
and discornfort to the men employed; and as to a portion of the machin- 
ery made use,6f, ît does not appearthat that was exposed to any partic- 
ticular danger; as, for instance, the tow-boats them sel ves were not ex- 
posed. , Butitdoes appear that some^ jaf the pumps of the tow-boat com- 
pany wereplaced on board this vesséî» apd e?cposed to the hazard of a 
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stotm, an(J, în case a stonja had arisen, would undoubtedly liave been 
lost. In regard to the amount of skill made use.of, there was an at- 
tempt made on the part of the ovy^ners of the schoouer to prove that the 
tow-boat Company failed in the exercise of skill and good management in 
performing thèse services. I must confess that this défense does not im- 
press me much. I hâve no doubt that Capt. Cook and Capt. Tower used ajl 
the skill which possibly could be used, under the circumstances; and I 
do not believe that they were négligent or failed in taking such précau- 
tions as the circumstances at the time seemed to demand. Certainly, a 
great portion of their efforts was unsuccessful, and, of necessity, expéri- 
mentai. Varions experiments were tried, and most of them did not suc- 
ceed. Still, they exercised their best judgment, under the circumstances, 
in a case of great péril; and I hâve no doubt they used ail the skill that 
any other persons engaged in this business could possibly hâve used. 
Of course, after the event, it is, perhaps, easy to perceive how some 
things might bave been différent, but, at the time thèse efforts were made, 
it seems to me very plain that thèse gentlemen exercised as much skill 
as it was possible to apply to the extraordinary service in which they 
were engaged; therefore, I hold that the services were skillfully, as well 
as successfuUy, performed. 

It was also claimed that the tow-boat company was négligent, and 
failed in their duty towards this vessel, for which the salvage should he 
diminished, by having left the vessel for several days to go to the rescue 
of another vessel, the Mira^da, which was on shore in Vineyard sound. 
In regard to that, it seems to me that certainly ought not, under the cir- 
cumstances, to be alleged against the tow-boat companj', so as to make 
any material réduction in their salvage. The situation of the Andrew 
Adaras was such that it was extremely dpubtful whether she could be got 
off, and in the mean time another vessel was demanding assistance, and 
situated where there was a greater probability of ^uccess; and it would 
seem that the tow-boat company would h^ve been négligent in the gên- 
erai, performance of its duties if it had seen fit to dévote ail its apparatus 
to the Andrew Adams, and had taken no account of the other vessel, 
which was on shpre, and Bee4ed assistance al^o, Though i^ undoubt- 
edly exposed the Andrew Adams to some danger oh account of the lapse 
of time, because a storm might bave corne up any moment which would 
bave brought about her entire destruction, yet, in point of fact, that did 
not happen, and therefore I am not at ail inclined to look upon that as 
any dereliction which should diminish the salvage to be awarded in this 
case. Then the court should especially take into considération the busi- 
ness which is carried on by this tow-boat company It has procured ap- 
paratus of the most expensive character, which is used almost entirely 
for the purpose of saving vessels wrecked on this coast. It is of the ut- 
most importance to commerce on our coast that such a business should 
be undertaken and carried on by somebody, with sufficient capital and 
sufficient enterprise, to assist wrecked vessels. This company has seen 
fit to come forward and furnish this capital, and keep in readiness the 
apparatus, stationed not merely at Boston, but also stationed at other 
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places on the coast, where there is liabilîtj' for its use for vessels in jeop- 
ardy and misfortune. It appears that there was not in this vicinity, cer- 
tainly not on the Massachusetts coast, any oompany organized with suf- 
ficient force to undertake this important service; certainly, there is no 
Company in existence this side ôf New York which would hâve been 
capable, as I ùnderstand the situation, of getting this vessel ofif. There- 
fore I think the court should beat that in mind, and see that a libéral 
measure of salvage is awarded to a company undertaking and performing 
successfuUy a service of this kind. 

Now, it alsô appears that, after this vessel had been got off the beach 
and taken into Vineyard haven; the tow-boat compauy made a large ex- 
penditure in repairing her. There was an attempt made to cast suspi- 
cion upon this expenditure, and to show that thèse repairs were volun- 
tary, and not asked for, nor assented to on the part of the owners; but I 
think the attempt failed. I think it is clear, from ail this évidence, that 
the owners assented to the repairs. It was done, perhaps, with some 
formai objection, for the purpose of saving their rights, without any real 
Opposition to the expenditure; certainly, it was in their power to stop 
the repairs at any moment, but they never exercieed it. They saw this 
go on with, certainly, no positive objection — some grumbling and scold- 
ing about it— but nothing that I regard as depriving the tow-boat com- 
pany of the rightto hâve this oonsidèred on a matter of salvage. The 
amount expended, as appears by the bills rendered, was somewhere 
in the vicinity of $2,500, and is to be included in the salvage award 
which I propose to make. ' 

It appears, as I hâve said, that the entire amount of property saved 
amounted to $19,375, — vessel, cargo, and freight. The libelant claims 
one-half of this as salvage. I think the claim is not an unreasonable one; 
and, with the understanding that this is to include the expenditure made 
by the tow-boat Company after the arrivai of the vessel at Vineyard ha- 
ven, that amount is awardod. This really amounts to an award of one- 
third of the whole amount of property saved, with ttie addition of the 
jfepairs. The amount of the salvage which I hâve fixed upon is one-half 
of $19,375, to be apportioned upon the vessel, cargo, and freight. 
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Abmstrong V. Ettlesohn. 
{Circuit Court, JV. D. Illinois. May SI, 1888.) 

1. COUKTS— FEDERAL CIRCUIT — JUBISDICTIONAL AmOUNT. 

A déclaration flled in the circuit court in Illinois averring that the plaintifl 
is a citizen of Ohio, and containing three counts. — one upon a promissory note 
for $875, one for money had and received, |875, and one for work and labor, 
$875,— is sufflcient upon demurr«rtogive that court jurisdiction, as theaggre- 
ga;te of the sums alleged to be in controversy exceeds the sum of $3,000. 
8. Same — SuiTS BY Officbhs of United States — National Banks — Rbceiybes. 

The receiver of a national bank in process of liquidation, having received his 
appointaient from the comptroller of the currency, under the national bank- 
ing laws, is an ofBcer of the United States, and as such may sue in the circuit 
court, without regard to citizenship or the amount involved, under Rev. St. § 
639, cl. 3, conferring upon that court jurisdiction "of ail suits at common law 
where the United States, or any offlcer thereof, suing under authority of any 
acts of congress, are plaintiflEs. " > 

At Law. On demurrerand motion to dismiss. 
Action by David Armstrong, receiver of the Fidelity National Bank, 
against Benjamin Ettelsohn. 
J. S. McClwre, for complainant. 
Kraua, Mayer & Stdn, for défendant. 

Blodgett, J. This case is now before me on a demurrer to the déc- 
laration and a motion to dismiss. The question raised both by the de- 
murrer and motion is one of jurisdiction of this court. The déclaration 
contains three counts. The fifst is upon a promissory note of $875, of 
which there is about $900 now due; the other two counts are the usual 
common counts for money had and received, and work and labor done, 
— onecharging that the sum of $875 is due for money had and received; 
and the other, that the sum of $875 is due for work and labor done. 
The déclaration avers that the plaintiff is a citizen of the state of Ohio, 
and, as will be seen from the statement in regard to causes of action set 
out in each count, the aggregate of the sums alleged to be in controversy 
exceeds the sum of $2,000. It was urged in argument that the only 
right of action that the plaintiff had against the défendant is upon a 
promissory note mentioned in the first count, and that may prove to be 
so when the case comes to trial; but upon the face of this déclaration, 
which we can only look at under this demurrer, there appear to be thrée 
causes of action, which, when aggregated, make more than the amount 
required to give jurisdiction. So that, upon the question of citizenship 
and amountj the déclaration seems to me to show jurisdiction. 

There is, however, another ground for jurisdiction, which seems to me 
equally conclusi ve of the plaintifTs right to maintain this suit in this court. 
Clause 3, § 629, defining the jurisdiction of circuit courts of the United 
States, gives the circuit court jurisdiction "of ail suits at common law 
where the United States, or any ofïicer thereof, suing under authority of 
any acts of congressj are plaintiffs." The plaintif! in this case is the re- 
ceiver of a national bank in process of liquidation, and as such has the 
v.36F.no.4— 14 
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right to bring suits. He has received his appointment nnder the national 
banking laws from the oomptroUer of the currency, and is acting under 
such authority. In Frdinghuysen v. Baldmn, 12 Fed. Rep. 395, it was 
held, in a carefùUy considered opinion by Judge Nixon, that a receiver of 
a national bank is an ofScer of the United States, and as such may sue in 
the fédéral courts; and the same rule was adopted by Mr. Justice Gray, 
at circuit, in Priée v. Abbott, 17 Fed. Rep. 606, so that this plaintifF is 
entitled, in the light of thèse décisions, to sue in this court without re- 
gard to his citizenship or the amount involved. The demurrer and mo- 
tion to dismiss are therefore overruled. 



Gband Rapids & I. R. Co. et al. v. Spakrow et al, 
{Où-cuit Court, W. D. McMgan, S. D. October 2, 1888.) 

1. CONSTITDTIONAL LaW— RlGHT TO JUET ThIAL— QxnETnîG TiTLB. 

LawB Mich. 1887, No. 360, p. 837, extending the juriadiction of the court of 
equity to quiet titles to cases where the lands are unoccupied, is sot unconsti- 
tutional, as depriving the défendant of the right to trial by jury, secured by 
Const. art. 6, § 27, as such constitutional provision extends only to cases where 
by the cpmnipn law trial by jury was customary, and at common law eject- 
iheht did not lie v\^here deïehdant was not in possessibii. 

2, Equity— JtmisDioTioN—FBDBKAL Courts. 

When défendant is not in possession, complainant haa not a plain, complète, 
and adéquate remedy at law, in which case suits in equity are forbidden by 
Rev. St. tJ. S. §733, but the fédéral courts may administer the équitable rem- 
edy giVèn by such Micbigan statntë. 

In Equity. On demurrer to bill to quiet title. 
In this case a bill in equity was filed in the proper state court to quiet 
the title to certain lands, and it appears upon the faceof the bill of com- 
plaint that neither party is in possession of the premises in controversy. 
The défendants, having removed the cause to the United States citcuit 
court, filed therein a gênerai demurrer for want of equity. The Michi- 
gan statùte regulating proceedings by bill in equity to quiet title, prior 
to 1887, was as foUows: 

"Any peraoïï having the actual possession and légal or équitable title to 
lands, may institute a suit In chancery against any other person setting up a 

. claim thereto in opposition to the title claimed by the complainant; and, if 
,the complainant shall establish his title to such lands, the défendant shall be 
decreed to release to the coiuplainànt ail claim thereto, and pay costs, unless 
the défendant shall, by his auswer, dlsclaim ail title to such lands, and glve a 

■ release to the complainant, in which case costs shall be awarded as the court 
maydeem just." 2 How. Ann. St. § 6626. 

By act' No. 260 of the Session Laws of 1887 , the foregoing section was 
ainended so as tb read as folJows: 

"Any person claiming the légal or équitable title to lands, whether in pos- 
session or not, may institute a suit in chancery against any other person, not 
in possession, seitting up a claim thereto in opposition to the title claimed by 
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the complaînant; and, if the coraplainant shall establish hîs title to such lanrls, 
the défendant shall be decreed to release to the coraplainant ail claims thereto, 
and pay costs, ariless the défendant shall, by his answer, disclaim ail title to 
such lands, and give a release to the coraplainant, in which case costs shall be 
awarded as the court may deem just." Sess. Laws, 1887, p. 337. 

T. J. O'Brim, for complainants. 
Jkaae Marston, for défendants. 

Severens, J. , (afler stating thefacts as above.) Respecting the argument 
that the act of the législature of Michigan (Laws 1887, No. 260, p. 337) 
extending the jurisdiction of the court of equity to quiet titles to cases 
where the lands are unoccupied, is unconstitutional, because it deprives the 
défendant of the right to trial by jury, seeured by the constitution of Mich- 
■ igan, (article 6, § 27,) I think it must be held that this coastitutional 
provision extends only to cases where by the comraon law a trial by jury 
was customary. It does not reach those cases where the remedy is given 
by statute. At common law, ejectment did not lie where the défendant 
w»s not in possession, and it is sustainable in such a case only by virtue 
of thestatûtein Michigan. The objection, therefore, cannot be sustained. 
Tabor v. Oook, 15 Mich. 322, and cases cited. It is further suggested 
that the fédéral court in equity will not take cognizance of such a case, 
because there is an ample remedy by ejectment at law. But this court 
will administer the remédies given by local slatutes, \vhere it can be done 
without violation of the principles it is accustomed to regard in the exer- 
cise of its jurisdiction. It is argued by the défendant that one of those 
principles is that the court will not take jurisdiction where there is a plain 
remedy at law; and it is said that ejectment is such a remedy. But, 
when the act defining the jurisdiction of the fédéral courts in equity was 
passed, and suits were forbidden when a plain, adéquate, and complète 
remedy at law existed, (Rev. St. U. S. § 723,) it was the remedy fur- 
nished by the common law which was thereby intended. Supplementary 
statutes, giving new légal remédies, do not disturb the original équitable 
jurisdiction, nor supplant it. The courts in equity of the United States 
hâve undoubted cognizance of bills quia timet when the coraplainant is in 
possession. They may also take cognizance where he is not in posses- 
sion, if local législation gives the remedy in such a case, and the défend- 
ant is not thereby deprived of his right to a jury trial, according to the 
course of the comraon law. According to the case of HoUand v. Chalkn, 
110 U. S. 15i 3 Sup. Ct. Rep. 496, the circuinstance of the complainant's 
being in possession is not essential to the jurisdiction of courts of equity 
in such cases, and may be dispensed with. That being so, a bill in 
equity is maintainable, if there was not by the common law a plain, ad- 
équate, and complète remedy. There was no such remedy where the de- 
fendant was out of possession. The demurrer must be overruled, and 
leave be given to answer. 
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Adams et al. v. Kehlor Milling Co. d al. 
{Circuit Court, E. B. Missouri, E. D. October 3, 1888.) 

1. COBPOBATIONS— InSOLVENOT— PbEPBRENCBS— LlABILITT OF DlKHCTORS. 

The directors of a corporation known to be insolvent granted a préférence 
to the estate of a deceased director and président of the corporation. The 
board, at the time of the préférence, consisted of bnt three persons, two of 
whom were brothers of the deceased director, and one of whom was agent 
of the deceased's estate, and voted his stock at corporation meetings. One 
of the brothers was also a creditor of the estate. Ueld, that the préférence 
was illégal, and that an unsecured judgment creditor of the corporation 
was entitled to recover of the two directors, brothers of deceased, who had 
voted for the préférence, such percentage of his debt as he would hâve re- 
ceived if the sum wrongfully paid by way of préférence had been divided pro 
rata among ail the unsecured creditors, but was not entitled to such recovery 
against the other director, who wa,s not présent at any of the directors' meet- 
ings, and did not vote for any of the resolutions whereby the préférence was 
secured.* 

2. EqUITY— PLEADINa— MiSTAKE IK EeLIEP ASKED. 

That complainants erroneously supposed themselves entitled to relief un- 
der a statute, when they were in reality entitled to relief on gênerai équitable 
grounds. does not justify a dismissal of the bill. 

In Equity. On pétition for rehearing. For former opinion, see 35 
Fed. Rep. 433. 

MiUs & Flitcraft, for complainants. 

0. B. Bumett and Dyer, Lee â: EUîs, for défendants. 

Thayer, J. The raatters urged in support of the motion for a re- 
hearing, filed by J. B. M. Kehlor and Duncan M. Kehlor, were fuUy 
considered when this case was decided. 

1. It did not appear to the court then or now, that the fact that com- 
plainants erroneously supposed themselves to be entitled to relief by rea- 
son of the provisions of section 744 of the Revised Statu tes of Missouri, 
when they were in reality entitled to relief on gênerai équitable grounds, 
as both the complaint and the proof showed, would justify a decree dis- 
missing ^the bill. When it appears from the averments of a bill and from 
the proof that a complainant is entitled to relief, it is immaterial on what 
ground he predicates his right; whether it be the provisions of a statute 
or otherwise. It may be doubtful, however, whether the relief granted 
in this case was fairly embraced within the prayer of the bill for spécial 
relief, and the bill contained no prayer for gênerai relief, as equity rule 
No. 21 requires. For thèse reasons complainant will be permifted to 
amend the bill in support of the decree, by addinga prayer for gênerai 
relief. 

2. Respecting' the more important question whether the préférence 
granted to the estate of J. G. M. Kehlor, was granted under such circum- 
stances that it can be supported as a valid exercise of power by the di- 
rectors, it will suiSce to say, that after a careful reconsideration of that 

'See the noté to the former report of this case, oited in the opinion, 85 Ped. Rep. 433. 
See, also, Bernard v. Barney Myroleum Co., (Mass.) IT N. E. Rep. 887, and note. 
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queution, the court remains of the opinion heretofore expressed. Vide 
Adams v. MUling Oo., 35 Fed. Rep. 434, 435. In additioij to the facts 
previously recited as rendering the préférence unlawful, it should be 
stated that J. B. M. Kehior, (who, as a director, was instrumental in se- 
curing a préférence for the estate of J. C. M. Kehior,) besides being at 
the time agent for tbe estate, was also a créditer thereof in the sum of 
$9,000. He therefore had a personal interest in preferring the claim 
due to the deceased director and président of the corporation. 

3. On further considération of the fact that défendant H. M. Blossom 
was not présent at any of the directors' meetings, and did not vote for 
any of the resolutions whereby a préférence was seeured to the estate of 
the deceased director, both the circuit judge and myself (as intimated on 
the hearing of the motion) are of the opinion that he cannot be held lia- 
ble to account to complainants in the manner heretofore ordered. The 
decree will accordingly be modified so as to direct the dismissal of the 
bill as to him, but in ail other respects it will be allowed to stand. 



Jackson v. McLean et al. 

{Circuit Court, E. D. Missouri, B. D. October 18, 1888.) 

CoNTRACTS— Public Polict — Equity— Accountino. 

J. & M. formed a partnership to build a railroad, and to that end caused a 
railroad corporation to be formed under the gênerai lawB of the state of Illi- 
nois. J. was one of the directors, and the other directors were clerks of M. 
The bill averred that ail of the directors acted at the dictatlon of J. & M., and 
were in fact merely their agents. Such board of directors awarded the con- 
tract for building the railroad to J. & M., agreeing to give them ail the stocls 
of the corporation and flrst œortgage bonds of the company. issued at the 
rate of 115.000 per mile. This contract was taken nominally by third parties, 
but in reality for the benefit of J. & M. On a bill tiled by .J. against the légal 
représentatives of M., to obtain an account of the profits of the partnership 

frowing out of a partial exécution of the contract for construeting the road, 
eld, that the contract was fraudulent, and against public policy, and that a 
court of equity would not entertain the suit for an accounting, even as to the 

Çroflts actually realized by M. up to the time he abandoned the enterprise. 
'he case distinguished from Brooks v. Martin, 2 Wall. 78. 

In Equity. On demurrer to bill. 
Mnor MmwetAcr, for complainant. 
Fisher & RowdL, for défendants. 

Thaykr, j. The question that arises on the demurrer to the bill is 
^hether the relief prayed for by the complainant ought to be denied, on 
the ground that the demand sought to be enforced grows out of an illégal 
-or immoral contract or transaction, to which the complainant was aparty. 
The décision of this question in volves a statement at some length bf the 
material allégations of the bill, which is very lengthy . I sball only state 
^he substance of the pleading, mainly in my own langUage. Thé ■ com- 
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plainant avers that, in the life-time of Dr. James H. McLean, he entered 
into an agreement with him to construct a railroad from Carbondaie, 
111, , sonthwardly, to a point on the Ohio river, near Paducah, Ky., and 
eventually to extend it northwardly.from Carbondaie to the city of St. 
Louis. The arrangement entered into contem pi ated that complainant 
and McLean should be partners in the enterprise, and divide whatever 
profits were realized from the venture. To enable them to build the 
road it was agreed that they would organize a corporation, the entire 
capital stock of which should be divided equally between McLean and 
the complainant, Jackson, and should be held by them either in their 
own names, or in that of their agents or friends. , It appears that, pur- 
suant tp suçh agreement, a railroad corporation was formed under the 
gênerai incorporation laws of the state of Illinois, but the bill states with 
great candor that the corporation so formed was designed to be used and 
controUed "by complainant and Mcljean, in every légal and legitimate 
manner, as an adjunct for the aççomplishment of their partnership enter- 
prise;" that the persons who signed the articles of association, and sub- 
sequently acted as the board of directors of the corporation, (other than 
complainant, who Was an incorporator and director,) had no "substantial 
interest in the corporation, or in the enterprise in which it was engaged;" 
that complainant and McLean set apart to each of said directors one share 
of stock to reuder them eligible as directors; that they never paid for the 
stock, or promised to pay for it; and that "each and ail of the directors 
acted throughout the business, at the request of complainant and Mc- 
Lean, nominally for themselves, but in truth and in fact as the agents 
of and for the sole use and benefit of complainant and McLean, who 
were to own the entire capital stock of the company in equal parts." 
After the corporation was organized, the directors of the same, acting at 
the dictation of Jackson and McLean, theso-called partners, entered into 
a contract with them for the construction and equipment of the railroad 
in question. This contract was signed on one side by complainant's son 
and by a conôdential clerk of McLean's, but it is alleged with great care 
that they werë financially irresponsible, and that in signing the contract 
they acted merely as the chosen représentatives or agents of Jackson and 
McLean, respectively, who were the real contractors and were to hâve 
whatever profit was realized from the undertaking. - By the ternis of the 
construction contract the contractors were to receive for building the road 
ail of the capital stock of the corporation, which was to be issued at the 
rate of $16,000 per mile for each mile of completed road, and ail of the 
mortgage bonds of the company, which were to be issued at the rate of 
$15,000 per mile, and ail donations of land, municipal bonds, or other 
property that might be made to the corporation in aid of the enterprise. 
The foregoing plan of building a railroad iii the name of the corporation, 
and under the guise of a contract Afith it, was a plan devised by the at- 
torney of Jackson and McLean, as the bill states, and it was adopted by 
them, as the bill also states, "in order to reap for themselves the profits 
to be earned from the construction of said road." The bill further al- 
lèges that Jackson and McLean, having acquired the contract for the 
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building and equipment of the roàd, in manner and form before stated, 
through thé agency of subcontractors, began the construction of that sec- 
tion of the road lying south of Carbondale, and prosecuted the work to- 
gether for several months. McLean, as it appears, was to advance the 
money necessary to pay subcontractors for building the first 25 iniles 
of that section of the road, and was also to fumish them with adéquate 
supplies, while the complainant was to superintend the practical opéra- 
tions in the field. After about 25 miles of track had been graded, ac- 
cording to this arrangement, a difficulty arose between Jackson and Mc- 
Lean with respect to the prices which the latter had charged the firin for 
supplies furnished to subcontractors. The resuit of the difficulty was 
that Jackson was ousted from the firm by McLean, and was not allowed 
to participate further in the joint enterprise. McLean thereupon caused 
himself to be elefcted director and président of the corporation, as the 
bill states, by means of the "absolute control" .which he exercised over 
the other director^, two ôf whom appear to hâve been his clerks. He 
also tpok possession of ail the books and accounts of the firm of Jackson & 
McLean, and caused the corporation to exécute a mortgage and mortgage 
bonds on ail of Its property, including the 25 miles of road-bed thathad 
been built by said firm, and received in such mortgage bonds $375,000 
for the 25 miles of road-bed ao constructed by the firm. The bill next 
avers that the actual cost of said 25 miles of rôad, including equipment, 
did not exceed $250,000, and that, after McLean was reirabursed out of 
the $375,000 by him received for ail expenditures made by him on àc- 
count of the firm, he still had in his possession $68,749 of firm money, 
one-haif of which belongs to complainant. The complainant also charges 
that if McLean had faithfully Complied with thé aigreement éntered into 
between them, as before recited, and the entire division south of Carbon- 
dale had been completed, a further profit in the sum of $40,500 would 
hâve been realized by the firm. In view of the premises complainant 
prays that an account betakènof ail the transactions betweeii himself and 
McLean under the alleged agreement for the construction of the railroad 
in question, and that McLean's légal représentatives may be decreed to 
pay what is found to be due him, both on account of profits actually re- 
alized and that might hâve been realized îf the division south of Carbon- 
dale had been fully completed, and the enterprise had not' been abân- 
doned by McLean. 

From the foregoing statement of the contents of the biU it appears 
that the profits of the enterprise, to which the complainant lays claim, 
and with respect to which he desires to hâve an account taken, were ail 
realized from a contract made by himself and McLean with the railroad 
«orporation, for the building and equipment of its road, and béypnd ail 
question that contract was cônstructively frauduleiit. Complainant him- 
self was one of the directôrs of the corporation when the contract waa 
€xecuted. The remaining directôrs were clerks of McLean, who had be- 
comé directôrs at his reqUest, merely to represent his intérest and exé- 
cute his orders. They had no personal intérest in the corporation or in 
the enterprise in which it was engagéd, and wete not everl- thé bénéficiai 
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owners of the respective shares of stock that stood in their names. Ac- 
cording to the showing made by the bill, Jackson and McLean were the 
real managers and directors of the company, but, notwithstanding that 
fact, they caused the company to enter into a contract with themselves, 
or, rather, with their représentatives, for the building and equipment 
of the road, by which the company parted with ail of its stock, mort- 
gage bonds, and other available assets, for what plainly appears to hâve 
been an inadéquate considération. The contract was manifestly an im- 
provident one, so far as the corporation was concerned, but, without réf- 
érence to that fact, it was obviously fraudulent and unlawful, for the 
reason that both, Jackson and McLean, by virtue of their relation to the 
corporation, were incapable of making an agreement with it. It is hardly 
necessary to add that the law would lend no sanction to the agreement 
made by them with the corporation, even though the bargain had not 
been detrimental to the company. The position which they occupied 
precluded them from taking the contract for the construction of the, road. 
Wardell v, Bxàroad Cb., 103 U. S, 651, and 4 Dill. 330; Thomas v. RaiL- 
way Go., 1 McCrary, 392, 2 Fed. Rep. 877; Poor ,v., RaUway Co., 59 Me. 
.270-277; BaUroa'd Co. v. KeUy, 77 111. 426; RaUway Co. v. Blnkie, 1 
Macq. 4Q1;, Railtoay Cb: V. Magnay, 25 Beav.. 692. I ought to further 
say in thia connection that the parties to the partnership agreement seem 
to hâve had no proper conception of the quasi public character of railroad 
corporations, or of the manner in which the law requires them to be cop- 
trolled and used. They seem to hâve acted on the assumption that they 
can be properly used merely as an instrument to further the interests and 
enhance the profits of a private partnership. In view of what has been 
said it is évident that complainant is confronted by the salutary rule of 
law which forbids a court tolend any aid in the enforcement of contracts 
that are either unlawful, immoral, or opposed to public policy. The 
same rule, as generally understood, aiso preciudes a court from entertain- 
ing a suit between persons who hâve been concerned in an unlawful trans- 
action, the purpose of which is to çompel an accounting with respect to 
profits that may hâve accru ed from such illégal transaction. &>.éll v. 
Dmght, 120 Mass. 9; Watsm v. Murray, 23 N. J. Eq. 257; Green v. Cbr- 
rigan, 87 Mo. 359; Gould v. KendaU, 15 Neb. 549, 19 N. W. Rep. 483; 
Sykes v. Beadon, 11 Ch. Div. 196; Cook v. Sherman.,.A McCrary, 24-28, 
20 Fed. Rep. 167 , In the présent case it will be observed that the court 
is not only asked to compel the défendants to account for profits actually 
realized under the fraudulent contract, but to compel them to account 
for profits that might bave been realized, if MçLean had not abandoned 
the work, and refused to proceed further with the enterprise when the 
contract had only been partially executed. In other words, the court is 
ftsked to enforce an immoral contract by compelling one of the parties 
thereto to respond in damages for refusing to exécute it. A proceeding 
of such character must, of course, be dismissed as wholly without merit. 
It may, perhaps, hâve been thought that the décision in Broolcs v. Mar- 
tin, 2 Wall. 78-82, would at least justify the court in taking an account 
of the profits that had actually accrued when McLean abandoned the en- 
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terprise. I entertain a différent view of the scope of that décision. In 
that case a bill wais filed by a partner to set aside a sale of his interest 
in a firm that had been brought about by the fraudaient représentations 
or conduct of a copartner to whom the sale was made. It also prayed 
for an accounting and division of the firm assets. It appeared that the 
original partnership agreement was unlawful in that it contemplated, to 
some extent at least, the purchase of soldiers' claims for land warrants, 
before warrants were issued, which was forbidden by an act of congress, 
but was not otherwise immoral. The court sustained the bill, and 
granted the relief prayed for, apparently upon the ground that the illé- 
gal eontract was fuUy executed, and that it was not necessary to enforce 
the same, or inquire as to the manner in which the firm property, con- 
sisting of money, notes, and lands, had been acquired. That case has 
heretofore been construed as holding, in efifect, that suits may be main- 
tained to recovermoney that may bave issued from an illégal transaction, 
when the transaction has been fully consummated, and the proceeds 
thereof bave been received and carried to the crédit of the plaintifi', so 
that he can show a title to the fund claimed without référence to the il- 
légal transaction out of which it may bave originated. Bank v. Bank, 
16 Wall. 499, 500; Gook v. Sherman, supra. That case will not justify 
the court in entertaining the présent suit, and the demurrer is accord- 
ingly silstained. 



Martin et al. v. Roberts. 
{Cireuit Court, D. South Oarolina. September 15, 1888.) 

1. PBiiîciPAii AND Agent — Riqht op Agent to Compensation. 

The non-resident mortgagees of an island, valuable principally for ita phos- 

Êhate rock, employed défendant to look at'ter the investment as their agent. 
[e was at the time agent and manager for a flrm which was the largest pur- 
chaser of phosphate in the market, and the assent of his employers was nec- 
essary to his acceptance of the agéncy, of which facts the mortgagees were 
informed. Held, that under the law of South Carolina the agent was entitled 
to compensation for his services, although there was no agreement to that 
effect. 

2. Same— Amount of Compensation. 

The agent caused the mortgage to be foreclosed, employed a watchman tO 
look af ter the property, occasionally visited it during a period of eight years, 
and frequently gavo advice and information in regard to this and other in- 
vestménts of the mortgagees. He expected to be remunerated irf part for his 
services from the management of the property or from its sale, but the mort- 
gagees terminated the agency without f ault on his part, thus destroying thèse 
expectationa. Held that, under ail the circumstances, the agent was entitled 
to f 3,000 compensation. 

8- Same — Constktjction op Gontkact— Conplict op Laws. 

A eontract of agency, to be performed in SouUi Carolina, in which State 
the agency was accepted, is governed by the law of that State. 



In Equity, 

MitcheU & Smith, for complainants. 

Inglesby <fc MiUer and Smytke de Lee, for défendants. 
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SiMONïON, J. The questions in this case yet to be decided are; Is tlie 
défendant entitled to compensation at the hands of the complainants? If 
so, what should be the amount of such compensation? The complain- 
ants, bftnkers in London, of establîshed réputation and crédit, owned cer- 
tain bonds of the Willimans Island Phosphate Company, secured by a first 
mortgage on Willimans island, in this state. Feeling some appréhension 
■with regard, to this investment, wd as to thesolvency of thecompany, to 
■which they had made advancea, they sought a représentative in South 
Carolina, who could ascertain and look after their interests. To that end 
they consulted Brown Bros. & Co., the well-known bankers, and on their 
recommendation they sought the services of David Roberts, the défend- 
ant. Mr. Roberts consented to act for them, provided that this met the 
approval of, and did not conflict with the interests of, Wylie Teacher & 
Co., for whom Mr. Roberts was manager and agent in this çountry. The 
; resuit was the engagement of Mr. Roberts, and bis acceptance of the 
agency. The whole matter was arranged by letter. Mr. Roberts began 
at once to realize the interest of Martin & Co. in their bonds. He caused 
a suit for foreclosure to be entered by able couusel. The suit, after some 
necessary dday, was carried to a successful issue. The mortgage was 
foreclosed, a sale had, and Willimans island and the property thereon 
were purchased by Roberts, in thename of and for Martin & Co. Thence- 
forward he took charge of the property for them, and continued in charge 
until he was relieved by Capt. Gardyne, who had been sent out from 
England by complainants to examine the property, and who was subse- 
quently constituted by them its sole manager. Roberts' period of service 
■was from December, 1875, to September, 1883. The property thus se- 
cured to Martin & Co. by Roberts consisted of Willimans island, and certain 
valuable machinery thereon, adapted to the manipulation of phosphate 
rock, with some other articles of less value. The island proper is an 
Tindeveloped territory, containing,orsupposéd to cqiitain, phosphate rock. 
To the island is appurtenant the bed of a navigable stream (Bull river) 
to low-water mark, which had been mined to a considérable extent before 
Martin & Co. purchased. On the island was a small forest, of pine and 
palmetto trees, principally. The agency of défendant was for the most 
part as ctistodian of this property, protecting the phosphate territory 
from intrusion, taking care of the machinery, and keeping it in order. 
To thèse ends he employed a watchman, and occasionally, at rare inter- 
vais, visited the island, which was at a remote distance from bis home 
in Charleston. The expenses attending this were paid principally by 
wood eut from the island under instructions of the défendant, and sold 
by him. Besides thèse duties, the défendant looked after a claim of Mar- 
tin & Co. against Spofiford & Tileston, of New York, in which — through 
no fault of his, however— ^he was not successful. During bis agency he 
carried on a corresponolence with complainants, fréquent in its earlier 
étages, containing àll the information he had with regard to the origin, 
progress, and resuit of the foreclosure suit in South Carolina, and the 
eteps taken by him in New York. It its later stages it was less fréquent, 
relating to the condition pf the property, its possible value, containing 
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advice as to certain other investments concerning which Martin & Co. 
made inquiries. Mr. Roberts is a merchant in active business, the sole 
manager ànd agent of the firm, the largest purchaser of phosphate in thia 
market; a man of ability and energy. Nothing whatever is said in the 
whole correspondence, nothing was ever said in any interview between 
him and Martin & Co,, on the subject of compensation. When the 
agency ended, he made up his account current, in which he showed a 
balance to the crédit of the Martins of some $200. In this he made no 
mention of any commissions or charges for services of any kind. As this 
■was simply an account current of moneys received and paid out, and as 
Roberts did not look for compensation to his commissions upon receipts 
and disbursements, no force is attached to this omission. This account 
wasduly VGUched. Six months afterwards this bill was filed. Ostensibly 
it was for an account of his actings and doings as agent; really it was an 
action for damages against him for misfeasance and malfeasance in the 
conduct of his agency, a gross and willfal betrayal of his trust, with dam- 
ages laid down at $100,000. Roberts, in his défense, set up the claim 
for compensation. There being no express contractfor payment of com- 
pensation, can the défendant recover it? The answer to this question 
must be ifound in the law of South Carolina. The acceptance of the 
agency by Roberts was in South Carolina. The performance of the 
contract of agency was to be made in South Carolina. The contract is 
govemed by the law of South Carolina. Scudder v. Bank, 91 U. S. 411. 
The leading case in South Carolina is Ravmd v, Pinckney's Assignée, quoted 
in Muckmjuss v. Heaili, 1 Hill, Eq. 182; Poag v. Poag, 1 Hill, Eq. 285, 
again quoted and affirmed in Lever v. Lever, 2 Hill, Eq. 160. The com- 
plainants rest on that case, contending that in this state a private agent 
is not entitled to any compensation in his agency unless he makes it a 
part of his contract. This case is not reported, and the facts on which 
it was decided do not appear. Muckenfitss v. Heath, in which it is quoted, 
distinguishes itself from the leading case, and says that it does not apply 
to its facts. Poag v. Poag accepts it. Lever v. Lever properly goes off on 
another ground. There the supposed trustée was not held responsible 
for interest. This was sufEcient compensation. The présent case resta 
on this case of Ravend v. Pirickney's Assignée. What is the full force and 
effect of that décision? Thèse are ail the words of it quoted: 

"The act of assembly of 1745, allowing commissions to executors, adminis- 
trators, guardians, trustées, etc., embraces only that species of agents or trus- 
tées therein speciflcally mentioned, or such as are under the authority of the 
law and the contro] of the courts. Factors, commission merchants, commer- 
cial agents, and assignées are entitled to commissions from the usage of trade. 
But the private agent or assignée of an individual is not entitled to any such 
claim unless he makes it a part of his contract. " Muckenfuss v. Heath, 1 Hill, 
Eq. 183. 

The doctrine hère stated, taken broadly, does not commend itself. It 
certainly cannot apply to every private agent, in the sensé that he can get 
no compensation, if it be not expressed in his contract, for in ScoU v. Balâr 
toicke, 2 Const. (S. C.) 410, an overseer recovered oaan entire contra,ct the 
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quantum meruît. One can easily understand how a person who volunta- 
rily undertakes to settle or compromise the debts of a friand with money 
furnished to him for that purpose cannot deduct the commissions of an 
assignée without a stipulation to that effect. But it shocks the sensé of 
justice to deny compensation to a- stranger who performs services — a sé- 
ries of services— for another, in no way connected with him by the ties 
of blood, friendship, or obligation, especially when in the performance 
of his duties he has been held to the rigorous responsibility of a trustée. 
Distasteful as the doctrine may be, we must apply it, if it reaches this 
case. Martin & Co. are bankers, engaged in the most important and 
most libéral department of commerce. In the course of their business 
they negotiated for the services Of Mr. Roberts, a merchant, at the time, 
to their knowledge, acting as agent and manager of a large commercial 
house, and of course under their pay. They wanted him to do for them 
like services, so much alike that the assent of Roberts' principals was a 
«ine quO' non to his employment by Martin. In the transactions of com- 
merce time is money. In business there is no place for sentiment. No 
services are gratuitous, not expressly declared so. "In the ordinary 
course of commercial agencies a compensation is always understood to 
belong to the agent, in considération of the duties and responsibilities 
which he assumes, and the labor and services which he performs." 
Story, Ag. § 326; Bish. Cont. § 219, and cases quoted; Id. § 220, and 
cases quoted; 3 Add. Cont. § 1401. In the case of Bavenel v. Pinckneyh 
Assignée, "factors, commission merchants, commercial agents, and as- 
signées are held entitled to compiensation from the usages of trade:" that 
is to say, by immémorial usage it is distinctly understood that ail par- 
sons engaged in commerce, called upon to do services in the due course 
of business, are ex necessitate entitled to compensatioHj as growing ont of, 
and inseparably connected with, the contract of their employment. I 
am of the opinion that the défendant is entitled to compensation for his 
services, and that this was in contemplation of both parties in the créa- 
tion and progress of the agency. He cannot be deprived of this, unless 
it be shown by the testimony that he has released, waived, or surren- 
dered it for a considération. This does not appear. 

What that compensation would be, is the next and most difficult ques- 
tion. There can be no doubt that, when the correspondence between 
Martin & Co. and Roberts began, and during its progress, the latter 
counted upon great ulterior resultsapart from and outside of his présent 
service, to be derived by him from his confidential connection with a 
banking-house of repute. In his letter, 3d May, 1880, Roberts says to 
Martin & Co. : "As yet I hâve been little more than a custodian of your 
property, and you bave had no opportunity of judging me in any other 
capacity." This suit has defeated this expectation, and for this disap- 
pointment there can be no compensation. The reward of his care and 
services, however, was to come also in part from the management of the 
property fOr them, or from its sale, or from some disposition of it. Cer- 
tainly not from its bare custody; else the consent of Wylie Teacher & 
Co. was not needed, and would not hâve been asked. This precludes 
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any idea of an annual salary. When Martin & Co. terminated the agency 
of Roberts, they destroyed any hope of compensation from the manage- 
ment of the property as phosphate territory, or from its sale, or from 
some other disposition of it. This disappointment can be measured in 
money. By the former decree in this cause it appears that the agency 
was terminated without such fault on Roberts' part as to justify the ac- 
tion against him, or such as to deprive him of reasonable reward for serv- 
ices rendered. As we hâve seen, there is no room for the charge of an 
annual salary, or for anything like clerkly compensation. Roberts was 
the agent of a foreign principal, with large powers, employed because of 
his expérience and ability in managing similar interests. He was not 
employed to do clérical work, or to dévote a certain measure of his timej 
but he was to exercise his judgment. The testimony taken before the 
spécial master does not apply to the case, and does not produce the im- 
pression desired. His services must be valued as a whole, and the com- 
pensation awarded should be in the nature of indemnity, rather thanfuU 
compensation. Considering ail the circumstances of the case, he should 
be paid $2,000. It is so ordered. Let a décrétai order be prepared car- 
rying the resuit of this opinion into effect; each party to pay his own 
costs, ail other costs to be divided between them. 

Note. Since this opinion was prepared, Mr. H. A. M. Smith has kindly 
furnished the full text of the opinion in Ravenel v. PincTcney's Assignée. 
The only point decided in that case is that, under the act of assembly of 1745, 
commissions as compensations are allowed only to the classes of agents men- 
tioned speciflcally in that act, and that no private agent can reserve commis- 
sions eonominei unless they be specially contracted for. "But," adds the 
judge, deciding for the court, "I hâve no doubt that such an agent is entitled 
to reasonable compensation for his trouble. " It thus appears that the leading 
case in no way conflicts with the conclusion reached in this case. See MS. 
decrees, Columbia, 28th March, 182b. 



Mercantile Trust Go. of N. Y. v. Missouri, K. & T. Ry. Co. et al. 
(Circuit Court, L. Kansaa. October 8, 1888.) 

1. Eailkoad Compakies— Bonds and Mortgages— Fobbclosdbb. 

A mortgage of railroad property to a trustée to secure certain bonds and in- 
terest coupons, providing that in case of demand and default of payment of 
interest for six months the trustée may enter upon the property, containing 
a similar provision as to advertisement and sale, and also an article stipulat- 
ing that both said remédies were cumulative of f oreclosure proceedings in the 
courts, which the trustée should institute at the direction of the bondholders 
"upon default being made as aforesaid," authorizes a bill to foreclose, al- 
though the default has not continued six months. 

2. Same — Rbcéivbes— Appointment. 

That a railroad, heavily mortgaged, has made eeveral defaults in the pay- 
ment of intéïest, aggregating over $1,000,000; that the business is decreasing, 
with probability of further decrease from compétition with new lines; that it 
is in need of r/spairs and improvements; that the bondholders are not in har- 
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' mony; that a foreclosureis aboutto be décreed; and.that no other way exists 
for applying^he rents and profits of the road tp its debt3> — are sufflcient rea- 
sons to justify the appointment of a receiver. 

In Equîty. , Bill for foreclosure and âppointitient of a receiver. 

Bill by the Mercantile Trust Company of New York, trustée for cer- 
tain bondholdèi^s secùred by a niortgage on the property of the Missouri, 
Kansas & Texas Railway Company, against said company and the Mis- 
souri Pacific Railway Company, to foreclose the mortgage, and appoint 
a receiver. 

Âlexander à; Green, Thos. H. Hubbard, John J. McCook, and WiUiam N. 
Cromwell, for complainant. 

Simon Sterne, Charles F. Beach, Jr., James 0. Broadhead, and L. B. 
Wheat, for défendants. 

Bbev^ee, J.,, (orally.) In thîs case, I hâve had no opportunîty to 
Write out the conclusions to which I hâve corne, nor, for that matter, to 
arrange my thoughts in any very orderly and systematic nianner. I 
should hâve preferred to take a little further time to put in better shape 
what I hâve to say; yet, aware of the fact that many of you gentlemen 
are from a distance, and are anxious to return home, I concluded to 
waive the matter of form and order, and state, in a crude way, my con- 
clusions. Nor are thèse conclusions reached simply from information 
developed in thèse few days. This bill was presented to me more than 
three months ago. I hâve had a copy of it in my possession since, and 
hâve taken fréquent occasions to examine the stipulations of this mort- 
gage. FUrther than that, the newspapers hâve been fuU of many of the 
features of this controversy; and the property itself, being a property 
starting in my own state, and growing up there, is, neither in itself nor 
its history, a stranger. So that many of the facts which hâve been pre- 
sented and discussed are facts which were not new. 

This bill was filed a few days after default in the payment of interest, 
June last. And the first question — a vital question — is whether this suit 
was prematurely brought; for, beingasuitto foreclose, andnotone for the 
préservation of the property, if prematurely brought, it would finally 
hâve to be dismissed, and a receiver ought not to be appointed ad intérim, 
The ground upon which the claim rests is the fact that this mortgage or 
deed of trust requires a six-months delay after the default before certain 
proceedings — and foreclosure, it is claimed, is one — are permissible. 
The second article provides for entry by the trustée, but by its terms 
such entry cannot be till six months after defaultiand demand of pay- 
ment. The third article likewise authorizes sale by advertisement, and 
that is equally limited, At the close of that article folio ws this para- 
graph: 

"This provision is cumulative to the ordinary remédies by foreclosure in 
the courts; and the trustée herein, or its successor or successors in this trust, 
upon default being made as aforesaid, may, at its discrétion, and upon the 
written request of the bondholders of a majority in value of said bonds then 
unpaid, shall," etc. 
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Now, the contention is that those words, "upon default being made as 
aforesaid," being in the last part of this article, by fair construction re- 
fer back to theçntire provision in thefirst part, in respect to default, and 
include both the happening and continuance of the default. The argu- 
ment rests merely on the force of the last two words, "as aforesaid," and 
is forcibly put by counsel. That is the real question in the case, for, if 
this last paragraph in article 3 were omitted, the décision of the suprême 
court in the case of RaUroad Co. \. Fosdick, 106 U. S. 47, 1 Sup. Ct. 
Eep. 10, would leave no question. In that case, as appears from the 
statement, there were in the mortgage stipulations providing for entry 
and sale by advertisement six months after default. The validity of 
those provisions was recognized by the suprême court; but it held that, 
notwithstanding this, if by other stipulations in the mortgage it was a 
security for the payment of interest as it semi-annually accrued, as well 
as of the principal, the trustée, or, on his failure to act, any bondholder, 
might, on the non-payment of interest, bring suit and foreclose. Turn- 
ing to thi^ mortgage, I find the same provision. It is given as security 
for the payment of the interest as well as of the principal. By article 2 
possession is secured to the railroad company, — the mortgagor,— until 
default be made in the payment of principal or interest. Unquestiona- 
bly the right of action at law on the coupon exists. Unquestionably, if 
articles 3 and 4 were omitted, the mère fact that this property was by 
the mortgage pledged as security for the payment of coupons would per- 
mit the coupon-holder to corne into a court of equity and enforce that 
pledge. 

It is insisted that thèse articles, net excluding the jurisdiction of courts 
of law, not debarring a party from his right of action upon the coupons, 
deprive him of a présent right of action upon the mortgage by a suit in 
equity to enforce that pledge. Language requiring such construction 
should be clear. If the parties — and it is to be assumed that they who 
drafted this mortgage or deed of trust were compétent for that business — 
contemplated not merely that no entry should be made, no sale under 
the power until the lapse of six months after default, but also that the 
coupon-holder, having his right of action at law on the coupons, should 
not hâve a right of action in equity, such purpose, it seems to me, would 
naturally hâve been expressed in clear and unmistakable language, and 
not in that of doubtful interprétation. In every other place that I bave 
been able to find in this mortgage, where a right rests upon the continu- 
ance of the default, and that appears in articles prior and subséquent to 
this paragraph, the language is express: "In case default shall be made 
in payment of interest, and shall continue for six months." Now, if it 
was intended to limit the jurisdiction of a court of equity until after the 
lapse of six months from the time of the happening of the default, it 
seems to me that the draughtsman would hâve placed the stipulation 
therefor in a separate article, and would hâve made its meaning so piain 
that there would be no question. We ail know in the préparation of in- 
struments how çommon the expressions " said " or " as aforesaid " are used 
■without any dear or definite intent. They are words which we use, not 
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thoughtlessly, but carelessly; and although they are used hère, y et asit 
is also fbund that the continuance of the default is not mentioned, it 
seems to me it is giving to those words an enlarged and unnecessary force 
to hold that they broaden the expression "making default" into "mak- 
ing and continuing default," as expressed in the first part of the ar- 
ticle. Nor is this a mère resting upon the language of the paragraph. 
It opens with the distinct announcement that thèse spécial provisions in 
respect to entry and sale under a power are cumulative to the ordinary 
remédies by foreclosure; contemplating, in its opening words, a proceed- 
ing in a court of equity in any case of default. Nor is it strange that 
there should be spécial limitations upon the two matters provided in 
articles 2 and 3, and none about proceedings in a court of equity. An 
entry is a speedy remedy; it rUns to the corpus of the property; it takes 
instant hold of it, and takes it away from the mortgagor. The parties 
may well hâve contemplated that, if there was a temporary default, 
there should be no such speedy interférence and summary seizure by 
the mortgagee. So a sale by advertisement — in this case an advertise- 
ment of eight weeks — is speedy and summary; and if, upon the happen- 
ing of a temporary default, the trustée at the instance of a single coupon- 
holder should thus advertise and sell the property, it is obvious that 
greatwrong might be done; and six months' delay is a very natural pro- 
vision. But proceedings in a court of equity are not thus hasty. They 
are not within the control of any coupon-holder or any trustée. They 
stand advanced or delayed , as in the judgment of the chancellor the best 
interests of the property require. If it appears in any case that a cou- 
pon-holder, from improper motives, or from a simple greed for bis 
money, is willing to wreck a large propjerty, and cornes into a court of, 
equity upon the happening of a temporary default, it goes without say- 
ing that the chancellor holds his hands until it becomes apparent that 
the property as a whole cannot be saved to its owners. Inasmuch as 
thèse proceedings stand upon the discrétion of a court of equity, it is not 
strange that the parties were willing to leave to the bondholders and 
coupon-holders an open door into such a court. They left an open door 
into a court at law, and there is at least equal chance, if not greater, that 
the freer motions of a court of equity will afibrd as full protection to the 
mortgagor. Thèse considérations, perhaps not very clearly expressed, 
a;re the reasons which bave led me to hold that this case is within the 
rule laid down in 106 U. S. 47, 1 Sup. Ct. Rep. 10, supra, and that this 
Bï(it is not prematurely brought. 

That only passes from one trouble to another. The right to foreclose 
does not carry with it the right to a receiver. There are many considér- 
ations that bear upon that question. Every case, of course, stands on 
its own merits. It is difBcult to formulate any rule which, briefly stated, 
will control in ail cases. It should appear that there is some danger to 
the property; that its protection, its préservation, the interests of the 
various holders, require possession by the court before a receiver should 
be appointed. It does not go as a matter of course; and yet it is not a 
matter that a court can refuse siiiiply because it is an annoyance. If, 
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looking at the situation of the litigating parties, and of the property, with 
the prospects of the future, it should appear to a court that they would 
be benefited, that their interests would be subserved by the appointinent 
of a receiver, why, no court — although a inatter resting, as it is said, in 
its discrétion — -could refuse to make the appointaient. 

I shall not go over ail the matters that hâve been discussed. I want 
to suggest some things that hâve impressed me. Of course, so far as 
the adequacy of this security, so far as the solvency of the corporation, is 
concerned, so far as the question whether this is a temporary embarrass- 
ment or permanent, thèse faets stand out confessed, indisputable atleast. 
It bas ceased to pay interest on its niortgages; one, two, three, and four 
hâve defaulted. The amount of that interest runs considerably over a 
million; and the payment of interest on the large mortgage cornes due 
in two months. The business of this year from the Ist of June to the 
Ist of September, as shown by the statistics, is decreasing; from the Ist 
of September to the 14th there was a slight increase. The road is not 
along the main highway of travel eastward and westward. It is one 
running north and south, along which business to-day is, as we ail in the 
west know, comparât! vely in its inception. It crosses for two or three 
hundred miles a territory which is occupied by Indians, and furnishes 
little business. It has been for years the only road that traversed that 
territory. Within the last year or two, two more roads hâve crossed, 
and a third is seeking to cross. Compétition between thèse roads tra- 
versing that territory, and bringing Texas and its commerce into relations 
with Kansas, Missouri, and the north, as a matter of necessity, it seems 
to me, must tend against the increase of earnings. 

The report of the committee — a committee appointed by the Com- 
pany — tends to show that the payment of interest which has been made 
prior to this year, has been largely at the expense of the proper repairs 
and improvement of the road. I do not m«an to say that ail this is ab- 
solu tely conclusive on the question, but thèse are matters which hâve 
forced themselves upon my mind. While it is true that — the road pay- 
ing no interest since thelst of June — the revenues havediminished byfour 
or five hundred thousand, the amount which is due as claimed to the 
Missouri Pacific for advancements, yet the earnings must increase largely 
before thèse back interests can be met, to say nothing of future interests 
speedily maturing. That a road thus situated, some 1,600 miles in 
length, is burdened with a mortgage of $28,000 a mile, carries with it, 
to my mind, very strong évidence that there is no reasonable probability 
of its ever being kept in proper condition when paying the interest on 
such a debt. The only way in which any mortgagee can get possession 
of the rents and profits is through a receiver. Tfie law of Kansas forbids 
any other remedy upon a mortgage than a foreclosure in the court. No 
possession could be had under article 2. No sale could be made undei 
the power attempted to be given in article 3. The sole remedy is by 
foreclosure. Unless a receiver is appointed, the rents and profits pass 
into the possession of the mortgagor, to be expended by it according to 
its best judgment. That is afErmed by the three cases of Bailroad (h 
v.36F.no.4— 15 
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v.Cmvdrey, 11 Wall. 463; GUman v, Telegraph Co., 91 U. S. 603; and 
Dowv.RaUway Co., 124 U. S. 652, 8 Sup. Ct. Rep. 673. Not merely 
that; suppose this foreclosure proceeding should paas to a decree, and 
the défendant appeal, its bond on appeal would be no protection to the 
mortgagee in respect to the rents and profits. That is settled in the case 
of Kountze v. Hoid Co. , 107 U. S. 378, 2 Sup. Ct. Rep. 911 . So that this 
litigation might proceed and continue for a long time in this and in the su- 
prême court, without ever giving the mortgagee a hold upon the profits, 
unless a receiver is appointed. This mortgage is a second mortgage 
on a large part of the road. As such mortgagee it has, more than any 
other party, an interest in reaching after and securing those rents and 
profits. The first mortgagee, having a limited amount upon the part of 
the road upon which its mortgage resta, may feel safe; for his principal 
and interest mustbe paid before the second mortgagee can come in. So 
that the complainant has a spécial interest in reaching for, and as soon 
as possible obtaining possession of, the surplus earnings. More than 
that, it is perfectly obvious that the real owners of this property are not 
in harmony. The stock controls the road, but with $45,000,000 of 
bonded indebtedness — $28,000 a mile — on the road, the real owners are 
the bondholders, and that they are not agreed in respect to what shall be 
done with this property is, I think, confessed. For years the property 
was in the management of a certain interest. That interest was removed 
last spring from the control. It was not removed so long as the road. 
was apparently prosperous, and paying its coupons. When adversity 
threatened it, as was natural, those who held interests in the road were 
not satisfied with the management, and sought control. If thèse gen- 
tlemen nbw in control could make it a promptly paying road within 
a reasonable time, why, it might be expected, according to the laws of 
human nature, that they would remain in control; but we ail know how, 
when one fails and continues to fail, ail who are interested are prone to 
lay the responsibility upon him, and to seek a change. And there is 
no certainty that another year différent interests might not combine, and 
so the road be subject to différent control. At any rate, it is very évi- 
dent that there is no harmony — no unity of purpose-^between those who • 
are the real owners. Now, if it were a partnership, and it was apparent 
to a court that the partners had got into a quarrel, the very fact of their 
quarrel would be a strong reason why it should tàke possession of the 
property. Of course that considération has not so much force in respect 
to a corporation, but it strengthens other considérations. Those are the 
principal reasons that hâve operated on my mind, — the default in inter- 
est, the fact that the rents and profits can only be appropriated in this 
wayj the deoreasing revenues, the récent construction of parallel roads, 
the fact that it passes through such a portion of territory so unprofi table, 
the condition of the road as developed by this report of the committee, 
and the conflict between varions parties having real and substantial in- ■ 
terests. ^^Much as I should be glad to be free from the annoyance of a 
receivership, — and I know something about it, — it seemsto me I should 
be delinquent if I refused this application. There are some minor mat- 
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ters that I might refer to, yet, perhaps, they would not strengthen any- 
thing I hâve said. 

There is one matter, however, ï must notice, — the suggestion of the 
Missouri Pacific that it could defeat this application, and that it was 
hère in the attitude of a party to consent upon the condition that the bal- 
ance due it was properly protected, and that no order should be made 
in référence to the possession by the receiver of the International & Great 
Northern Railroad or its stock. If I understood the situation to be that 
this application depended on the consent of the lessee, the Missouri Pa- 
cific, and its consent was tendered upon any such condition as that, there 
would be no receiver appointed. The rights ofthe lessee, as I look upon 
thèse two instruments, are subordinate to the rights of the mortgagee, 
and it is the mortgagee whose application is sustained, and ail parties 
having claims of any kind must dépend upon the inhérent equity of 
their claims. So far as the stock in the International & Great Northern 
is concerned, as well as some other assets, they are, as stated, now under 
pledge, and in the possession of this complainant; perhaps, also, attached 
by certain garnishment proceedings. I think the interests of the mort>- 
gagor require that fhere should go an order upon the complainant not to 
part with that possession, except in obédience, of course, to the process 
of the courts in New York, until the ultimate rights of the parties are de- 
termined. As to the possession of the International & Great Northern, 
I doubt whether it is within the province of this court to détermine that 
question. It la a separate road, whose stock, I believe, in part bas be- 
come the property of the Missouri, Kansas & Texas corporation; but it 
is wholly situated in another circuit, and certainly at présent I am not 
prepared to say that this court would bave a right to détermine whether 
a receiver of the Missouri, Kansas & Texas should take possession of that 
separate road. It may be that is a question which will hâve to be de- 
termined by the judge of that circuit. At any rate, I should not at prés- 
ent, without further considération, perhaps consultation with Judge Far- 
dée, feel like making any order in respect to it. It is. a matter in which 
I shall be glad to hear counsel hereafter upon, and perhaps try and ar- 
range with Judge Pardee jointly to hear them as soon as practical. That, 
I think, is about ail I hâve to say in référence to this matter, except as 
to the receiver. If parties agrée upon a receiver, of course I shall ap- 
point whoever you agrée upon. If not, I will hear any suggestions from 
any of the parties in interest, and reasons for or against any person to be 
named by one side or the otber. 
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Babky V. Missouri, K. & T. Ry. Co. et al, 

(Circuit Court, S. B. New York. September 28, 1888.) 

Railhoad Companibs— Bonds ani» Moetgagbs — Misapplication op Earn- 
iNGS — Injunctiok. 

Where a railroad company has niisapplied its earnings as against an income 
mortgage, and a decree allowa the income bondholders to move for an injunc- 
tion against further misapplication, and the company relies on- a bare déniai 
of a charge of misapplication, giving no figures from which the condition of 
its business or the manner of disposing of its earnings can be determined, and 
giving no explanation of the shrinkage of its semi-annual net earnings from 
$1,449,463 to zéro, an injunction will be allowed, though for a cause other 
than the particular one f ormerly had in view, and though the charge is in part 
on information and belief. 

In Equity. Application for injunction. 
Davenport, Smith & Perkins, for complainant. 
DiMon & Swayne, for défendant. 

Lacombe, J. The injunction asked for by complainant is phrased in 
the précise terms of the eighth clause of the decree of April 26, 1886. 
That clause reads as folio ws: 

"Eighth. And it is further ordered, adjudged, and decreed, that the com- 
plainant be at liberty to make application to the court, that the Missouri, 
Kansas & Texas Railway Company, its offlcers and agents, attorneys and 
servants, be enjoined and restrained from applying any of its earnings de- 
rived, or to be derived, from the railway and property descrlbed in the said 
mortgage, dated April 1, 1876, to any purpose other than to the payraent of 
the operating expenses of the said railway, as described in the said mortgage, 
and to the payment of the expenses for keeping in repair its said railway and 
property, and to the payment of the interest on the several incumbrances 
which are prior to the said mortgage of April 1, 1876, and which are therein 
mentioned and described." 

It is true that the particular misappropriation of earnings to which the 
court's attention at that time was directed is not the same as that now 
charged. There is nothing in that circumstance, however, which should 
debar the complainant from making, as they do, ài ipsissimis verhis, the 
very motion which the decree contemplated. The allégations in com'- 
plainant's afl&davit as to misapplication of earnings are denied in the 
afiBdavit submitted by the défendant. That circumstance would, per- 
haps, ordinarily be sufficient ground for refusing the injunction, or for 
sending it to a master to find the facts; but in the case at bar other cir- 
cumstances are entitled to considération. 

1. Although complainant's charge of misapplication is made in part 
on information and belief, it could not well be otherwise; complainant 
not being an ofEeer of the company, nor personally familiar with its 
transactions, nor having free access to its books. 

2. The défendant heretofore did misapply its earnings, and in a manner 
80 plainly in violation of the trust created by the mortgage under which 
the income bondholders hold that this court characterized the theory un- 
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der whîch the officers of the road acted as "preposterous." Barry v. 
RaUway Co., 27 Fed. Rep. 1. 

3. The last semi-annual period as to whicb there is definite infonnar 
tion before this court touching the amount of earnings is that ending Oc- 
tober 1, 1886. The master has reported that the net surplus earnings 
of that period, even after paying $619,175, the interest on the earlier 
mortgages, on which défendant is now defaulting, was $830,288.38. 

4. The secretary of the company, who makes the déniai relied on, con- 
fines himself to a mère bald contradiction of the charge in complainant's 
afBdavit. With the books at his command and abundant information 
in his possession, he does not give the figures even of a single month 
from which the condition of the company's business, and the manner in 
which its earnings are disposed of, could be determined, and does not 
Buggest a single fact to account for the shrinkage of net earnings from 
$1,449,463.88 to zéro. 

6. The injunction, if granted in the terms prayed for, would only re- 
quire the road and its officers to refrain from doing what this court has 
after full argument decided that they hâve no right to do. 

Thèse considérations seem controUing. Injunction as prayed for is 
granted. 



FbELINGHDYSEN V. NuGENT d al, 
(Circuit Court, D. New Jersey. September 25, 1888.) 

1 . TRtrsTS— CoNSTRtrcTivE— Ex Malepicio. 

A bank cashier, who-was also financial agent of tbe défendant, proved a de- 
faulter for more than $2,000,000, covering his opérations by charging on the 
bank-books drafts of défendant on a third party as sent by another bank for 
collection, and taking up the drafts byhis own check as cashier. He testifleS 
that he loaned the naoney to défendant for use in the latter's business; that 
défendant knew he was taking the money •wrongfuUy ; furnished blank drafts 
for the purpose; and kept urging him not to confess it, and assuring him 
that he would soon square the account. Defendant's testimony squarely dé- 
nies this; also that any such sum was used in his business; which is corrobo- 
rated by other proof. He testifles that he thought he was heavily in debt to 
the bank in the regular course of business; that he trusted the cashier as his 
agent, but could not get from him a statement of his account with the bank. 
The évidence shows that the défalcation occurred fn 1878, at the time of the 
stock panics, and that the cashier and his brother used large sums of money, 
and speculated, and lost heavily. Defendant's présent assets were mostly 
obtained on crédit from other bona fide creditors. Held, that the évidence 
was not sufiBcient to establish a trust ex maleficio of defendant's assets in favor 
of the bank as against defendant's other bona fide creditors. 

S. Same — Equitt — JuBiSDiCTiON — RETAiNiNa Bill. 

The bill seeking to establish the trust was followed by a suppjemental bill, 
praying that, if the original prayer could not be granted, defendant's assets 
might be divided among ail the creditors, including the bank. Issue was made 
on this bill, and the validity of an assignmentmade by défendant forthébene- 
flt of ail his creditors at the instigation of the complainant bank was con- 
tested by other creditors, who were made parties to the bill, thue involving 
in the case much litigation, which must fall with the bill. Held that, thongh 
the«yidenje failed to establish the trust, the bill should be retained for thé 
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, gênerai- ben eût of ail creditors who had flled tlieir claîms ; that they should 
-be allowed to conteat complalnant's claim, and a pro rata distribution of the 
aasets sbould be decreed under the gênerai assignment. 

8.- ASSiGNMÎEiiT FOB BeNEPIT OP ChBDITORS — VaLIDITY— ESTOPPKL. 

Creditors who hâve voluntarily presented their claims before an assignée, 
without questioning the validity of the assignment. are thereaf ter estopped 
from disputing its validity, although the assignment was made at the instance 
or iîi behalf of one of the creditors. 

In Equity. Bill to establish a trust. On final hearing. 
■ This waa a bill for an injunction, and to establish a trust ex maïeficîo, 
brought by Frederick Frelinghuysen, as receiver of the Mechanics' Na- 
tional Bank of Nèwark, against Christopher Nugent and James Nugent, 
partners ùiider the firm name of C. Nugent & Co., George B. Jenkinson, 
receiver and assignée, Eugène Kelly and others. 

A. Q. Keaàbey and J. Emery, for complainant. 

/. îF.,iraj/ior, for respondent Jenkinson. 

T. N. 'McÇdrteff, for respondents Kelly and othera. 

Bkadley, Justice. On Monday, the 31st day of Octoher,1881, the 
Mechanics' tîational Bank of Newark, an old and reputedly strong and 
wealthy institution, closed its doora, and announced itself bankrupt. 
Perhaps no single event had ever occurred in that cïij which so com- 
pletely shocked and astounded its inhabitants. By bis own confession, 
made to the directors on the day previous, the catastrophe was caused by 
the delinquency of Oscar L. Baldwin, the cashier. His story was that 
he had used the bank'a money to carry along a firm of morocco manu- 
facturera by the name of C. Nugent & Co., consisting of Christopher Nu- 
gent and his brother,' James Nugent; and that the means by which he 
had kept the transactions concealed were a séries of fictitious charges 
against the Mechanics' National Bank of New York, the correspondent 
of the Newark bank in the latter city, by which, according to the books 
of the Newark bank, the New York institution was in debt to it in the 
gross sum of over $1,900,000, while in truth and in fact the Newark 
bank owed the New York bank over $270,000, which was shown by the 
books of the latter; the discrepancy being nearly or quite $2,200,000. 
This was the proximate amount of deficiency found to exist in the funds 
of the bank. The whole capital (which was $600,000) and the surplus 
were entirely swamped, the assets were insufBcient to pay the deposits 
and other debts of the bank, and the deficiency had to be made up by 
the directors and stockholders. The institution was completely wiped 
out of existence. The cashier, who had held his office for 18 years, and 
occupied an eminent position in the cityof Newark as a financier, either 
for the purpose of diverting to some extent the odium and exécrations 
which he knew would fall upon his head, or because his story was the 
true one, endeavored to lay the inciting cause of the défalcation at the 
door of G. Nugent & Co., and especially of Christopher Nugent, the sen- 
ior partner of the firm. His statement is substantially this: That about 
1872, Nugent & Co. , who had been large dealers with the bank, became 
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embarrassed, and wanted him (Baldwin) to get them more money to use 
in their business than the directors of the bank would give them by reg- 
ular discount; their line of discount being then about $75,000. Being 
overpersuaded by Christopher Nugent, and relying on bis promise to se- 
cure the bank by a conveyance of their property in case of disaster, he 
lent the firm, on their own paper alone, on behalf of the bank, consid- 
érable sums, amounting in 1872 to about $142,000, without reporting 
the loans to the directors, — a step which it was necessary to conceal, and 
■which gave Nugent a power over him. The latter, availing himself of 
this advantage, and magnifying the profits he expected to realize from 
the business, and repeating bis promises to secure the bank in case of 
disaster, induced Baldwin to continue and increase his advances, until 
in 1874 they amounted to more than $400,000. That he then told Nu- 
gent the thing could go on no longer; that he should tell the directors, 
and end his own life. Nugent implored him not to do anything of the 
kind; represented that his business was growing better, and that soon he 
would control the matter, and be able to pay ail his debts. Baldwin 
yielded, and renewed his endeavors to carry the firm along, involving 
further advances and extension of the business; and so year by year the 
debt increased until it reached over $2,000,000, under the weight of 
which the bank failed. During ail this time Baldwin says that he met 
Nugent almost daily; explained to him the situation, so that he knewhe 
was lending him the funds of the bank, and that the dread of exposure 
was forcing bim to do it. Nugent, he says, would furnish him at the 
beginning of a month with a list of payments to be made, saying it was 
ail, when frequently it did not cover half, and other checks would appear 
which would increase his overdrafts largely, requiring further loans. 
During the entire period of thèse irregular advances, Nugent & Co. were 
in the habit every day of sending to Baldwin their receipts, cash, checks, 
and notes, sometimes forty or fifty thousand dollars worth of paper, 
which Baldwin would deposit to their crédit, or get discounted for their 
benefit; in fact, Baldwin says he practically acted as their agent in the 
management of their financial afiairs; taking ail their receipts, and pay- 
ing their obligations. He says that Nugent (he generally speaks of 
Christopher Nugent, who represented the firm) would leave with him 
his drafts on Martin & Runyon, (New York brokers,) signed in blank 10 
or 20 at a time, and he (Baldwin) would fiU them up for whatever 
amounts were necessary from time to time to make their account good; 
and then he (Baldwin) would meet them with the funds of the bank, 
sometimes by check as cashier, and sometimes by cash. This diversion 
of the funds of the bank was concealed by charging them to the Mechan- 
ics' Bank of New York; and drafts on Martin & Runyon were sent to 
that bank for collection, and charged to it. So it happened that the ad- 
vances thus made to Nugent & Co. became falsely charged to the New 
York bank, and the entire déficit in the Newark bank's assets was due 
to such advances; ail which, according to this account, went into the 
concem of C. Nugent & Co., and produced the corptis of its assets, or at 
least the major part thereof. 
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Acting upon the faith of Baldwin's statements Frederick Frelinghuy- 
sen, the receiver of the bank appointed by the comptroUer of the cur- 
repcy, filed the original bill in this case on the 5th of November, 1881, 
charging, in substance, that, by the complicity of Nugent & Co. in the 
embezzlement of the cashier, they became trustées «k maUficio of the 
bank's moneys, and held their entire property and assets subject to and 
charged with a trust for the use of the bank to the extent of said moneys 
in préférence to the claims of any other creditors. The bill prayed an 
injunction against the disposai of the property, and application was 
also made for the appointment of a receiver to take charge of it for the 
benefit of ail parties interested therein under the order and direction 
of the court, and an injunction was granted, and George B. Jenkinson 
was appointed receiver, and as such took possession of the whole prop- 
erty and assets, both of the firm of G. Nugent & Co. and of the individ- 
ual partners, as completely as if the parties had been declared bankrupt, 
and he had been appointed the assignée, This was certainly, in the lan- 
guage of the médical profession, very heroic treatraent} and, if Baldwin's 
représentations were true, (and he verified them by oath,) the course 
pursued was probably justified by the circumstances. A whole commu- 
nity had been shocked and thrown inlo tinancial disturbance, if not act- 
ual panic, by the enormity of the delinquencies disclosed; and there was 
naturally a demand for severe measures, and a rigid exécution of the law. 
Baldwin, of course, was subjected to criminal prosecution, and criminal 
proceedhigs were also commenced against Christopher Nugent . But there 
were other interests involved besides those of the bank. Nugent & Co. 
were indebted to a large amount — somewhere about $375,000 — for ma- 
terials and other things used in and about their business, and a large num- 
ber of their creditors immediately commenced suit against them, or 
threatened to do so. The Nugents denied the allégations of Baldwin as 
to any complicity with him in embezzling or improperly using the funds 
of the bank, and denied that they had any knowledge or notice that he 
made loans to them on account of the bank without due authority . Their 
counsel prepared an answer to the bill of com plaint in this case, and the 
Nugents swore to it on the 21st day of November, 1881 , in which ail the 
charges made by Baldwin and by the bill of any such complicity or knowl- 
edge were squarely and fuUy met and denied. They also denied that they 
had obtained through Baldwin's means any such amount of money or 
loans as he pretended they had, They admitted that Baldwin had acted 
as their financial agent for several years past, ever since they were tirst 
embarrassed in 1872 or 1873; that they turned over to him daily ail 
their receipts, and he paid their obligations as they became due. They 
state that this mode of transacting their business was doneat his request; 
and they admit that they gave him drafts signed in blank to use for them 
in case of necessity during the absence of Christopher Nugent, who was 
the principal business manager of the firm, but they never knew that he 
made any such irregular use of them as he prétends in his statement. 
They state that their bank-account was always kept good, or, if tempo- 
rarily déficient, they always made immédiate arrangements for making 
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it good; but that for the last few years they had been unable to know ex- 
actly what the account was, except as Baldwin informed them, inasmuch 
as they could get from him no pass-book or statement; that they had not 
had a pass-book since early in 1879; that once a week they sent Bald- 
win a list of the assets turned in to him during the week past, and once 
a month furnished him with a list of their obligations coming due for 
the month; but they were much embarrassed for want of an accurate 
statement and account from him as to the condition of their accounts in 
his hauds, and often applied to him for such a statement, which he woùld 
promise to give them, but never did. It was stated in the bill of com- 
plaint, founded on suggestions of Baldwin, as a reason for the absorption 
of such a large amount of money as it was charged that the Nugents had 
received through him, that they had speculated largely in goat skins, in 
order to bave control of the market, and had lost large amounts by such 
transactions; also that they had gone to great expense in enlarging their 
factory and machinery, and had spent hundreds of thousands of dollars 
in extravagant outlays which were of no practical advantage. They ,de- 
nied thèse charges in Mo; stated that they had never bought skins except 
for the purposes of their manufacture, and had always bought at reason- 
able priées; and, astù their plant of buildings and machinery, they stated 
that thèse had not been increased since 1873 beyond the wants of ;their 
business, and not to exceed some $20,000 or $30,000 in amount.; ; It 
may be added hère that thèse statements about their business and their 
purchases of skins, and about their buildings and machinery, were aU 
corroborated by the testimony subsequently taken in the case. As be- 
fore said, this answer of the Nugents was sworn to on the 21st of No- 
vember, 1881 ; but on the 22d of the same month, before it was filed, an 
interview was had between them and their counsel and the counsel of the 
complainant, who was also district attorney of the United States, repre- 
senting the government, perhaps, in a way, in the civil as well as in the 
criminal proceedings, and it was agreed that Nugent & Co. should witb- 
draw opposition to the application for an injunction and the appointment 
of a receiver, they having the naming of the receiver; and that the crin)- 
inal proceedings against Christopher Nugent, which had been carried to 
the extent of his being held to bail in $25,000, and of certain testimony 
being taken, should be stopped. This, from the évidence taken together, 
I understand to hâve been the main arrangement. It was stipulated 
then or subsequently that the Nugents might be employed by the receiver 
to conduct and carry on the business of manufacture for the purpose of 
working up the unfinished stock, and that they should continue for the 
présent to occupy and use their dwelling-houses and furniture. In pur- 
suance of the agreeraent thus entered into, an order for an injunction and 
the appointment of a receiver was made by the court on the 26th of No- 
vember, 1881, which order commenced as foUows: 

"An order having been granted on the filing of the billof complaintin this 
cause, requiring the défendants to show cause why an injunction should not 
issue in pursuance of the prayer of said bill, and why a receiver sliould not 
be appointed, and the court having on the day tixed for the argument of the 
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said rule postponed the hearing Of the same until the Ist day of Deceraber 
next, and the court being now advised by the written consent of the solicitors 
of the défendants that it has been agreed between the counsel of the respective 
parties that an injunction may issue in pursuance of the prayer of the bill, and 
that George B. Jenkinson may be appointed recei ver upon giving proper bonds, 
without further argument upon said rule to show cause, it is therefore, on this 
26th day of November, 1881, hereby ordered and decreed that a writ of in- 
junction do issue out of this court, etc., and that the said George B. Jenkin- 
son be and he is hereby appointed the receiver of ail the real estate and personal 
property, assets and choses in action of every description, whether held or 
owned by them as partners, or by either of them individually, with f ull po wer, 
as soon as his bond shall be approved and Bled as hereiiiafter directed, to take 
immédiate possession and control of said real estate and personal property and 
assets, and to hold and dispose of the same for the heneflt of ail parties inter- 
ested therein, under the order and direction of the court." 

The order went on to give directions to the receiver as to the manage- 
ment of the property; among other things, authorizing him, if he should 
think it désirable, to retain and employ the Nugents in the practical 
working of said business and manufacture, and to allow them to use and 
occupy their dwelling-houses and furniture, until the fufther order of 
the court. . Jenkinson, it seems, was a friend of the Nugents, and was 
one of Christôpher's bondsmen in the criminal proceedings which had 
been instituted against him. Prom this period the Nugents for some 
time seemed to be favorably disposed to the complainant and his case, 
whereas Up to this time they had expressed much interest for their other 
creditors, and a désire to aid them in getting satisfaction of their demands. 
Thère is no doubt that they were hopelessly insolvent anyway, and it 
was really a matter of little interest to them what destination their prop- 
erty took. Their real estate was ail covered by mortgages, which by sub- 
séquent foreclosure absorbed the whole of it, though undoubtedly at some 
sacrifice of value, as is usùal in such cases. Their entire personal prop- 
erty and assets hâve netted less than $200,000, which is still in the hands 
of the i^ceiver, awaiting the décision in this case. The litigation in this 
suit subsequently became more Complicàted. The creditors of Nugent 
& Co. were pushing their suits against the firm with ail speed, and it 
was évident that if they should get judgments they would hâve power 
to bring the claims of the complainant and thè validity of his proceed- 
ings diréctly iu question. Whether to obviate such an exigency, or to 
provide a way for the représentative of the bank to corne in against the 
prôceèds of the property on an eqUal footing with the other creditors in 
case thé bill should not besustained, the Nugents, on the 14th of Decem- 
ber, 1881jmade an assignmentof ail their property, partnership and in- 
dividtal, to Jenkinson, the receiver already appointed by the court. It 
isreasônably apparent that this move was made at the instance of the 
complainant, or in his behalf. An order prepared by his counsel was 
made the day before the assignment in the foUpwing terms, to-wit: 

f Application being made on behalf of the défendants to this case, repre- 
senting that they désire to make a gênerai assignment to the receiver appointed 
in this cause for the equal beneflt of their creditors, under the state lawç, to 
the end that any of the property of the défendants placed in the hands of the 
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receiver under the order of the court made in this cause on the 26th day of 
November, 1881, with consent of défendants, which œay net be decreed to be- 
long to the complainants, or held in trust for him as receiver, as claimed in 
his bill, may be equally distributed among ail their creditors, and praying that 
they may be permitted to make sueh assignaient without being held to vio- 
latethe injunction granted in this case; and such proceedingappearing tothe 
court to be just and équitable, it is ordered and decreed that such assignment 
by the défendants will not be decreed a breach of such injunction." 

The assignment was made accordingly, professedly for the equal bene- 
fit of aJl creditors. The counsel for the complainant, in an afiidavit made 
by him on thë 25th of March, 1882, states that this assignment was 
made in order to secure absolute equality among ail creditors in any prop- 
erty which the court might déclare to be free from the paramount équit- 
able lien of the receiver of the bank, and that Jenkinson was selected as 
assignée in order to save the complication that might possibly arise from 
the appointment of another party. He further states, in the same afii- 
davit, that the whole object of the transaction was to submit to the court, 
in the fuUest way possible, the question whether the receiver of the bank, 
under the circumstances of the case, had an équitable lien upon the prtfp- 
erty, and to secure the equal distribution of the property among ail the 
creditors in case such équitable lien should be denied; an object which, 
as the counsel continued to say, "from its intrineic fairness, he, as well as 
the counsel of the firm, supposed would meet with the approval of ail per- 
sons interested in the property." There can be no doubt, from this state- 
ment and other évidence in the case, that the assignment was by the pro- 
curement and at the instance of the complainant, or in his behalf, what- 
ever, if anything, may be the effect of this fact, in the considération of 
particular aspects of the case. On the lOth of January, 1882, the de- 
fendants Christopher and James Nugent filed an answer to the bill of 
complaint, not signed by them nor sworn to, and quite différent from 
the answer previously sworn to, but still denying ail complicity with, or 
knowledge of, any irregular transactions of Baldwin, the cashier. This 
answer can hâve very little efî'ect in the case, as it was evidently intended 
to carry out the arrangement made on the 22d of November. On the 
same lOth of January, 1882, the défendants Eugène Kelly & Co. recov- 
œred judgment against the Nugents for the eum of 129,494, and on the 
7th of February application was made on behalf of said Kelly & Co. , and 
other creditors of Nugent & Co., to hâve Jenkinson, the assignée, and 
said creditors made parties to the suit, in order that they might assert 
their rights and claims as creditors to participate in the distribution of 
the assets of Nugent & Co. This application was not granted, but at the 
suggestion of the court the bill of complaint was amended by making 
Jenkinson, as assignée, a défendant to the suit, and the counsel repre- 
senting the said creditors was allowed to prépare and file an answer in the 
name of Jenkinson, setting up substantially the same défense to the bili 
which had been set up by the Nugents in their first answer, which was 
sworn to. Thecounsel for the creditors then, on the 6th of March, 1882, 
called Christopher Nugent before a commissioner to be examinëdj but 
his counsel appeared with him, and objected to any answers being givéri 
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by faim relating to bis business connection with Baldwin, lest it should 
tend to criminate faim, Nugent complied with the suggestions of bis 
counsel, and the examination aôcomplisbed nothing. Ou the next day 
the assignée, Jenkinson, procured an order from the court, allowing him 
to withdraw the answer filed in bis name. The creditors Kelly & Co. 
then petitioned for leave to file an original bill on their own behalf, in 
order that they migbt litigate the claims of the complainant to the prop- 
erty of the Nugents. This application was denied, but the court made 
an order on the 30th day of March, 1882, that, for the purpose of en- 
abling it to determineall questions relating to the disposition of the funds 
in the hands of the receiver between the petitioners and ail other persons 
claiming the sanie, the complainant should make the petitioners parties 
to the cause by supplemental bill, and that the petitioners, upon filing 
answer in the cause, should bave leave to filea cross-bill. Such supple- 
mental bill was filed, making Eugène Kelly & Co., in addition to the 
Nugents and Jenkinson, the receiver, parties défendant. Kelly & Co. 
filed an answer and a cross-bill. In the former they again set up sub- 
stantially the same défense which had been originally made by the Nu- 
gents in their swprn answer; and in their cross-bill they set out ail the 
circumstances and the whole history of the case, and claimed that there 
wasnot only no trust arising ea; ma^cio in favor of the bank on theprop- 
erty of the Nugents, but that the assignment was intended to hinder and 
delay the creditors of Nugent, and was therefore fraudulent and void. 

In August, 1887, Christopher Nugent was again put under examina- 
tion; this time witbout being attended by counsel, and apparently not 
disposed to conceal or hold back any facts relating to the matters in liti- 
gation. He was under no further fear of criminal proceedings, since the 
statute of limitations had now rendered him exempt from prosecution. 
He was examined and cross-examined in great détail, and, as he had 
done in his original answer, he entirely contradicted Baldwin's statements 
as to any unlawful or irregular use of the moneys of the bank with his 
consent or knowledge. Many of the side issues which had been raised 
with regard to his business transactions — his alleged spéculation in bides, 
large expenditures in buildings and machinery , great losses in trade, etc. , — 
were brought to his attention, and refuted and explained by him in an 
entirely satisfactory manner; and in nearly ail that he testified to on 
thèse subjects he was fully corroborated by other witnesses. It is im- 
p.racticable to go over the évidence in détail. It bas been carefully read 
and examined, togetbei; with the évidence of Baldwin and that of Lewis, 
the expert accountant, who bas stated what is to be gathered from the 
books of the Mechanics' Bank of Newark, the Mechanics' Bank of New 
York and the drafts, checks, notes, and documents in their possession; 
and the conclusion to which I bave come is that the main question, — 
whether the funds of the Newark bank were unlawfuUy aiid clandestinely 
used in the business of the Nugents with their complicity or knowledge, 
— the question ou the affirmative to which the original bill of complaint 
in this case was founded, dépends at last on the relative crédit to be given 
tp Baldwin and Nugent. If Baldwin's story is true, the affirmative is 
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made out. If Nugent's is true, the affirmative is not made out, and the 
bill in its original aspect cannot stand. And on this main issue the 
books and papers of the bank, examined by the expert, furnish no satis- 
factory corroboration of Baldwin's statements. They may show a large 
indebtedness of the Nugents to the bank, — an indebtedness for which 
they are bound in conséquence of reposing so much confidence in Bald- 
win, and allowing him the use of their name and funds, — but they do not 
and cannot show that the Nugents were implicated with Baldwin, by 
knowledge, consent, or otherwise, in any unlawful use of the funds of 
the bank. Baldwin says he repeatedly told Nugent the unfaithful 
course he was pursuing. Nugent flatly dénies this. Baldwin says he 
told him so in the présence of two friends, McGregor and Reynolds. Mc- 
Gregor peremptorily dénies it, and so, in fact, does Reynolds, though he 
once signed a paper to be used by Baldwin's counsel to obtain a mitiga- 
tion of his sentence, in which he did say that something of the kind was 
said at the interview referred to; but it is so différent from the story that 
Baldwin tells that we must believe in his (Reynolds') sworn testimony, 
rather than in the paper. Baldwin says that on one occasion he sent 
Nugent to New York with a dispatch to be sent from there, as coming 
from an officer of the Mechanics' Bank of New York, to deceive the pub- 
lic bank examiner as to the balance of accounts between the two banks. 
Nugent says he never went on any such errand. He does recoUect that 
Baldwin once came to the factory, and wanted him to send a boy to New 
York with a letter to be mailed there, and he sent him; but what was in 
the letter he did not know, but understood that Baldwin wanted it to go 
as speedily as possible to Boston, which would be effected by its being 
mailed in New York, rather than in Newark. And so to the end of the 
chapter. 

The case made by the bill, then, stands on the testimony of thèse two 
men. Which of them are we to believe? Or, if their contradictory tes- 
timony leaves the question in doubt, how is the doubt to be decided? 
Surely the complainant is bound to make out his case. He should make 
it out, not only by prépondérance of proof, but by a very clear prépon- 
dérance. The claim is of the whole property and assets of the firm of 
C. Nugent & Co,, and of the individual partners. It is anomalous and 
startling. It should be supported by the strongest proof. Other parties, 
having nothing to do with the alleged transactions, suffer by it. Hère 
are bona fide creditors, whose claims amount to nearly $376,000, who 
hâve given crédit to Nugent & Co., on the faith of their being in posses- 
sion as reputed owners of a large factory, stock, and assets. If this is 
ail swept away before their eyes by the claim of équitable ownership on 
thepart of the bank, it is a case of great hardship, of which they bave 
good right to complain, unless the soundest reasons exist for such an in- 
terposition. It bas for âges been a rule of the English bankrupt law 
that possession with reputed ownership renders property liable for the 
debts of the possessor to those who hâve given him crédit on the faith 
of it. The principle of that law is just; We bave no such law in terms, 
but, wherever the case occurs, equitywill favor tbe application of the 
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principle. It adopts it fully in favor of bona fide purchasers against 
those claiming the benefit of a .secret trust. The principle referred to 
should at least be so far regarded in a case like the présent as to require 
the party claiming the benefit of the trust to make very clear and satis- 
factory proof of his right to make such claim. 

On the question of credibility as between the two witnesses, it seems to 
me that the prépondérance of circumstances is greatly in favor of Nugent. 
There was nothing in the character of the firin's business, or in their mode 
of carrying it on, or in the habits of the men, to account for such a large 
dissipation of funds as that which is charged against them, in addition 
to the legitimate debts which it is conceded they owe. They seemed 
utterly aghast at the charge. They knew that they were largely in debt 
to bona fide creditors; they knew that they were owing the bank a con- 
sidérable amount, contracted in tht usual course of business; they knew 
that their paper was held by several directors of the bank, negotiated by 
Baldwin for their lise; but that they had been drawing and using the 
bank's money in an irregular way till the amount rose to $2,000,000 was 
utterly beyond their compréhension or belief. It is difficult to believe 
that any such sum was ever used by them or on their account. Where, 
then,did the money go? Itmust havegonesomewhere. We are at no loss 
to see where it might hâve gone when we are informed, as we are by the tes- 
timony , and by the charges made by the complainant in a bill filed by him 
against Baldwin and his brother, that Baldwin's personal use of moneys 
was very large. He was intrusted (such is the allégation of the complain- 
ant) with almost the sole management and control of the financial afifairs 
of the bank, by which he was enabled at his own will so to manipulate the 
accounts and to control the disposition of its funds as to permit him to 
apply such funds to any use and purpose he might désire, and to use the< 
same for his own purposes; and his personal accounts with the bank show 
very large transactions, amounting in one year to over $2,000,000, and 
on an average, since the year 1871, to about $500,000 a year. The 
complainant adds that he had been unable to verily the statement of the 
cashier that the entire misapplication and abstraction of the funds of the 
bank had been for the benefit of the said firm of C. Nugent & Co.; but 
he had reason to believe that very large sums, funds of the bank, had 
been from time to time fraudulently embezzled and misapplied by Bald- 
win, and used for his own purposes, in the purchasô of stocks, in loans 
to individuals, and in other spéculations. It also appears that Théodore 
Baldwin, the brother of the cashier, who was first teller of the bank, 
had the handling of the cash of the bank, and became owner of a large 
amount of real estate; and that he dealt largely in stocks, and met with 
some heavy losses; and that, on one occasion, he delivered to his brokers 
in New York $40j000 in bank-bills. Yet the said Théodore had only a 
salaryof $3,500. It was shown that he was cognizant of the abstraction 
©f the bank's money by his brother, and made many false entries in the 
books of the bank to cover up those, irregular transactions. With such 
opportuiiities to obtain money and to dispose of it, there is no great dif- 
ficulty in conceiving how the funds of the bank were probably employed. 
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Nor is it difficult to understand that the manipulation and management 
of the finances of such a large manufacturing concern as that of Nugent 
& Co., somewhat straitened, and compelled to borrow money both from 
the bank and from private parties, presented to the cashier a convenient 
means of carrying on opérations whieh he might désire to conceal. It 
is significant that the offer to manage the financial affairs of the firm took 
place in 1873, a year noted for stringency in the stock speculating world. 
It is not at ail improbable that some of Baldwin's ventures may hâve 
been unfavorable at or before that time, and that the unlimited use and 
control of the name and securities of the Nugents may hâve presented 
itself to him as a convenient means of facilitating his own opérations. 
There is no direct proof of Baldwin's gambling in stocks. He himself 
dénies it, and endeavors to throw the procuring cause of his delinquencies 
on Nugent. His déniai is not entitled to much weight after his admis- 
sion of having committed so many guilty acts as he was obliged to do in 
order to verify the false periodical reports of the bank's condition, and 
to deceive the bank examiners; and it is not to be wondered at that after 
the bank's failure any brokers with whom he may hâve transacted busi- 
ness would désire to keep in the background, and not aUow his opérations 
with them to be known. Looking over the entire case, only a small part 
of which has been adverted to, I feel obliged to say that I cannot believe 
Baldwin's story that the $2,000,000 which disappeared went into the 
Nugents' concern. Much less can I believe that they were cognizant of 
or implicated in any such abstraction. Nugent's testimony, on the other 
hand, seems to me to be generally entitled to crédit. It accords better 
with the probabilities of the case than the statements made by Baldwin. 
In my judgment, therefore, the main ground of the bill is not supported 
by the proofs. 

Another difïiculty in the complainant's case is the want of identity of 
the property claimed with the proceeds of the money abstracted from the 
bank. Formerly the équitable right of folio wing misapplied money or 
other property into the hands of the parties receiving it, depended upon 
the ability of identifying it; the equity attaching oiîly to the very prop- 
erty misapplied. This right was first extended to the proceeds of the 
property, namely, to that which was procured in place of it by exchange, 
purchase, or sale. But if it became confused with other property of the 
same kind, so as not to be distinguishable, without any fault on the part 
of the possessor, the equity was lost. Finally, however, it has been held 
as the better doctrine that confusion does not destroy the equity entirely, 
but couverts it into a charge upon the entire mass, giving to the party 
injured by the unlawful diversion a priority of right over the other cred- 
itors of the possessor. This is as far as the rule has been carried . The dif- 
ficulty of sustaining the claim in the présent case is that it does not appear 
that the goods claimed, — that is to say, the stock on hand, finished and 
unfinished, — were either in whole or in part the proceeds of' any money 
unlawfully abstracted from the bank. On the cohtrary, the goods and 
stock on hand were purchased of the othor creditors of Nugent & Co. 
almost entirely, if not wholly, on crédit, and really stand in the place of, 
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and represents the debts of, the firm due and owing to said creditors. 
This is true with regard to ail the raw stock on hand, and with regard 
to ail the stock and materials from which the manufactured or partially 
manufactured goods were produced. If any moneys derived from the 
bank entered into the latter, they were those moneys which were regularly 
drawn by checks of the firm weeklj' for the payment of their hands. It 
seems impossible, therefore, to sustain any such gênerai charge or trust 
upon the goods and property of Nugent & Co. as that which has been set 
up and claimed by the complainant. 

The question then arises whether the bill may be retained for the pur- 
pose of disposing of the gênerai equities of the case as between the parties. 
There are the assignment, and the cross-bill, which seeks to set it aside, 
and to hâve the fund in court applied to the payment of the judgments 
of Eugène Kelly & Co., and the other creditors who hâve obtained judg- 
ments. If the bill is absolutely dismissed, the entire litigation respect- 
ing the assignment goes for notbing, and the parties must begin over 
again. This is a resuit not to be reached, if it is possible to avoid it. It 
seems to me that the bill may be retained. The complainant, in his 
supplemental bill filed in pùrsuance of the order of March 30, 1882, 
prayed in the alternative that, if the prayer of his original biU should 
not be granted, the property of Nugent & Co., or the proceeds thereof in 
the hands of the assignée, might be distributed equally among ail their 
creditors, including the complainant himself, as receiver of the bank. 
Issue was made on this bill, and the défendants, by their cross-bill, 
raised the question of the validity of the assignnlent. The whole case, 
therefore, is before the court. ï will state shortly the conclusions to 
which I hâve corne on thèse supplemental issues, without going at large 
into the reasons ofthem: 

Mrst. I think that the assignment, notwithstanding it may hâve been 
made at the instance of the complainant, or in bis behalf, cannot be set 
aside as fraudulent and void, and intended to delay and hinder the cred- 
itors of Nugent & Co. It is intended for the benefit of ail the creditors; 
and the ordinary creditors of the firm, or nearly ail of them, bave vol- 
Untarily presented their claims before the assignée, without any protest 
as to the validity of the assignment. This estops tbem from making ob- 
jections to its validity. 

Secmidly. I think that the judgment creditors must come in pro rata 
with the creditors at large. The statua of the parties in relation to each 
othër is that which it was when thé assignment was made. 

fhirdly. I think that the court having possession of the fund may ad- 
minister the estate under the assignment in accordance with the state 
làw. It is only necessary that the rights of the parties should be pre- 
Served substantially as Sècured to them by that la w. One of thèse rights 
is that of contesting the validity of claims presented for allowanee. The 
other creditors of Nugent & Go.,, whô bave régularly presented their claims, 
and bave filed exceptions aâ provided'by law, should hâve the opportu- 
nity of contftsting the claiiii of the bank, if théy see fit to do so. This 
right has been substantially accorded to Eugène Kelly & Co, by their be- 
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ing made parties in the cause, and defending the same. They hâve filed 
an answer and cross-bill, and taken testimony as fully as they desired. 
The resuit is before the court in the extended record of the case. It i» 
not probable that any further light could be shed upon the questions in- 
volved. But as I am informed that one of the other creditors, who duly 
presented his claim to the assignée, did file exceptions to the claim of 
the complainant within the time prescribed by law, provision should be 
made in the decree for opportunity to him to adduce évidence in sup- 
port ofsaid exceptions. As the case is on the equity side of the court, 
a jury trial is not necessary. I am not satisfied from the évidence pro- 

.duced that the complainant is entitled to a judgment against Nugent & 
Go. for the full sum which has been claimed under the assignment, which 
amounts to $2,191,902.69. This includes over $900,000 which were 
never çredited to Nugent & Ce, and from which there is no évidence, 
except the gênerai allégations of Baldwin, that they ever received a dol- 
lar of benefit. The common case was simply this: On a certain date 
a draft of Nugent & Co. on Martin & Runyon would be charged on the 
books of the Newark bank to the Mechanics' Bank of New York, as be- 
ing sent to it for collection. That draft wpuld either be replaced before 
reaching the New York bànk, or would bè taken up after it had reached 
it, by a check of Baldwin as cashier; thus usin^ or appropriating so 
much of the Newark bank's funds. Some of thèse drafts on Martin & 
Runyon were found in a tin box of Baldwin's, found in the vault of the 
bàùk. ' Now, Nugent & C!o. did not dérive the benefit of a dollar from 
this transaction. It was simply a device of Baldwin's to increase the 
apparent account of the Newark bank against the New York bank^ evi- 
dently done to cover up some embezzlement of the bank funds which 
had previously taken place. The bank lost nothi ng and gained nothihg by 
the transaction eflfected by means of the draft. It got an increased crédit 
with the New York bank, which was balanced by its funds checked out 
by Baldwin, or taken in the shape of bank-bills to meet or replace the 
draft. Nugent & Co. had nothing to do with it in any way, except as 
Baldwin used one of their blank drafts as an instrumentality in raising 
the apparent crédit of the bank against its New York correspondent. 
He might hâve used any other pièce of paper in the same way, for the 
like purpose. As to that part of the account put in by the complainant 
which went to the crédit of the Nugents, amounting to $1,014,750.17, 
it seems to me that, whether they received the benefit of the money or 
not, they a,re bound for it. The authority given by them to Baldwin 
to manage their financial affairs would, I think, be sufficient to make 

. them legally liable for this amount. 

This is the gênerai resuit to which I hâve come, after quite a careful 
examination of the case. It is unnecessary, and almost impracticable, 
to exhibit in an opinion ail the grounds and reasons which hâve led to 
it. The conclusion is that there must be a decree to dismiss the bill of 

: cpmplaint so far as it prays for the establishment of a trust ea; makficio 
against the property or assets of the firm of C. Nugent & Co., or of the 
individual partners ofsaid firm; and also to dismiss the cross-bill so far 
v.36F.no.4— 16 
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as it seebs to hâve the respective deeds of assignmént executed by Chris- 
topher and James Nugent as partners and as individuals declared fraud- 
ulent and void, and to hâve the claim of the complainant entirely disal- 
lowed. Also to déclare the said deeds of assignmént to be valid and 
opéra tive, and to establiah and allô w, under said assignments, the claim 
of the complainant as a créditer of said Christopher and James Nugent 
to the amount of $1,014,750.17, and the claims of the other creditors to 
the several amounts set up ^nd duly verified by them respectively. And 
the decree should further provide that the fund remaining in the hands of 
the receiver and assignée, George B. Jenkinson, after payment of costs 
and expenses, be distributed among said creditors pro rata according to 
the amount of their several claims as above stated. The complainant 
will be decrëed to pay the costs of both parties up to the time of filing 
the cross-bill. The counsel will prépare a decree in accordance with 
this opïaioQ. 



Jn re Thomas et al. 

[Œreuit Oowt, D. Colorado. June 6, 1888 ) 

Attobnbt Xud Client— Misconduct op Attoknbt— Disbaement. 

Upon a motion to disbar attorneys for malpractice, it was shown that they 
were notified that the déposition of a wilness for whom they had sought would 
be taken by the adverse party. Being desirous of ktiowing what he would 
testify, they sent an agent to see him, with instructions to try to incline him 
as favorably towards their client as possible. Their agent induced the wit 
ness to keep out of the way, making hiin drunk for the purpose, and got him 
to come tb the city where one of the attorneys was, ànd hâve a consultation 
with the latter at his office. There was no évidence that the attorneys di- 
rected the witness to be made drunk, or to be kept out of the way, nor that 
he should be bribed or intimidated. Meld not sufficient misconduct for dis- 
barmént. 

Motion to Disbar. 

Miller, Justice, {prally.') The case of the prosecutîon against Charles 
S. Thomas, a meinber of the bar, and James M. Downing, having been 
considered by Judge Bbevstee and Judge Hallett, and they finding 
some difiiculty in cotoing to a conclusion on the subject, the papers, 
with the testimony and printed arguments of counsel, were sent to me at 
Washington last winter, and I agreed to look into it; and the décision 
of the case bas been practically left to me. It is not a very agreeable 
matter, and the record was a very long one. I did not hâve an oppor- 
tunity to examine it until the end of the term at Washington. I pro- 
pose to dispose of it this morning. 

The charge màde against thèse parties is a very serious one. Stripped 
of its verbiage, it is that Mr. Thomas and Mr. Downing, being employed 
as attorneys in a contest in one of the courts, ùndertook — ^to use a short 
«nd expressive phrase — to "tamper" with the witness of the other side. 
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The substance of the charge is that they,havingreceivecl notice that the 
déposition of this witness, whose name is Oswalt, I believe, would be 
taken at Sait Lake City, sent an agent of theirs to find him out, and to 
get him away from Sait Lake City, so that the déposition would not be 
taken at ail; and that they further brought him to this city, and that 
Mr. Thomas had private interviews with him, and that he was then 
spirited away, and registered at the hôtel by a false name, so that even 
hère he could not be found; and in various ways partaking of that char- 
acter, that thèse attorneys undertook to thwart the ends of justice by 
contriving to get this witness out of the way, and also by offering him 
inducements to swear favorably to their client. If this charge were es- 
tablished by the évidence, I would hâve no hésitation in turning out the 
highest man that ever lived, if I had power to, do it. The lawyer in this 
country is one of the administrators of justice. The judge who présides 
in the court is another, with more authority of position, and, perhaps, 
in some respects a more burdensome one. But the court, and the clerk, 
and the marshal, the sheriff, the jury, the lawyer, ail constitute minis- 
ters of justice; and a laT??yer who consciously undertakes to thwart jus- 
tice is unfit for the position, as much as the judge who accepts a bribe, 
or knowingly décides a case against the law and the right; and it should 
be understood that they aresubjected to the same responsibilities. They 
hâve a duty, undoubtedly, to their clients; but that is not the first duty, 
as is generally supposed. ? Their first duty is the administration of jus- 
tice, and their duty to their client is subordinate to that. With regard 
to what has been proved in this case, I am happy to say that I do not 
think the case is made out in that full sensé of an intention to do the 
great wrong which is charged against thèse parties that it should be 
proved, to justify an order to dismiss them from the bar. With regard 
to Mr. Downing, I shall say no more- in thèse remarks, because he must 
stand or fall with Mr. Thomas. Mr. Thomas very manfully takes the 
whole of this matter upon himself, The instructions under which Mr. 
Eames, who did ail this wrong, acted, were submitted by Mr. Downing 
to Mr. Thomas, as senior counsel in the case, who examined them, who 
approved of them, and who directed them to be delivered to Mr. Eames. 
It appears that this man Oswalt- was familiar with the facts of the early 
inception of a mining claim which is in contest between Mr. Tobey and a 
Mr. Wheeler, and that it had been difhcult to tind out where he was. It 
may perhaps be said it suffieiently appears that both sides were anxious 
to get hold of him. Certainly it appears that Mr. Thomas, for his client, 
the défendant Wheeler, had been seeking for the whereabouts of this 
man for a good while, and his first intimation about where he probably 
was, was the receipt of the notification given by counsel on the other 
side that Mr. Oswalt's déposition would be taken on commission at Sait 
Lake City. Thereupon he and Mr, Downing instituted proceedings by 
which Mr. Ea;mes, who is nota lawyer, as I understand it, but is some 
kind of an agçnt that does not shine very ereditably in this connection, 
was requested to.go to Sait Lake City aiad find Oswalt, and hâve a con- 
versation with him, and, as is averred^ get him, away from there and 
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bring hîm hère, where he oould be interviewed by Mr. Thomas. It is 
very clear thàt Mr. Eames did go to Sait Lake, and found bis inan, 
had conversations with him, made him drunk, got him away so that 
tho déposition could not be taken at the time appointed at Sait Lake, 
brought him to this place, took him to the office of Mr. Thomas, aud 
Mr. Thomas had the conversation with him. Now, if it were clearly 
proved that Mr. Thomas gave directions and instructions to do al] of 
this, I think his case would be a bad one. But Mr. Eames' instruc- 
tions, so far as Mr. Thomas is concerned, are in writing, and what is not 
in writing dépends mainly on the testimony of Mr. Thomas himself; and 
I must say, on behalf of Mr. Thomas, he swears with a great deal of ap- 
parent candor, with none of the usual effort to évade, and not to recol- 
lect, and get round things; and it is favorable to him, I think, that he 
states the case just as he understood it, and tells the truth. Mr. Thomas' 
view of some of thèse things may be unfortunate; and his explanation 
of why he did some of thèse things does not, in my opinion, conïe up to 
the highest standard of honor in the légal profession. He bas views 
about those things which I would not approve. He bas notions about 
the rights and duties of an attorney to look after his client's interests, 
and to seek interviews with his opponent's witnesses, and to bring them 
to his office, and things of that kind, which I do not think are justifia- 
ble. But we cannot expect every attorney of the court to be imbued with 
the very highest standard of légal ethics, and it would be a very danger- 
ous rule that would throw every man over the bar whose views upon 
that aubject were of a lower grade than those of gentlemen of a higher 
notion of the moral obligations of an attorney. It is somewhat like the 
gênerai distinction between crimes punishable by statute and moral de- 
linquencies, to which men must be ieft for their correction to the public 
sentiment of the community, or to religious principles, or to their gên- 
erai sensé of right and wrong. 

The mpin charge against Mr. Thomas, and the one which presses the 
hardest, ia in thèse written instructions, which were prepared by Mr. 
Downing, were submitted to Mr. Thomas, considered by him very fully, 
and handed to Mr. Eames as the guide of his conduct. I do not think 
it necessary to read those particular sentences which bear the hardest 
upon Mr. Thomas, but they do imply a désire that this witness shall be 
seen by Mr. Eames before this déposition is given ; they do imply a de- 
sire that Mr. Thomas shall in some way hâve an opportunity of talking 
with Mr. Oswalt; they do imply a désire that Mr. Eames shall, in his 
interview with Mr. Oswalt, if he obtains one, endeavor to make a favor- 
able impression on Oswalt in regard to Mr. Thomas' client, (I think that 
is the worst expression in the instruction,) that he shall bave a talk with 
him, and that he shall try to incline him favorably to Mr. Thomas' client. 
Certainly that cannot be approved of. Certainly it is a thing tbat ought 
not to be done. Certainly the practice of the law would become a very 
bad thing if the lawyer opposed to a man shall go to his witness and seek 
to impress him favorably to their side, or against him for whom he is 
known or expectéd to be a witness. I disapprove of such a thing as that 
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very much. I feel bound to say hère that I do. But that is not the 
question that I am to décide. I am to décide whether Mr. Thomas was 
guilty of such moral delinquency and intention of wrong as disqualifies 
him for practicing law in this court. I cannot say it. I think Mr. 
Thomas acted very unwisely, very imprudently; did not act well in the 
matter. I should hâte to see other attorneys hère follow that example. 
But Mr. Thomas says, and swears, (and there cornes in the value of the 
frankness with which he does swear; he does not deny ail that; he takes 
it upon himself) — he says: 

"I approved of thèse instructions, but I never thoiight for a moment of 
any improper inducements being held eut to Mr. Oswalt to make him swear 
otherwise than what he would hâve sworn. It was no part of my advice that 
hé should be tampered with by being made drunk, carried ofC to a hotei, or 
kept out of the way. I had no purposè of that kind; and the language does 
not necessarily imply it. I simply knew he was a very important witness for, 
both sides, and that he had been hiding out of the way for raonths and months, 
and we wanted him as badly as the other side. I wanted an opportunity to 
knowfrom his own mouth what he would swear to." 

That is the substance of what Mr. Thomas says, and I am inclined to 
think he tell^ the truth. I do not think he meant bribery, or intimida- 
tion, or any guilty means of achieving the object which he had in view. 
The trouble is that that kind of a thing is susceptible of misconstruction; 
not only misconstruction, it is susceptible of abuse, and it is one of the 
means which lead to abuse. 

Now, under the Englîsh system of law by which counsel and attorneys 
practice in the courts of that country, and from which we dérive most of 
our law upon the subject, the attorney and the counselor or barrister bave 
separate and distinct duties. AU this which Mr. Thomas undertook to do 
through Mr. Eames belongs in that country to the attorney at law, or the 
solicitor in chancery, — the man who never appears in court at ail, who 
gets up the testimony, who learns what witnesses will swear, or at least 
what the witnesses on his side will swear to, who ende^ivors to inform the 
barrister or counselor what will be proved on the other side, — and he, hav- 
ing ascertained ail this, puts that into a paper called a "brief." That is 
the origin of the word "brief "in the practice of the law. This attorney, if 
it is a case at law, hunts ail this up, ascertains, bas his talk with his wit- 
nesses, learns from their own mouths what things they will testify to, and 
puts it down on paper, hands it to the barrister; and thèse are called "in- 
structions" in the Énglish practice. In those early days the lawyer made 
his speech before the évidence was offered. He says, "I am instructed 
that such and such things will be proven," and he refers to his paper, and 
he relies upon that instruction of the attorney; but he never bas an inter- 
view with the witness, and it is considered unprofessional for him to hâve 
any talk in advance with a witness, even on his own side. " But in this 
country that System has not prevailed. There is no séparation of the du- 
ties qf an attorney and a counselor. There is none in practice, although 
often those admitted to the bar are sworn in as attorneys and counselôrs 
tooth, but they perform the funetions of both; and so the lawyer, plaeeiî as 
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Mr. Thomas was, is very often compelled for himself to bave interviews 
with his own witnesses, and to ascertain what they will testify to in the 
matter; and in the same way he must seek, eifcher from his client or 
somebody else, to know what will be the case against him. 

Now, in this double capacity, Mr. Thomas was seeking for light, and 
pursaing, as he supposed, the best interests of his client, as he swears; 
and I think did believe consistently with the proper course for a lawyer 
exercising both the function of an attorney and counselor. I think he 
was mistaken in the propriety of some of the efforts he made to discharge 
that duty. I should be sorry to hâve them prevail as the common modis 
of practice in this country. But, having read ail the testimony in this 
case, and read the déposition and sworn answer of Mr. Thomas, I cannot 
feel that he was morally guilty of such intenlional misconduct as justifies 
his expulsion from the bar. The motion to that effect is accordingly 
overruled, and also with regard to Mr. Downing. 



United States ex rd. Cond ei al. v. Barey et cd. 

{Circuit Court, W. D. Miehigan. October 15, 1888.) 

Baiteb and Banking— SHABEHOiiDEES — Right to Vote — TJNPAm Ltabimtibs. 
The past due and unpaid liability of a shareholder, which, under Rev. St. § 
5144. disqualifies him from voting at au élection of directors of a national 
bank, is limited to his liability for unpaid subscriptious to stock. 

Information in the Nature of a Qwo Warranta, 

This was an information in the nature of a qao warranio to oust the re- 
spondents from the directorship of the Farmers' National Bank of Con- 
stantine. The facts, most of which were admitted, were substantially as 
follows: At an élection of directors, held January 10, 1888, the relators 
received 249}, and the respondents 250} votes. The respondents, with 
two others who were elected unanimously, proceeded at once to organ- 
ize, by the élection of Charles H. Barry as président. The validity of 
the élection of the directors Barry, Markham, and Thorne was attacked 
upon the gro,und that Charles H. Barry, président of the bank, and 
owner of 93 shares, was liable to the bank upon commercial paper which 
was due and unpaid at the time of the élection, and therefore that his 
vote was cast in violation of Rev. St. § 5144, which déclares that "no 
shareholder, whose liability is past due and unpaid, shall be allowed to 
vote." The facts were that he had become liable as surety upon two notes 
of $857.40 and $94, which had matured a few days before the élection, 
and remained unpaid until about January .14th. At the time of the 
élection he had forgotten the existence of thèse notes, which he had signed 
as joint maker, though he was really only a surety^ and for the purpose 
of obtainingthe custom of the principals for his bank. 

C. F., Uhl and Dallas Bovdemariy for relators. 
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M. L. Howell and John B. Shipvian, for respondents. 

Bkown, J., (after stating thefads as above.) This is a very simple case. 
It tums practically upon the construction to be given to the last clause 
of section 5144, which provides that "no shareholder, whose liability is 
past due and unpaid, shall be allowed to vote'* at any élection of direct- 
ors of a national bank. If, by the word "liability," in this case is meant 
the liability of the shareholder of every name and nature, or even his 
liability upon commercial paper, it is difficult to avoid the conclusion 
that Barry was disqualified to vote. If, upon the other hand, the word. 
is limited by the context to his liability for unpaid subscriptions to or 
assessments upon stock, then it is clear that he was not disqualified, and 
that the respondents were duiy elected directors. I hâve no doubt what- 
ever that the latter is the proper construction. 

The section in question is found in the first chapter of the national 
banking law,* entitled "Organization and Powers." The prior sections 
provide for the formation of national banking associations by any num- 
ber of natural persons, not less than five, for the requisites of the or- 
ganization certificate, for the acknowledgment and recording of the same 
with the comptroller of the currency; defines the corporate powers of 
. banks, the limitations under which they may hold real estate, the req- 
uisite amount of capital, which shall be divided into shares of $100 
eacb; déclares that at least 60 per cent, of the capital stock shall be 
paid in beforethe bank shall commence business, ànd the remainder shall 
be paid in monthly installments of at least 10 per cent. each. It further 
provides that whenever a shareholdfer fails to pay an installaient upon 
his stock, the directors , may sell the stock of such: shareholder at auc- 
tion, and the excess, if any, over the amount then due, shall be paid to 
the delinquent shareholder. After providing both for an increase and 
réduction of the capital stock, the statute further déclares (section 5144) 
that "in ail élections of directors, and in deciding ail questions at meet^ 
ings of shareholders, each shareholder shall be entitled to one vote on 
each share of stock held by him. Shareholders may vote by proxies 
duly authorized in writing, but no ofEcer, clerk, teller, or book-keeper 
of such association shall act as proxy, and no shareholder, whose liabil- 
ity is past due and unpaid, shall be allowed to vote." The succeeding 
sections provide for the élection, qualifications, and oath of directors and 
of the président, limit the individual liability of shareholders, and make 
other provisions with référence to the organization of associations from 
state banks. Other chapters relate to the obtaining and issuing of cir- 
culating notes, the régulation of the banking business, and the subject of 
dissolutioû and receiverships. Found in the connection in which it is, it is 
évident that section 5144 was intended as a pièce of législative machiriery 
for the organization of national banks. The clause in question, declar- 
ing the circumstances under which a shareholder should be disqualified 
from voting, is in the nature of a penalty, and should be limited in its 
construction to the object sought to be aecomplishëd by the gênerai pro- 
visioi» pf the chapter. By the act in question congress proposed to 
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establish a System of responsible banks throughout the countr}', which 
should be under the authority and control of the fédéral goveniment, and 
Bubject to-the supervision of fédéral officers. It had been a common 
complaint against the banking laws of the several states, that subscrip- 
tions to stock were often little more than nominal, and that the capital 
was too frequently repreSented by promissory notes, which, upon the in- 
solvency of the banks, proved to bje whoUy worthless. To obtain the 
confidence of the public, it was important that the capital stock should 
be paid in cash, and to secure such payment it was provided that the 
stock of delinquent shareholders should be subject to sale for non-pay- 
ment of asse^sments, and also that such shareholders should be debarred 
'■ from votiug at any élection of directors. This was a perfectly reasonable 
requirement, but it would not be reasonable that every liability of the 
shareholder should be adjusted before the élection. A large amount of 
the business of every bank is done by the shareholders themselves, who 
are sometimes numbered by the hundred, and it would naturally be a 
matter of fréquent occurrence that there would be unpaid liabilities of 
some of thèse at the time of the élection. Against them thebank would 
hâve the ordinary légal remédies it has against its other debtors, but it 
is difficult to see why it should be entitled to any extraordinary remé- 
dies; especially when, as iu this case, the liability is only that of a surety, 
and the failure to pay merely accidentai. Such a construction would 
not only subject the shareholder to a penalty for the non-payment of his 
own debts, but would disentitle him to vote by reason of the non-pay- 
ment of the debts of others, in which he has no personal interest beyond 
the obligation to pay them in case such other persons fail to do so. I 
think the statute should be limited to the liability of the shareholder for 
th© non-payment of his subscription as such, shareholder. 

Judgment will therefore be entered for the respondents, with costs, 
against the relators. I am authorized to state that the circuit judge con- 
curs ia this opinion. 



McKbb V. Simpson. 
(Circuit Court, ir. D. Texas. May 81Î 1888.) 
ExecutobS Ain) Administratoee — Salks undkr Ordbr of Court — IiANd 

CÉRTIFICATBS— TiTLE. 

Certain laud certiflcates of an insolvent décèdent were sold at auction in 
accordance with an order of the probate court, and, the successful bidder hav- 
ing been reported to the court as the purchaser, an order was issued conflrm- 
ing the sale and directing the conveyance to bemade in accordance with said 
accoùnt of sales, The administrator, however, under circumstances amount- 
ingtq the express direction of the purchaserat the auction, conveyed theland 
to thé law partner of the latter, by an instrument reciting the order of the 
court, and also that the purchaser at the auction was really bidding for his 
pÎEtrtner. fieW that, although under the law at the time, the confirmation by 
the court of the auction sale vested title in the successful bidder without f ur- 
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ther conveyance, yet, it being the fixed custom to make such conveyancea by 
further writing, the title, under the circumstances, would be held to hâve 
been vestedin the grantee of the administrator's conveyance. 

8. Samb— Vai/Iditt of Indkbtedness. 

Where an order by a probate court for the sale of land recites that certain 
claims against the estate in process of settlement hâve been allowed and ap- 
proved, the appellate court, called upon to détermine the validity of the sale, 
will not go back of such order to détermine whether any indebtedness had 
been authenticated, allowed, and approved. 

8. Samb— Ancillaby Administration^Lachbs. 

An ancillary administration, granted upon the estate of an'intestate, is not 
void on the ground that 13 years elapsed after the testator's death before such 
administration was granted. 

At T,aw. Suit for land. 

Action to recover lands. A jury was waived, and the questions of law 
and fact submitted to the court. 
John L. Henry, ioT plaintiff. 
William L. Orawford, for défendant. 

McCoBMicK, J. The plaintiff sues to recover a certain tract of land 
described in her pleadings, which she says is a part of the community 
estate of herself and her first husband, William Irvin, who died in Octo- 
ber, 1851, leaving no child, and intestate. And if the land did belong 
to their community estate at the time of her said husband's death, she 
is entitled to recover. This land was patented to John M. Ross, assignée, 
by virtue of Toby scrip land certificate No. 864, for 640 acres. John 
M. Ross appears by the proof tô hâve resided in Natchez, Miss., and to 
hâve been engaged in business there, and to hâve died at his lodginga 
adjoining his otBce in that city in 1837. Administration was opened 
on his estate in Mississippi at the September, 1837, term of the probate 
court for the county in which the city of Natchez is situated. In the 
due course of that administration, the estate was declared insolvent, and 
a distribution of 33J per cent, was ordered by the court to be distributed 
by the administrator to the creditors. One of the creditors was A. L. 
Gaines & Co., who, on the Ist of August, 1888, presented a claim against 
said estate for $2,043.62, which was duly allowed by the administrator, 
and approved by the judge of probates. On the 16th March, 1840, A. 
L, Gaines indorsed on this claim a receipt for $674.38 paid him thereon 
by the administrator in Mississippi. On the 28th of January, 1849, one 
Thomas Newcomb applied to the probate court for Bexar county, Tex., 
for letters of administration on the estate of said John M. Ross, repre- 
senting that he was formerly of Bexar county, and that he iefl certain 
prpperty in the town of San Antonio, in Bexar county, to-wit, 10 land 
certificates of 640 acres each, and that décèdent died indebted to A. L. 
Gaines, of Natchez, in a large sum of money, "which said debt is still 
unpaid;" and that said Newcomb had been solicited by said créditer to 
take administration upon said estate. On the 26th February, 1849, ad- 
ministration was granted, and Newcomb qualified as administrator. On 
the 26th November, 1849, said court in Bexar county made an order 
reciting that Newcomb had died, and declaring the estate of John M. 
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Ross vacant. On tlie 9th of May, 1850, Henry Beaumont, by his at- 
torney, William Irvin, presented his application to said Bexar county 
court, showing that as the représentative of certain creditors of Ross, said 
Beaumont had procured Thomas Newcomb to administer upon said es- 
tate, and, Newcomb having died, he, (Beaumont,) at the instance of said 
creditors, asks that letters of administration de bonis non may now be 
granted to him. On the 27 th of May Henry Beaumont presented another 
application to ^aid court, referring to his former action, and showing 
that he had applied for letters de bonis non because he could not find any 
one else wiUing to take the administration; that now William H. Ker 
was willing to take it, and asking to be permitted to relinquish his right 
to appointment in favor of Ker, and that the court would appoint Ker 
instead ôf himself, which was done, and Ker qualified as such adminis- 
trator. On the 2.5th of November, 1850, William H. Ker, as adminis- 
trator, obtained an order of the court to sell said 10 land certificates for 
the payment of debts and the expense of administration. The orders of 
said court recite that the claim of A. L. Gaines had been allowed by the 
administrator, and approved by the probate judge, against the estate of 
John M. Ross for the sum of $11,106.78. In accordance with the order 
of sale, the certificates were sold at public sale by the administrator on 
the 7th of January, 1851; and at the sale six of the certificates, including 
the one numbered 864, (the one involved in this suit,) were bid off to 
William Irvin. The sale was duly reported to the court, showing Will- 
iam Irvin to be the purchaser of certificate No. 864, and of five others, 
and showing the name of the purchaser ôf the other certificates, and thé 
terms of sale and price for which each was sold. The sale was dul}' con- 
firmed, and the order confirming the sale directed the administrator " to 
make conveyances in accordance with said account of .sales and the réqui- 
sition of the law to the respective purchasers of the certificates aforesaid." 
On the 12th day of April, 1851, the administrator, William H. Ker, 
by a formai instrument in writing, executed in the présence of two wit- 
nesses, (as a deed to land was then executed,) conveyed certificate No. 
864 (and certificate No. 867) to Henry Beaumont, reciting in said instru- 
ment the facts as to the order of sale, the making the sale, and the bid- 
ding off of thèse certificates at the sale to William Irvin; and reciting 
further that in bidding thèse two certificates off at the sale the said Will- 
iam Irvin was bidding for said Henry Beaumont. The proof shows (and 
this is undisputed) that William H. Ker was the father of plaintiff, and 
that plaintiff was at that time the wife of WiUiam Irvin; and that Wil- 
liam Irvin and Henry Beaumont were then, and for several years previous 
thereto, and thereafter until said William Irvin's death, partners in the 
practice of law. And the proof stronglj' tends to show, and does show 
to my satisfaction, that as such partners in the practice of law Beaumont 
and Irvin held the claim of A. L. Gaines for collection, and were to get 
one-half of what they could recover on it from the estate of John M. Ross, 
the expense of administration in Texas to be paid out of their half. In 
my opinion, the- proof clearly shows that the attorneys conducted the 
business, and that William H. Ker was merely the nominal adminis- 
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trator, signing and qualifying to papers that required the personal action 
of the admïnistrator, but which had àll been prepared and arrangea by 
the attorheys. Beaumont testifies that this business was almost, if not 
altogether, whoUy managed by William Irvin, and I see no reason to 
doubt bis testimony on this point, and to my mind the record of ihe 
probaté proceèdings strongly supports this part of Beaumont's testimony. 
The testimony of John Henry Brown, who (on the stand) says he knew 
William Irvin well, and was familiar with his handwriting, and knew it 
well, is that, in his opinion, the body of the conveyance of certificate 
No. 864, (and No. 867,) above referred to, is in the handwriting of Will- 
iam Irvin. 

It is urged by the défendant that the Texas administration on John 
M. Ross' estàte was void, because of the length of time that had elapsed 
between his death, in 1837, and the opening of the administration in 
Bexa,r county. To this I cannot agrée. The case of Martin v. Robinson, 
67 Tëx. 371, 3 S. W. Rep. 550, and previous décisions, are express au- 
thority for a contrary holding. 

It is also urged that the sale of the land certificates was void, because 
no indebtedness except the expense of the administration in Texas was 
ever authenticated and allowed and approved against the estate in Texas. 
But this proposition, I am of opinion, is conclusively met and over- 
turned by the récitals in the orders of the court that the Gaines claim 
had been allowed and approved. However suspicious its wonderful 
growth in 10 years may appear to us, we cannot, in this proceeding, in- 
quire into it. The défendant holds title from the heirs of Rosa and from 
Beaumont, and relies, in case the administration and sale are held to 
hâve been valid, upon the conveyance of the certificate No. 864 by the 
administrator to Henry Beaumont, and the récitals in that conveyance, 
coupled with the évidence of Beaumont and Brown in référence thereto. 
The plaintifF, on this point, contends that the land certificate was per- 
sonal property. That the confirmation of the sale by decree or order of 
the probate court did by law (though not by the terms of said order) 
vest the property in or evidenced by said certificate in William Irvinj 
and that, though William Irvin might thereafter transfer it.to Beaumont 
by delivery, that William H. Ker could not, for that it passed from Ker 
by the order of confirmation, and that no conveyance from him was nec- 
essary or proper, the terms of the order of confirmation to the contrary 
notwithstanding. By numerous décisions of the suprême court of Texas, 
made since thèse transactions occurred, land certificates, are held to be 
(and to hâve always been, of course) personal property; and by the probate 
law in force when this sale was made the order of confirmation of an ad- 
ministrator's sale of personal property (other than slaves) vested the title 
in the purchaser, and a written conveyance from the administrator was 
unnecessary. But because land certificates evidenced a right to land in 
the owûer of the certificate, and in fact in many cases the right to land 
under our colonization, head-right, bounty, and donation laws existed 
and was the subject of sale even before the certificate issued, the practice 
grewup, and in the older settlements was well nigh universal, to put 
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contracts in référence to tliese rights and in référence to sales of certifi- 
cates (with certain exceptions) in writing; and, while it was doubtless 
compétent for the probate court in Bexar county to bave vested the title 
to certificate No. 864 in William Irvin, as the purchaser by the express 
terms of the order of confirmation of the sale to him, and while such 
may bave been the légal force of said order without such terms, and not- 
withstanding the direction to the administrator to convey, as the admin- 
istrator, in obédience to the terms of the order, and in obédience — as ail 
the parties then doubtless believed — "to the réquisitions of the law," did 
convey the certificates by writing in the form of a deed to land, and as 
this certificate No. 864 was thus conveyed to Henry Beaumont, as above 
shown, with the full knowledge, as I must believe from the proof, of 
William Irvin, and under circumstances équivalent to bis express direc- 
tion, I do not see how I can escape holding that this was a transfer and 
delivery of said certificate by Irvin to Beaumont, and that therefore no 
right in said certificate remained in Irvin which the plaintiff could tak© 
as the survivor at his death. The judgment of the court, therefore, must 
be for the défendant. 



POTHERINGHAM V. AdAMS ExPBESS Co. 

(GireuU Court, E. D. Mùaouri, E. B, September 34, 1888.) 

1. Famb Impbisonment— What Constitutes. 

For about two weeks plaintiff was constantly guarded by defendant's dé- 
tectives without any warrant, and ail his movements were under their control, 
he being repeatedly urged to confess his guilt, and examined in regard to the 
rbbbery in sùcli a manner as to clearly show that he was regarded as a crim- 
inal, and that, if necessary, force would be used to detain him. Held, that 
thèse f acts warranted a flnding that plaintiff was unjustiflably deprived of hia 
liberty. 

2. Samb— Damages— PuNiTrvE— Excessive. 

In such à case it is within the discrétion of the jury to award punitive dam- 
ages, regardless of the existence of actual malice, but a verdict for $20,000 is 
excessive.' 

At Law. On motion for new trial. 84 Fed. Eep. 646. 

Action by D. S. Fotheringham against the Adams Express Company. 
Verdict for plaintiif.. 

C P. & J. D. Johnson, Thomas B. Harvey, and H. M. Bryan, for plain- 
tifi'. 

Martin, Laughlin & Kern, for défendant. 

. Thayee, J. With référence to the motion for a new trial which has 
been filed in this case and duly considered, it wiU suffice to say, that I 
entertain no doubt that the jury were warranted in finding that plaintiS 

'As to the allowance of ezemplary damages in actions for f aise imprisonment, and 
what are excessive damages in such actions, see Clarke v. Improvement Co., 85 Ped, 
Eep. 478, and note. 
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was unlawfully restrained of his liberty from about the 27th or 28th of 
October until the lOth of November following; that is to say, for a pe- 
riod of about two weeks. The testimony in the case clearly showed that 
during that period he was constantly guarded by détectives employed by 
défendant for that purpose; that he was at no time free to corne and go 
as he pleased; that his movements were at ail times subject to the con- 
trol and direction of thèse who had him in charge; that he was urged 
by them on several occasions to confess his guilt, and make known his 
confederates; and that he was subjected to repeated examinations and 
cross-examinations touching the robbery, of such character as clearly to 
imply that he was regarded as a criminal, and that force would be used 
to detain him if he attempted to assert his liberty. The jury in ail prob- 
ability found (as they were warranted in doing) that during the time 
plaintiff remained in company with the détectives, he was in fact de- 
prived of ail real freedom of action, and that whatever consent he gave 
to such restraint was an enforced consent, and did uot justify the déten- 
tion without a warrant. It is manifest that the court ought not to dis- 
turb the finding on that issue. 

The most important question that arises on the motion is whether the 
damages assessed are so excessive that the verdict ought to be set aside 
on that ground. It is apparent that the damages allowed are much 
greater than the actual damages plaintiff can be said to hâve sustained, 
Bolely in conséquence of the false imprisonment. The verdict therefore 
cannot be justified on the assumption that it was intended to be merely 
compensatory. Without doubt the jury intended to inflict exemplary 
or punitive damages. The amount of the verdict can be explained on 
no other hypothesis. A question bas been raised as to the right of the 
jury to award such damages in the absence of malice. It is urged that 
in the matter of depriving the plaintiff of his liberty without warrant, 
the défendant acted without malice, and that the jury hâve substantially 
BO found by finding in defendant's favor on the counts for malicious pros- 
ecution. With référence to this contention it is only necessary to say 
that the right of the jury to assess punitive damages in this class of cases 
does not necessarily dépend upon the existence of malice, using that 
term in its ordinary sensé. Punitive damages may be awarded when a 
wrongful act is donc willfuUy, in a wanton or oppressive manner, or even 
when it is donc recklessly, — that is to say, in open disregard of one's civil 
obligations and of the rights of others. The cases on the subject show 
that in the matter of assessing damages for a false imprisonment, or for 
an assault or trespass, it is the duty of the jury to consider not only ail 
the circumstances of aggravation attending the wrongful act, but in some 
measure, at least, the nature of the right that bas been invaded, and the 
effect upon social order of permitting a wrong-doer to escape without 
Bubstantial punishment, in case of a flagrant violation of the law and 
the rights of others. Huckle v. Money, 2 Wils. 205; Beardmore v. Gar- 
rington, Id. 244; Merest v. Harvey, 5 Taunt. 442; Conrad v. Insurance Co.^ 
6 Pet. 268; Day v. Woodworth, 13 How. 363; Voltz v. Blackmar, 64 N. Y. 
440; Drohn v. Brewer, 77 111. 280; Sherman v. Dutch, 16 111. 283; Me- 
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Bride V. MàLaugfdin, 5 Watts,-;375; Tiirnpike €o. v. Boone^ 45 Md. 344; 
Me WUliams v. Bragg, 3 Wis. A24;:6reén v. Craig, 47 Mo. 90. I hâve no 
doubt that it was; within the discrétion of the jury in the présent case to 
assess substantial damages; as a punishrnent of the wrong-doer, and to 
deter others from committing like offenses. The pîaintiff was takeninto 
custody, orjginally, without a warrant, and was detained without even 
the color of légal process for such an unreasonable period that the wrong 
cannot be excused , under oursystena of government, by the plea that such 
arbitrary measures were neceasary to discover the-perpetrators of a great 
crime. Moreover, the jury probably found (as they may well hâve done) 
that the évidence disclosed somecircumstancesof oppression on the part 
of defendant's agents in the transaction, and a disposition on their part 
to override time-honored laws intended to protect persons from arbitrary 
arrests and imprisonment, as well as a reckless disregard of plaintififs 
rights as a citizen. AU of thèse considérations evidently had weight 
with the jury, and induced them to award exemplary damages. 

While I am of the opinion that it was the right of the j ury , if not their 
duty, to award such damages, yet I hâve not been able to conclude that 
the amount actually assessed was reasonable. The damages allowed ap- 
pear to me to be excessive, notwithstanding the fact that defendant's 
wealth properly formed one élément in assessing the saraé. The verdict 
is certainly very much larger than the verdicts that bave usually been 
returned in this class of cases. If as ïarge a verdict as the one now un- 
der considération bas ever been allowed to stand in an action for false 
imprisonment, the case bas not been called to my attention, and proba- 
bly no such case can be found. I am fully persuaded that in so far as 
the damages are concerned, the verdict would not commend itself at first 
blush, or on careful considération, to the judgment of dispassionate men 
fully conversant with ail the circumstances of the case, and for that rea- 
Bon I am of the opinion that it ought not to stand for the fuU amount 
assessed by the jury. But as the case consumed 16 days in the trial, and 
was probably conducted at great expense to the litigants, and as no ex- 
ceptions, other than as to the amount of the damages, can fairly be taken 
to the verdict, a second triai ought to be avoided, if possible. I shall ac- 
cordingly adopt the practice of permitting the plaintifif to remit a portion 
of the damages, if he so elects. Précédents exist for such practice, even 
where punitive damages are involved. Burkett v. Lanata, 15 La. Ahn. 
337 If pîaintiff elects to remit at least 40 per cent, of the verdict, that 
is to say,the sum of $8,000, within the next five days, the motion for a 
new trial on the first count will be overruled, but otherwise it will be 
sustained. 

The motion for a new trial addressed to the second and third counts 
of the pétition, on which a verdict was returned in defendant's favor, will 
in any event be overruled. 
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LiLLIENTHAL V. WaLLACH et 0,1. 

(dreuît Court, S. D. Nev> York. October 4, 1888.) 

Jddombnt— RBKDiTroN AND Entrt— Stat Pending New Tbial. 

Où a motion to stay the entry of a judgment pending an application for a 
new trial, 8 décision was rendered that on plaintift' s flling security for costs he 
should hâve six weeks to mal:e and serve his bill of exceptions or case, ail pro- 
ceedings for the entry of judgment except the taxation of costs to be stayed; 
but tîi* order entèred provided "that the défendants be stayed from entering 
judgment for the space of six weeks, "and a resettlemeut of the order to make 
the stay coterminous with the making and service of the bill of exceptions 
■ or case was refused. Held, that the stay whjch was operative on the défend- 
ant was not that mentioned in the décision, but that prescribed by the order, 
and that a subséquent order extending plaintifE's time to make and flle his 
case, "in accordance with the décision herein, and without préjudice to the 
stay of proceedings tfaerein ordeted, " did not operate as an extension of the 
stay. 

At Law. On motion to set aside a judgment. 
Lawrence & Waehner, for plaintifF. 
Erank E. Blackwell, for défendants. 

Lacombe, J. This is an action on the law sîde of the court. It was 
referred by consent, and the référée has found against the plaintiff on his 
daim, and in favor of the défendants upon a counter-claim set up by 
them. The opinion and report of the référée were filed July 12, 1888. 
Plaintiff wishing to move for a new trial upon a case, and wishing time 
within which to prépare a bill of exceptions to be used as such case, ob- 
tained on July 20, 1888, an order to show cause why ail proceedings of 
the défendants to enter judgment or enforce the report should not be 
stayed until the hearing and détermination of a motion by the plaintiff 
to vacate and set aside the report, and for a new trial in the action. This 
order to show cause was made returnable August 8, 1888, and ail pro- 
ceedings of the défendants to enter judgment or to enforce the report were 
stayed until the entry of the order to be made on the détermination of 
the motion for such stay of proceedings. On August 3d the order to 
show cause came on for argument, and a décision was rendered that de- 
fendants might proceed to tax their costs, and that upon plaintiff's filing 
security for the same, leaVe should be given him to move for a new trial, 
under the rule of February 5, 1877 ; and that his time to make and serve 
the bill of exceptions or case should be extended six weeks from August 
3d. The décision further provided for a stay of ail proceedings of the 
défendants to enter judgment subséquent to taxation of costs. The order 
upon this décision was prepared, and its entry procured by the défend- 
ants. It provided that when the costs should hâve been taxed, "the de- 
fendants be and they hereby are stayed from entering judgment for the 
space of six weeks." The order bears date August 3, 1888. Plaintiff 
thereupon moved to resettle the order in several particulars; among oth- 
ers asking that the clause providing for the stay should be modified so 
as to be coterminous with the making and serving of the exceptions or 
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case. Motion to resettle was denied on the express ground ihat plaîntiff 
would hâve abundant opportunity to move for an extension of the stay, 
as well as for an extension of his time before the six weeks expired. On 
September 12, 1888, plaintiff, desiring further time to nlake and file case 
and exceptions, obtained an order ex parte extending his |ime two weeks 
from September 15, 1888, "in accordance with the décision herein of 
August 4th, (sîc,) 1888, and without préjudice to the stay of proceedings 
ordered therein." This order wâs duly served on défendants' attorney. 
Subsequently, and on September 21, 1888, after the expiration of six 
weeks from August 3d, judgment was entered. 

The plaintifip now moves to set aside such judgment as having been 
entered in contempt of court at a time when such entry was stay éd. The 
papers above recited do not sustain his contention. The "stays" which 
were operative upon the défendants were not those promised in the dé- 
cision, but those prescribed by the orders. It is no doubt true that, had 
the order of August 3d provided for a stay cotermindus with the time 
accorded for making and serving the case, it would hâve been signed aa 
being sufficiently within the relief intended to be afforded by the décis- 
ion. It did not howeverso provide, and when the plaintifiPs subséquent 
«ffort to hâve it modified in order to secure the elastic stay to which he 
■considered himself entitled was unsuccessful, he was plainly notified that 
he must obtain an extension of the stay in order to make it operative, 
The use of the words " without préjudice to the stay of proceedings or- 
dered," (in the order of August 3d,), which were inserted in the order of 
September 12th, before the expiration of the six-weeks stay, is plainly not 
sufBcient to extend such stay. The case is a very hard one for the plain- 
tiff, but no ground is suggested upon which the judgment which the de- 
fendants regularly entered can be set aside. 

The plaintiff may take an order extending his time to make and serve 
a bill of exceptions or case until October 13th, which is the last day of 
the présent term. Hunnicutt v. Peyton, 102 U. S. 333; MuUer v. Ehlers, 
91 U. S. 249. If plaintiff intends to move for a further extension and 
beyond the term, he must give notice of such motion; and if he prépares 
his case and exceptions within the time granted, and desires to apply for 
an order directing that it be filed nufic pro tune as before the entry of 
judgment, he must give notice of such motion. 

The motion to vacate the judgment is denied. 
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United States v. Bornemanm. 

{CireuU Court, D. Oalifornia. September 24, 1888.) 

1. EMBBzziiBMBNT— Bt Officek of Unitbd States — Indictment— Descriptioh 

OP MOÎÎBT. 

An indictment açainst a public oflBcer tor embezzlement of public fonds need 
not State what kind of money was embezzled, whether coin, and, if so, whetbet 
gold or silver, or bills, or of what dénominations, and how many of each. 
S. Samk— AliiEGation op OFriciAi. Chabacter. 

An allégation in tbe indictment that défendant, "then and there being an 
oflScer of the United States, baving the safe-keeping and disbursement of pub- 
lic moneys, * * * did then and there knowingly, willf ully, and f eloniously 
convert and embezzle a portion of said public moneys intrnsted to him," 
Btates defendant's officiai eharacter directly, and not by way of récital merely. 
8. Same. 

A Count in the indictment, which omits to state what office défendant held, 
is demurrable. 
4. Same— PossEssiOK op Fonds. 

An allégation that the money was on deposit with the assistant treasurer 
does not négative defendant's possession and control in such sensé as to ren- 
der its appropriation an embezzlement, as, under the law, of which the court 
will take notice, he was an officer of the United States, and not a mère servant 
or agent of the assistant treasurer, and it was his duty to take charge of and 
handle the money. 

Demnrrer to Indictment for Embezzlement. 

John T. Carey, U. S. Atty., for the United Statea. 

8. G. HHhom and W, C. Belcher, for défendant. 

Before Sawyer, Circuit Judge, and Sabin, District Judge. 

Sawyee, J. Demurrer to indictment of the cashier of the United 
States assistant treasurer at San Francisco, for embezzling $10,000 of the 
money of the United States, in his custody as cashier. It is insisted 
that each count is defective in not stating what kind of money, whether 
coin, and, if so, whether gold or silver, or biUs, and of what dénomina- 
tions, and how many of each, etc. 

It may be conceded for the purposes of this case, that at common law, 
it would be necessar^'to state thèse particulars in case of an embezzlement 
by the clerk, servant, agent, or employé of private parties. But in the 
case of an embezzlement of publie funds by a public officer, where the 
funds are constantly çhanging, and the public bas no direct personal 
possession or oversight, and where it would ordinarily be impracticable, if 
not absolutely impossible, to identify and pursue the particular coins or 
bills embezzled, it is held in numerous décisions that such particularity 
is unnecessary, People v. McKinney, 10 Mich. 89; State v. Srnith, 13 Kan, 
294-296; State v. Carrkk, 16 Nev. 123-125; State v. Wallon, 62 Me. 108- 
111; State v. Flint, 62 Mo. 396-399; Brmm v. State, 18 Ohio St. 606; 
State V. Munch, 22 Minn. 67; State v. Boody, 53 N. H. 613; 2 Bish. Crim. 
Proc. § 319. We think the indictment good in this particular. 

2. It is insisted that the several counts are bad, because the officiai 
eharacter of the officer is not alleged directly, but only by récital. The, 
v.36F.no.4— 17 
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allégation is, "that said Bornemann — then and there being an ofRcer of 
the United States having the saife-ieeping and disbursement of public 
moneys, * * * did then and there knowingly, willfuUy, and felo- 
niousîy couvert and embezzle a portion of said public moneys entrusted to 
him," etc. We do not regard thia as a récital merely, but as a direct 
aVerment by using the participle in some clauses, instead of the verb, in 
connection with the following verb. It is the exact form given by Whar- 
ton in his Précédents of Indictments for embezzlement in each précèdent 
found on page 406 et seq., c. 7. We held a less definite form of aver- 
ment of citizçnship to be good in Sharon v. HiÙ, 10 Sawy. 635, 23 Fed. 
Eep. 353; and see authorities therein cited. This is the form of state- 
ment in Some of the cases cited undèr the first point, and is the form of 
statement in the indictmentinvolved in U. S. v. Ha,rtmU, 6 Wall. 392. 
We think the avernient sufiBcient. 

The first count does not statè what office the défendant held. Perhaps 
it is defective in that particular, as défendant ought to be informed 
in what particular character he is chargea, but if so, the other countS 
under the same section cover the case, as ail the others aUege that he 
was "cashier of the assistant treasurer of the United States at San Fran- 
cisco, Cal.," and that "he then and there had in his possession and un- 
der his control, as such cashier, a large sum of money," etc. The fact 
that this money of the United States is, also, alleged to bave been on 
deposit with the assistant trèàsurer does not négative defendant's pos- 
session and control in such sensé as to make its appropriation an embez- 
zlement, as claimed. He was the cashier of the assistant treasurer, and 
it was necessa;rily a part'of his duties under the law to take charge of 
and handle this money. The cashier was an officer of the United States, 
and not a mère servant or agent of the assistant treaSûrer. The court 
will take ridtioe of the law applicable to his duties. U. S. v. Hartwdl, 
6 Wall. 892,' covers, thèse and ail cognate points. We think ail the 
counts are good unless it be the first, in regard to which we bave strong 
doubts, as it is not stated what office défendant held. Let the demurrer 
be sustaiued as to the first count, and overruled as to ail the others. 



State or Tennessee v. Jackbo». ' 

(Diêiriet Court. S. D. Tennessee. Jnly, 1888.) 

BrTRADiTioH— Intebbtatb— Falsb Aitidavit— Habeas Corpus. 

Under Rev. St. U. S. § 5278, providing that " whenever the executive author- 
ity of any state or terntory demanda any person as a fugitive from justice of 
the executive authority of any Bta);e or territory to which such person has 
fled, and frroduceB a copy of an indictment found, or an affldavit made be- 
f ore a magistrate of any state or territory charging the person demanded with 
having committed treason, felony, or other crime certified as authoritative by 
the governor or chief magistrate of the state or territory from whence the 
person so charged hasSed, it shall be the duty of the executive authority of 
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thestàte or territory to Whîch' sUch persbnhasfled ta cause him to be ârrested' 
and secured, " etc., the pe^'Bon charged must he a fugitive from the state in^ 
which the crime was committed, bèfore the executive authority can be called 
into action; and where he is deliverédupto tbo' aàthorities of that state on a 
* réquisition based on a false affidavit that 1m ië A fugitive, he will be released' 
on haieaa corpus. 

On Pétition for ifa6eaa CbrptM. 
Russeli, Tiilow & Daniel, for relater. 
W. L. EaMn, for the State. 

Key, J. The facts of this case are as follows: The défendant reside4 
in the city of Chicago, 111. He sold the prosecutor a horse. The pur- 
chaser of the horse resided in Chattanooga, Tenn. The purchaser saw 
an advertisement in a Chicago newspaper offering the horse for sale, and 
the trade was completed by correspondance; Jackson remaining ail the 
while in Chicago, and the purchaser in Chattanooga. The horse was 
shipped by rail to the purchaser, and the price remitted by mail to Jack- 
son. After the arrivai of the horse at his destination, and a trial of his 
abilities and qualities, the purchaser claimed that the horse was worth- 
less, and that the price paid had been obtained by false and fraudulent 
prêteuses; and he sued ont a warrant against Jackson j which was issued 
by a justice of the peace in Chattanooga. The niatter was placed in the, 
hands of a détective, who œadè affidavit that Jackson had been charged 
with committing the crime of obtaining money by false prêteuses against 
the state of Tennessee, and that he had fled from the state of Tennessee, 
and was in the state of Illinois; and the governor of Tennessee made 
réquisition on the governor of Illinois for Jackson, under the provisions 
of section 5278, Eev. St. U. S. Armed with thèse papers, the détective 
went to Illinois, obtained a warrant from the governor of that state for 
the arrest of Jackson, and ârrested him, and hurried him off to Tennes- 
see, had him tried before a justice of the peace, and committed to jail. 
Thereupon Jackson filed a pétition for a writ of habeas corpus, upon the 
ground that his arrest and confinement are unauthorized. 

It is insisted for the prosecution that the mailing of the letter contain- 
ing the money in the post-office hère, addressed to Jackson at Chicago, 
was, in law, a delivery to Jackson, and that, in conséquence, this state 
has jurisdiction, and, having such jurisdiction, and the défendant being 
hère, no matter how, the authorities of the state bave the right to retain 
him in custody for trial. Section 5278 provides that " whenever the ex- 
ecutive authority of any state or territory demands any person as a fugi- 
tive from justice of the executive authority of any state or territory to 
which such person has fled, and produces a copy of an indictment found, 
or an affidavit made before a magistrats of any state or territory charg- 
ing the person demanded with having committed treason, felony , or other 
crime, certifiéd as authentic by the governor or chief magistrate of the 
state or territory from whence the person so charged has fled, it shaU be 
the duty of the executive authority of the state or territory to which such 
person has fled, to cause him to be ârrested and secured," etc. Accord- 
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ing lo the provisions of thîs law, there must be, not only the commission 
of the crime, but the person charged must be a fugitive from the state 
in which it was committed, before the executive authority can be called 
into action. Jackson was net a fugitive. He had not, in ail his lifs, 
been in Tennessee; had never fled from it; and his case did not fall 
within the positive terms of this law. The oath of the détective was 
false, and the governors of the two states imposed upon. The whole pro- 
ceeding was a fraud upon the law. If this arrest and imprisonment are 
to be maintained, the opportunities for wrong and abuse of this law will 
be great and wide-spread. Commercial transactions are largely con- 
ducted by mail and by telegràph. If the seller at one end of the Une, 
and the buyer at the other, with the aid of détectives, in cases of dispute 
and contre versy between them are to be allowed, under su eh proceedings 
as thèse, to bave the citizens of one State carried to another state for trial 
under the false allégation that the person charged bas fled, instances of 
oppression may not be few. It seems to me that the gênerai government 
cannot stand by and see its laws so trifled with and abused. It is well 
settled, as I understand it, that where treaties between this government 
and a foreign nation provide for the extradition of persons charged with 
certain spécifie ofiènses, and where extradition bas been obtained upon 
the ground that such an offense bas been committed, the person whose 
custody and return bas been so obtained, cannot, when brought in the 
jurisdiction of the court, be tried for a différent offense, especially if it 
be not embraced in the terms of the treaty. Such a case is not alto- 
gether analogous to the one in hand, but it tends to show the good faith 
required between nations. Certainly the same character of faith should 
obtain between the executive authorities of the différent states of this na- 
tion, which iti many respects are foreign to each other. It seems to me 
that such authority should not be held to the seizure and removal of a 
citizen of its state when such seizure and removal were procured by 
fraud, falsehood, and imposition. It is ordered that the petitioner be 
discharged. 



Campbell v. Mayor, etc., of New York. 

(Circuii Court, S. D. New York, September 21, 1888.) 

Patents Yon Inventions— Actions foe Infkingbmbnt — Ebhearing — Nbwlt- 
DiscovERED Evidence. 

Act 1839, g 7, déclares that no patent shall beinvalid by reason of prior sale 
or use, except on proof that the sale or use had been for more than two years 
prior to the application. In a suit for the infringement of letters patent No. 
42,930, dated May 24, 1864, to James Knibbs, for an improvement in steam 
fire-engine pumps, on application flled May 13, 1864, plaintiff, instead of dis- 
proving prior sale and use, directed his efforts towards disproving consent 
and allowance to the same, on the supposition then generally shared by the 
bench and bar, and recognized in the answer, that consent and allowance 
were necessary to defeat the patent, and the case was determined accordingly. 
A sale of an engine containing the invention, which was forwarded April 28, 
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1862, was found, and on irehearmg, after the décisions of Andrews v. Eoeeff; 
133 U. 8. 367, 134 U. S. 694, 8 Sup. Ct. Rep. 101; 676, was held to invalidate the 
patent. On motion before final decree for leave to take proofs that the engine 
•was built on an order, and was not accepted until after May 13, 1862, held that, 
as it is not settled that prior construction without sale will avoid the patent, 
and as the case had been made to turn on an issue to which plaintiffl ha'd ad- 
dressed no évidence, and as the décision of the motion was not reviewable, 
the évidence should be admitted. 

In Equity. Motion for leave tô take further proofs. Othçr opinions 
în this case will be found in 9 Fed. Rep. 500; 33 Fed. Rep. 795; 35 
Fed. Rep, 14, 504. 

Marcus P. Nortrni, Horace G. Wood, and George Bliss, for plaintiff. 

Frédéric H. Betts, for défendant. 

Wheelee, J. The bill in this case sets up as valid letters patent No. 
42,920, dated May 24, 1864, and granted to James Knibbs for an im- 
provement in steam fire-engine pumps. The answer, among other things, 
allèges, that the patent was void, "because that the said alleged invention^ 
with the knowledge, acquiescence, and consent of said inventor and pat- 
entées, had been in public use and on sale in this country for more than 
two years before the said alleged inventor's or patentee's application for 
their patent therefor." On traverse of the answer proofs were taken. The 
record shows clearly that the plaintiff 's coniisel understood that consent 
and allowance of the inventor to sale or use of the invention more than 
two years before the application for a patent were necessary to defeat it; 
and that they aceordingly directed their efforts to disproving consent and 
allowance to such sales and use as appeared, and not to meeting the évi- 
dence of sale and use otherwise. On final hearing sale and use were 
fbuhd, btit without consent and allowance. Thèse were held to be essen- 
tial and controlling, The other issues were found for the plaintiff, anâ 
the patent was sustained. Campbdl v. Mayor, etc., 20 Blatchf. 67, 9 Fed. 
Rep. 600. After the décisions in Andrews v. Éovey, 123 U. S. 267, 8 Sup. 
Ct. Repi 101; 124 U. S. 694, 8 Sup. Ct. Rep. 676, settling that consent 
and allowance are immaterial, and that mère sale or use, not fraudulènt 
or surreptitious, is sufficient, the défendant moved for leave to amend 
the answer, if necessarj', to raige the question of sale and use alone, and 
for a rehèàring. The amendment was held to be unneeessary to form an 
issue as to mère sale and use. A rehearing was had, and the case was 
re-examined. The application for the patent was filed in the patent- 
office May 13, 1864. A sale of a steam fire-engine containing this in- 
vention, called the "Governor Hill," by the Amoskeag Manufacturing 
Company, to the city of Concord, N. H., sent on the 28th day of Aprii, 
1862, was found; and this sale was held, in view of the décisions in An- 
drews V. Hovey, to be sufficient to defeat the patent. Oampbell v. City of 
New York, 35 Fed. Rep. 504. The plaintiff now, before final decree 
Bigned, moves for leave to take proofs to show that the Governor Hill 
was built on an order from the city of Concord, and, although forwarded 
before, was not accepted till after May 13, 1862; that this engine did not 
în fact Contain this invention; and that putting thé invention into any 
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gteam fir^rengine by the Amoskeag Manufacturing Company, except into 
the Jasôn; G. Osgood at thë reqwèst of the inventor as an experiment, 
'yi»a stiîri'eptjîticn.lS and fraudùlëiit, With référence to his right to a patent. 
This, motion is resisted upon tlië aileged grounds that the évidence is not 
ïiewly-discovered, or might havé been discovered by due diligence; that 
it is cumulative; that it Wotild hOt in fact show anything fraudulent or sur- 
reptitious in the respect claimed ; that it would not change the resuit as to 
putting theipvention into the Go^^ernor Hill; that the effect of the sale 
upoQ the patent would not jae çhainged; and that the construction of the 
Governor Hill, which was unquestionably before May 13, 1862, would, 
without référence to the sale, invalidate the patent, ifit contained the 
invention. Ail thèse grounds hâve been considered in connection with 
those urged in favor of the motion. Thèse questions of law arise upon 
section 7 of the act of 1839, (5 St. 354.) That section provided that a 
constructor or purchaser ofa newly-invented machine, manufacture, or 
composition ofmatter should hâve the right to use and vend for use the 
spécifie thing without liability, but said nothing further about the effect 
of the construction. It declared that no patent should be held invalid 
by reason of the purchase, sale, or use prior to the application for a pat- 
ent except on proof of abandonment, or that the purchase, sale, or prior 
use had been for more than two years prior tO: the application. Hère 
is no déclaration at ail against the validity of the patent other than what 
is implied from the exception, and the construction of the patented arti- 
cle is left eut of that. The latest reported saying of the suprême court 
upon the subject appearg to be that at the close of the opinion in Andrews 
v.Hovey, 124 U. S. 719, 8 Sup. Ct. Rep. 686, where Mr. Justice Blatch- 
FOED said: 

"The second clause of the seventh section seems to us to clearly intend that, 
where the purchase, sale, or prior use referred to in it has been for more than 
two years prior to the application, the patent shall be held to be invalid, with- 
out regard to the cotisent or allowance of the inventer." 

Hère is no référence to the construction, but only to purchase, sale, 
or use; and no référence to the ûrst clause of the seventh section, which 
alone relates to the construction. The statement by the same learned 
justice in the opinion in the same case in 123 U. S. 274, 8 Sup. Ct. 
Rep. 105, that "the plain déclaration of the second part of the section is 
that, where the purchase or cpnstruction of the machine or article took 
place mor,e than two years prior to the application for the patent, or 
where the use or sale by the person who so purchased or constructed the 
machine or article took place at a time more than two years prior to the 
application, the patent becomes invalid," has been observed. But when 
that the second clause does not include construction in its déclaration,- 
and that use by the constructor more than two years prior to the ap- 
plication is referred to as one of the things that would defeatthe patent, 
which woul4, be defeated besides by the necessarily prior construction 
if that would hâve such effect, are noticed, the intention to hold and dé- 
clare that construction alone of the patented article, without sale or use 
two years prior to the application, would defeat the patent, does not 
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c]«arly appear. At most that intention does not so clearly appear as to 
make the exercise of discrétion not understood to be reviewable, in a 
matter so important as that hère involved is, to properly dépend upon 
it. This ground does not j in view of the terms of the statu te, and what 
bas been decided upon them, seem to be sufficient to control the décis- 
ion of this motion. The conchision that the bill should be dismissed 
was reached because of the sale merely of the Govemor Hill. The 
argument of the défendant in respect to this is that, if what took place 
was what the évidence sought to be introduced would tend to show, the 
patent would be noue the less defeated by it. The statute uses the word 
"sale"simply, and refers to the sale' as a completed transaction, required 
to bave been iully accomplished at least two years prior to the applica- 
tion, in order to defeat the patent. An order for the construction of the 
engine, accepted, would not make a sale of it. If the terms of the order 
were such that the construction, as it progressed, was for the city, and 
the maker merely furnished the labor, and materials which became the 
property of the city when used, the city itself would construct the eu* 
gine, and there would be no purchase of it by, or sale of it to, the city, 
and nothing, in the view now taken of the effect of construction, to af- 
fect the right of the inventor to a patent until there was use of the en- 
gine by the city. And if the terms were such that the engine remained 
ail the while the property of the maker as it was being built, a passing 
of the title afterwards would be necessary to make a sale to the city. 
This would not be done by merely forwarding the engine. It would be 
the property of the maker when forwarded, and delivery to and accept- 
ance by the city would be necessary to make it the property of the city, 
A refusai to accept it might make the city liable for damages, but that 
would not affect the right to the patent. The statute did not provide 
that it should. The évidence would tend to show that there was no sale 
completed of the Govemor Hill prior to May 13, 1862. 

The suggestion that the évidence is cumulative does not seem to be 
well founded. There bas been in reality no évidence on the part of the 
plaintiflftending to prove the factsnow sought tobeestablished; but that 
it is either not newly-discovered, or was not so situated but that due dil- 
igence would probably bave discovered it, is clear. If the right to hâve 
the case opened depended upon that, the propriety of a depial of the mo- 
tion would be plain. But the issue to which the évidence is material is, 
on the part of the plaintiff, newly-discovered. The décision in Andrews 
V. Hovey bas discovered it to those who took the testimony in bis beWalf, 
as well as to others. The law is not altered by that décision, but is de- 
clared to be diffèrent from what it was understood to be by them. The 
form of the answer appears to hâve aided that understanding. Thë; case 
bas been made to turn upon an issue of fact, to which the plaintiff has 
addressed no évidence. As the case now stands, the finding could not 
well be otherwise; but it is reached \yith a sensé ofinsecurity thatmakes 
it quite unsatisfactory. The plaintiff and bis counsel were in duty bound 
to knôw the law, and are liable to the conséquences of misunderstahding 
it, and are not entitied to relief from the conséquences while the mison- 
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derstanding was due to their own fault. That it was shared by othera, 
and by courts as well as by counsel^ is shown fully by the briefs of coun- 
sel and opinion of the court in Andrews v. Hovey, 124 U. S. 694, 8 Sup. 
et. Rep., 676. That it was shared to some extent by the counsel for the 
défendant, is shown by the form of the answer; although the présent 
counsel for thé défendant, at the first hearing in chief, strenuously con- 
tended that the law was as it was afterwards declàred to be in that case. 
In view of ail this, the rules of law do not seem to require that the 
plaintiff shall be tied down to the conséquences of the misunderstanding; 
and the prinoiples of justice would appear to be furthered by relieving 
him from them. As this is a matte'r of discrétion not reviewable, the 
exercise of it in a manner that will admit the évidence where due weight 
can be given to it, seems safer than the exclusion of the évidence from 
any considération would be. The plaintiff has leave hereupon to take 
and file testimony as to the engine the Governor Hill, and as to fraudu- 
lent and surreptitious use of the invention by the Amoskeag Manufact- 
uring Company, within 60 days. The défendant has leave to take and 
file testimony to meet this, and as to any use of the invention prior to 
May 13, 1862, by the Amoskeag Manufacturing Company, within 60 
days afler. AJnd the plaintiff has further leave to take and file testimony 
in rebuttal within 40 days after that. 



Thk F. & P. M. No. 2. 
Cabtœb V. The F. & P. M. No. 2., (Flint & P. M. R, Co. , Claimant.) 

iCireuit Court, E. D. Wùeonsîn.' October 1, 1888.) 

1. CoiiiiisiON— 'Between Ttjo and Stbambh— Ttas— Lights. 

A tug, ha-ving in tow a raft of logs about 600 feet long, and of sufBcient 
widti to flU the channel, arrived on the harbor at about 8:30 o'clock p. m. 
The hight was dark and rainy, a slight sea was beginning to make, and the 
current wàs running strong eut of the harbor. The tug exhibited the régula- 
tion green and red lights, and two vertical white lights Indicating a tow; the 
lighta beingyisible only from right ahead to two points abaf t the beam. There 
was no light upon the raft, but there was a lantern in a yawl-boat at the reat 
of th^raft. A propeller, approaching the harbor from the same direction, saw: 
the llght at the stern of the raft, which appeared to be about a miarter of a 
mile from the propeller, and to be that of a schooner at anchor. The tug ob- 
Berved the lights of the propeller, and sounded a danger signal, which the pro- 
peller supposed to hâve proceeded from some vessel in the harbor. A second 
signal was sounded, whereupon the propeller, unable to see any lights exçept 
the light in the yawl-boat, checked ita speed, and, on the sounding of a third 
signal, made a circle in the lake, and then entered the channel, where it col- 
lided with the raft. The mate of the propeller saw no lighta aheadon enter- 
ing.the channel, but heard thé tug's exhaust, and knew therefrom that a tug 
with a to"w was some where in the channel. Held. that U. S. Nav. Kule No. 
13, requiring rafts navigating or moored in any bay, harbor, or river to carry 
one or more white lights, placed in the manner prescribed by the board of au- 
pervlsing inspectors of steam-vessels, did not autliorize the régulation made 
by the boa^d. that rafts in tow should carry certain white lights, and that thè 
' tug' did nOt Tiolate statutory régulations in not so lightiug the raft. ' 
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2. Samu. 

Under articles 23, 24, of the act adopting the revlsed régulations, (28 U. S. 
St. at Large, c. 854, p. 442,) providing that with respect to the régulations due 
regard shall be hàd to ail dangers of navigation, and to ail spécial circum- 
stances rendering a departure from the rules necessary to avoid immédiate 
danger, and that nothing in the rules shall exonerate any vessel from neglect 
to Carry lights, or of the neglect of any précaution required by the ordinàry 
practice ofseamen, the tug was négligent in not exhibiting rear lights, which 
would indicate to the propeller her position, and that of her tow. 

8. Samb; — OvEBTAKiNG Vessbi». 

The propeller was négligent in entering the channel after the alarm signais 
were given, and after it had notice of the proximity of the tug and ita tow. 

In Admiralty. Libel for damages caused by a collision. 
0. C. Markham and 0. T. WiMiaim, for libelant. 
F. M. Hoyt, for claimant. 

Jenkins, J. On the 18th day of September, 1886, at about 6 p. m., 
the tug Aidrich started with a tow from Hamlin, a point on the east shore 
of Lake Mibhigan, bound fôr Ludiugton, some six miles south. 'This 
tow consisted' of à raft or boom of logs of from 225,000 to 250,000 feet 
in qnantity , indifferently called a balloon, sag, or bag boom. The boom 
wâs oomposed of from 40 to 48 pièces of square timber, eaeh of the length 
of about 35 feet, conneeted with each other at the ends by cbainsy atld 
attached' to the tûg by a hawser of 600 feet in length. The logs floated 
unattached within this boom, and when in motion the boom naturàHy 
assumed a balloon shape; the logs floating to the stern of the boom, whîch 
at the forward end came nearly to a point. It was about 220 feet in 
width at the stem, anid of the length of about 600 feet. The tug Was 90 
fëet in length. The tug, with her tow, arrived off the Ludingtou pièrs 
at about 8:30 o'clock p. m. of that day. The night was very dark, aûd 
rain was fallingi The wind was from the south-east, a slight sea was be- 
ginning to make, and the current was running strong out of the harbôr, 
The tug exhibitôd thé régulation green and red lights, and two vertical 
white lights, indicating a tow; thèse lights being visible only from right 
ahead to two points abaft the beam. There was also claimedj to hàve 
been a light in the engine-room shining out through a window irlthe 
reàr of the room; As the tow approached the piers there was no light 
upon the raftj but a laborer, with a lantern, was in a yawl-boat at the 
rear of the boom; his duty being to recover logs escaping therefrom. The 
tug with its tow was makiiig headway at the rate of one and one-half 
miles ain hour, and, as it nèared the pier, took in some 300 feet of the 
hawser; making thè distance from the stern of the tug to the stern of the 
raft about 900 féet^ At the same time the propeller approached from 
the north, on her uéual voyagé from Manistee to Milwaukee, touching'at 
Ludington, at the speed of from lOè to 11 miles an hour. The light» 
of the tug were not visible to the propeller, but heï captain saw the light 
at the stem of the raft, on the port bow, bearing aboût E. N. E. At ihe 
sounding of the second danger signal, hereafter referred to, this lightap- 
■ peared to iiiiil tb be difetant about a quartër of a mile from the propéU^, 
and some 2,000 feet or more north of the north piei*; to be statioriary; 
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and to be that of a schooner at anchor. The lights of the propeller were 
dbfeyfed-'by the tug, wliidhsotiiided a danger signal. At this time the 
propeller :ivas about one mile nprtlirwest from the piers, the tug being 
also outside, nearer to tbe harbor, and was iabout one-fourth of a mile iii- 
shorê from the; prppeller, This danger signal was heard on the propel- 
ler, and was supposed to hâve proceeded from some vessel in the chan- 
nel, or in tbe Père Marquette làke, constituting the harbor at Ludington. 
The propeller kepther course, headed for the beacon-light on the south 
pier. Shortlythereafterthe tug sownded a second danger signal, upon 
hearing which the captain of the propeller, unable to see any lights ex- 
cept the whiteJight in the yawl-boat, çhecked his boat down, and hauled 
her up S. S. E. The captain of the propeller states that between the 
first and second alarms he had not proceeded a quarter of a mile, and, ac- 
cording to the captain of the tug, was one-half mile from the piers; and 
the tug, by the same authority, was some 300 feet from the Ludington 
^er-light, and had not entered the channel. There was a third alarm 
sounded when the propeller was about 1,000 fpet north-west from the 
beacon-ligbtj.the tug being at that time,:accordingto her captain, in the 
channel between the piers. From the first alarm until then the tug had 
proceededonly from 800 to 1,200 feet, havjng struck the current, and 
making slow progress. ïlpon the third alarifa, tlie propeller's engine was 
stopped, her wbeelput hàrd a-port, and the ship, turned put, made a 
circle in the lake, and was then headed due east, and entered the harbor 
ihtigging the sOuth pier, proceeding at the rate of four miles an hour; 
just sufficient,,$s claimed by her master, to keep her under control. 
The north pi^r is about 1,600 feet long, the south pier projecte into Lake 
Michigan 200>,feet more. The distance between the piers at the mouth 
is 220 feet; at the eastend, 190 feet. The beacon-light is located on the 
Bouth pier, 300 feet east of its outer end, and direcUy opposite the outer ■ 
end of the north pier. The life-saving station is on the north pier, 800 
feet from its outer end. While proceeding between the piers, and, ac- 
cording to certain of the witnesses, at the beacon-light, and according to 
others of the witnesses opposite to or near the life-saving station, the 
propeller came in collision with the raft, separating some of the timbers 
of the boom, thereby permitting a portion of the logs to escape into the. 
lake, where tbey were lost. The libel is filed to recover the value of the 
logs so lost. 

; The inquiry first presented for consideratio» is as to the duty of the tug 
aûd the raft with respect to lights, and whefher that duty was performed- 
I am satisfied,,so far as concerus the tug, that she was properiy lighted, 
«nless, Under the circumstances of the case, ordinary prudence required 
. the exhibition of some light that would prove an effectuai warning to the 
coming steamer*; The tug carried the régulation colored lights forward, 
and two vçr^cal white lights, iudicating to Vessels approaching from 
ahead or upott Ithe beam that she had a tow. It would seem to bave 
beeu iœj*opep ini such case to exhibit the central range of two white 
lightaprovided by rule 7. T}ie U. S. GrantandThe TallyHo, 7 Ben. 195, 
201. It isinsisted by the claimant that the raft should bave been dif- 
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ferently lighted. Under rule 12, water-craft and rafts navigating any 
bay, barbor, or river, by hand-power, hors(>power, sail, or by the cOr- 
rent of the river, or which shall be moored iri'or nèar the chaniiel ot fair- 
way of any bay, harbor, or river, are required to carry onè or more good 
white lights, which shall be placed in such manner as shall be prescrîbed 
by the board of supervising inspectors of steam-vessels. Claiming under 
this autbority, the inspectors hâve divided the fulé prescribing the lights 
to be carried by certain water-craft navigated or moored as specified in 
rule 12, and apparently providing, as to rafts, in whatever manner nav- 
igated , thàt a raft of one and not more than two cribs in length shall éarry 
one bright light on a pôle not less than six fee-t high; of three or more 
cribs in length, shall carry one white light at each end of the raft of the 
same height; that rafts of more than one crib abrèast (a crib being thirty- 
two feet in width) shall carry one white light on each outside corner of 
the raft, making four lights in ail. Syn. Dec. Treas. Dept. 1883, p. 89. 
Such provision is manifestl}' wise; notice being thereby giveii to avessel 
approaching from any direction of the extent and boundaries of the raft. 
Such or similar provisions should be made obligàtory by the congress 
with respect to rafts in tow, as well as to rafts navigated as specified ia 
the rule. But I am not prepared to concède the powér of the board of 
supervising inspectors of steam-vessels to enlarge the obligations imposed 
by rule 12, or to enact régulations with respect to lights upon rafts not 
navigated as desiguated in the rule. The poWer granted is limîted to 
the régulation of the number and location of lights upon rafts navigated 
or moored as specified. It is not altogether clear that the inspectors de- 
signed to extend the régulation beyond the scopé Of the power conferrèd, 
but the régulation as to rafts is separated from the régulation of water- 
craft, and is in terms unlimited^ ïhe régulation must be restrict«d in 
its application within the limits of the power granted. I thereforehold 
that there is no régulation of the congress prescribing the chatacter and 
number of lights to be exhibited at night upon rafts in tow. 

What other duty then devolved upon the ttig àrid raft with respect to 
lights under the circumstances? Articles 23 and 24 of the act adopting the 
revised régulations (23 U. S. St. at Large, c. 354, p. 442) provide that with 
respect to the régulations due regard shall be had to ail dangers bf navi- 
gation, and to any spécial circumstances which may render a departure 
from the rules necessary toavoid immédiate danger; and that nothing in 
the rules contained shall exonerate any vessel from any negleot to carry 
lights or signais, or of the neglect of any précaution required by the ordi- 
nary practice of seamen, or by the spécial circumstances of the case. 
This tug had in tow a raft some 600 feet in length, and atthe widest part 
some 220 feet in width. The tow was distant from the tug some 600 
feet while in the lake, and some 300 feet as shè entered the piers. No 
lights of the tug were visible to a vessel approaching astern. I do not 
regard the light through the window of the engine-room as useful in any 
sensé as a waming. If there was such light, it v(>as necessarily low and 
dim, its effective power depending in large degree upon the situation df 
the lantem in the engine-room, and the condition of cleanliness of the 
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■window and thelantern. The lanternwas there for use in, and tolight, 
the engine-room; not for purposes of warning. It would not cast its 
raya far aft, and was not seen at any time from the decks of the propel- 
ler. This tow was a wide raft of logs, partially submerged, 10 times 
as wide as the tug, and, floating upon the waters, was not visible at 
any distance in that dark and rainy night. The only light was the lan- 
tern in the yawl-boat at the stem,, which, by an approaching steamer, 
might well be taken, at the snail pace the tow was proceeding, for a ves- 
sel at anchor. The tug was approaching the harbor at Ludington, the 
seatof an active commerce, and at an hour when her master knew the 
propeller was due. She was entering the channel with a raft of equal 
width of the channel, and which would neeessarily obstruct the passage 
of any vessel entering or leaving the harbor. The master of the tug knew 
of the propeller's approach when the latter was at least a mile distant, 
and no other lights than those mentioned were exhibited. The rules of 
navigation provide in certain cases for lights that will show ail around 
the horizon, (rnle 7;) that vessels. at anchor shall,exhibit at night, at a 
height not exceeding 20 feet above the hull, a white light in a globular 
lantem, :so constructed as to show a clear, uniform, and unbroken .light, 
visible ail around the horizon, and at a distance of at least one mile, (rule 
10;) and that every sail-vessel, on- the approach of any steam-vessel, dur- 
ing the night-time, shall exhibit a lighted torch upon the point or quar- 
ter to which such steam-vessel shall be approaching, (Rev. St. § 4234.) 
Thèse provisions indicate the care deemed necessary to give warning to 
approaching steamers. They déclare and regulate, with respect to navi- 
gation, the exercise of that ordinary care for the protection of others 
which devolves upon every one at sea or upon land. While not obliga- 
tory with respect to rafts, they point the way to what acts should be 
deemed acts of ordinary caution. If, as the rule déclares, prudence de- 
manda, in the case of a sailing vessel under way, that a torch should be 
exhibited by way of warning to a pursuing steamer, how much more is 
such or a similar effectuai warning required in the case of a raft. A ves- 
sel is to some extent itself a signal of danger. She can be seen in ordi- 
nary weather at quite a distance. But a raft of logs floating upon the 
water at nigjit gives no warning of itself, and is dangerous to navi- 
gation. Ordinary care requires that such lights should hâve been ex- 
hibited uppn the;raft as would indicate danger to a vessel approaching 
from any direction, and give suitable and timely warning. Failing such 
methods, it was incumbent upon the tug to exhibit such rear lights as 
would indicate to the approaching steamer her position, and give warn- 
ing of her tow.: Such or similar précautions in such a locàlity, and un- 
der the circunistances described, were, in my judgment, imperiously der 
manded by, prudence, and their omission was négligence. The Peshtigo, 
25 Fed. l^ep. 488, 490. I am herein fortified by several expert seamen, 
whose testimony has been produced, and stands uncontradicted and un- 
opposed, depj^ring the custom upon the Great Lakes to hâve for years 
been to hâve rafts in tow at night so lighted that their shape and dimen- 
Bious would bô; exhibited to approaching vessels, and that the.tugs of 



THE F. & P. M. NO. 3. 269 

such tows hâve been accustomed to exhibit at the stern a brigbt light in- 
dicating their présence to a pursuing vessel. The custom but conforms 
to the dictâtes of prudence, and emphasizes the duty which the law, in 
my judgment, imposes. I reach the conclusion, therefore, that the tug 
and raft were at fault, and that that fault was the primary and producing 
cause of the collision. 

This finding is not, however, conclusive of the right of the libelant. 
The disregard of duty by the tug and raft did not warrant the propeller 
to neglect any reasonable précaution to avoid a collision; and if, notwith- 
standing non-compliance with duty by the tug and raft, the propeller 
might hâve avoided the collision by ordinary skill and seamanship, then 
both vessels were in fault, and the damage must be equallyapportioned. 
The Continental, 14 Wall. 345. The record discloses, as to the location 
and acts of the vessels ât aiid preceding the collision, theusual bewilder^ 
ing conflict in the évidence. Much of it is mère guess-work, self-contra- 
dictory , and unreliable. Sonle of it is evidently the ofîspring of imagina- 
tion, stimulated by the excitement of the event. It would serve no useful 
purpose, however, to analyze this évidence. It is sufficient to state the 
conclusions to which my mind is impelled by a careful scrutiny of the 
testimony. If the master of the propeller niiscarried in judgment in lo- 
cating the signal, that was not of itself a fault, {The Lepanto, 21 Fed. 
Rep. 651;) and having, upon nearing the piers, reduced his speed to 
four miles an hour, so that the steamer could be stopped when the dan- 
ger became apparent, he was not so far at fault. The Scotia, 14 Wall. 
181; The Snrmatian, 2 Fed. Rep. 911. The danger signal was a warn- 
ing that a vessél was ahead. No lights being observable, the propeller 
was bound to assume that the vessel was not approaching. She was, 
therefore, as to the tug, the overtaking vessel, and bound at her péril to 
keep out of the way. The warning, however, did not require the pro- 
peller to stop; there being more than sufficient sea-room in the channel 
to pass. It was only required that she should proceed slowly, and with 
caution, sounding proper signais. In fact, there was no collision with 
the tug. The signal was not, however, notice to the propeller that the 
tug had a tow that was to be avoided. The obligation fo avoid collision 
with the tow did not becomè operative until notice that there was a tow 
to be avoided. {The Leland, 19 Fed. Rep. 771 .) In entering the channel 
the tug made her course to the south pier, thence towards thenorth pier, 
so as to swing her tow into the channel, and avoid contact with the end 
of the north pier. The collision occurred at Or very near the beacon- 
light on the south pier; the propeller striking the boom at or forward ol 
its center. This must- hâve been so, for the captain of the tug states 
that when the propeller was coming in after making her circle the tug 
was 500 feet from the end of the south pier. The tug was 90 feet in 
iength, the hawser 300 feet, and the raft 600 feet. This would leavethe 
entire raft outside of the north pier. When the propeller entered the 
channel the tug was 600 feet àhead of her. The stern of the tow was 
then necessarily astern of the propeller. The yawl-boat was at that timé 
outside the pier, and the light was nearly 200 feet to the north^west of 
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thé prûpeller. Upon the collision tljg propeller immedîately reversed 
her.engine, and began to back» which threw her stern over to port, 
and further into the raft. It is manifest she did not strike the tow 
astern, for in that event the steamer would not hâve encountered the raft 
with her propeller as she backed, and wonld hâve met serions difBculty, 
and probable disaster, in forcing her way through a compact body of logs 
ÛUing the entire width of the channel, whereas she proceeded after the 
collision without difficulty. I find no act of négligence in the conduct 
of the propeller at the immédiate moment of collision. 

Was the propeller in fault in attempting to enter the channel at the time 
and under the eircumstances disclosed? Three alarm signais had been 
sounded, which the captain of the propeller was unable to locate. He 
states thèse alarms to hâve been sounded before he put his wheel hard 
a-port, and tumed out into the lake. Thero is great contradiction in the 
évidence of the location of the vessels at the times of thèse différent signais, 
but I shall assume the fact to be as stated by the captain of the propeller. 
His object in turning into the lake was cautionary, and to locate the 
danger signal. The first alarm appeared to him to come from the little 
lake inside the piers in the vicinity of the railroad dock and ferry. The 
second alarm sounded nearer to him, ahead of him; but he could not 
say whether in the channel or not. At the third alarm the propeller was 
1,000 feet away from the beacon-light. It sounded close, and from 600 
to 1,000 feet away, a little on her port bow. The propeller being only 
800 feet from the north pier, and the signal sounding not over 1,000 feet. 
away, the captain, in the exercise of ordinary caution, was bound to as- 
sume that the alarm proceeded from a vessel at or near the mouth of the 
channel. Since he could discern no lights then, or after he had turned in 
the lake and headed for the channel, he was bound to assume that the 
vessel was not approaching him, but was ahead of him, passing up the 
channel. He was therefore, as to the tug, iraposed with the responsi- 
bility of an overtaking vessel. AU this, however, disconnected with 
other circumsttances, was no notice of the tow, and, there being ample 
sea-room to pass, there was no fault in proceeding at, cautions speed, if 
the propeller is not otherwise chargeable with notice of the tow. The 
captain of the propeller heard the tug exhausting, but, he claims, not 
before the collision. He asserts that he gounded one whistle to indicate 
to the tug that he would pass to starboard, but that this was donc after 
the collision. The mate of the propeller, hpwever, asserts that this 
signal was given just as the propeller started ahead after coming around, 
before the beacon-light was reached. In this \}e is corrobprated by the 
évidence for the libelant. It was a proper signal to hâve been given be- 
fore etitering the channel, the exact location of the tug being unascer- 
taiined. The mate also states that he could see no lights ahead, but 
that he heard the tug's exhaust, and therefrom knew that a tug with 
a, tow was somewhere in the channel. He knew this before the beacon- 
light was reached. He knew.it before the propeller entered the channel. 
He knew it when the propeller headed to enter the channel, and was 
nearly 1,000. feet away from the beacon-light. The propeller, thea, had 
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timely warning of danger. That warning is located by her captain as 
just within the channel piers. When the propeller rounded to and 
headed into the channel, no lights could be seen, so that he ought to hâve 
presumed that the danger waa net apprcaobing.; The known absence of 
lights imposed upon him the greater caution. The exhaust of the tug, 
indicating a4;ow, was heard by the mate as the propeller started ahead 
after coming around. The captain, in the exercise of diligent caution, 
should hâve heard that exhaust, if he did not. Notice to the mate traîs, 
howevér, notice to the vessel. If he failed to communicate the fact to 
his sùperior officer, he violated his duty; but the propeller is none the 
less resJJonsible. Knowing, then, or chargeable with knowledge, that a 
tug with a tow was ahèad; that no lights were exhibited indicating the 
character or dimensions of the tow, — the propeller was placed in the 
situation, as to the tow, of an overtaking vessel, and bound to këep out 
of the way. Rule 2^; The Charles Morgan, 6 Fed. Rep. 913; Whitridge 
V. DiU, 23 How. 448, 454. I think that, under the circumstances, dili- 
gent caution required the propeller to stop. The captain had reason- 
àble cause to apprehend danger. He knew that it was near. Nbtwith- 
standing the neglect of lights by the tug and tow, the propeller had po 
right to procëed, apprehending a, near danger. I hâve not oyerlôoked 
the évidence of expert seamen tëstifying for the claimant. I should lày 
great stress upon their opinions if fouiided on the whole évidence; but 
in the case propoùnded to them, the fact of thé exhaust of the tug being 
heard on the propeller when headed foir thè channel, and indicating a.n 
tihlighted tow near at hahd, was not a stated factor in the problem 
submitted for their judgment. I cannot think they would approve the 
entering of the harbor, upon sùch a night, with a known but unsèen daii- 
ger just aheàd. The propeller should hâve beenstopped untiLthe chan- 
nel wàs known to be clear. A steamer inoving in narrpw waters,,espè- 
cially on a dark and rainy night, should exercise greàt caution and vigil- 
ance. Shë proceeds at her péril in the face of a known danger. Both 
yessels being in fault, the damages must be dîvided. 
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The Phœnix. 
LowNDEs V. The Phœnix. 

(Disfriet Court, D. South Carolîna. March, 1888.) 

Admtbaltt— Pbactice^Bond fob Costs— JtTRATOKT Caution. 

In admîralty, undei a strict rule that a stipulation for costs must be flled 
with the libel, upon a ï)roper showing one may be allowed to sue upon "a 
juratory caution," and, when a libel bas been flled, with security, which is 
sbown to be bad, upon a motion to file additional security tlie court will not 
order an absdlute dismissal upon failure to file sucb security. 

In Admîralty. Motion for additional security for costs. 
Inglesby & Miller and J. F. K. Bryan,- for libelant. 
I. N. Nathan, for claimant. 

SiMONTON, J. The libel is for personal injuries to one of a gang of 
stevedores engaged in loading thç steam-ship. When libelant filed his 
libel, he gave thé stipulation for costs, with one Gardner as surety. 
The claimant bas filed à certificate frbm the state court showing that 
there are entered against Gardner several judgments yet unsalisfied. 
Upon this he moves an order that libelant give additional security on 
pain of dismissal of his ïibel. ' The.proctors for libelant state that prob- 
ably he canhot give additional security, and in this event they ask that 
the privilège of a juratory caution be reserved tô him. Suits in forma 
pauperis, or, using the technical words in admiralty, upon "a juratory 
caution," are recogpized in thè district courts of the United States. 
Bradfm-dv.Èradford, 2 Flip, 281; Polydorev. Prince, Ware, 410; Thomas 
y. Thorwe-gàn, 27 jFed. Rep. 400. And this in courts in which there is 
an imperative rùlé requiriiig security for costs. We hâve such a rule, 
(25). There is much to commend.this indulgence to poor suitors. It 
would be abhorent'to a sensé of justice to refuse the remedy for a clear 
right on the only ground that the suitor cannot give a bond for costs. 
But it may be abused. In a port filled with shipping the temptation 
may be very strong to libel a ship just about to sail and force the pay- 
ment of a groundless or extravagant claim. If there be no check in the 
shape of a stipulation for costs, this may lead to irréparable loss, or in- 
tolérable wrong. No final rule on this subjeet will be made. Let an 
order be taken, requiring additional security, to be put in within five 
days. If at the expiration of this time no security be put in, and il it 
be established in a proper way that none can be put in, the merits of 
the case prima /acie will be examined. 
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CONNOE a <d. V. ViCKSBUKQ & M. R. Co. 
{Oireuit Court, E. B. Missouri, E, r, October 5, 1888.) 

1. OODKTS— FeDEBAL COUBTS— JtJRISDICTION— NoN-ReSIDENT CORPORATIOIi'. 

Under the provision of act o( March 8, 1887, that no civil suit shall be 
brougbt in tbe fédéral courts in any district other than that whereof défend- 
ant is an "inhabitant, " but that, where jurisdiction is fonnded only on diverse 
citizenship, suit shall be brought only in the district of the résidence of one 
of the parties, a circuit court in Missouri bas no jurisdiction of an action 
against a corporation created by the state of Mississippi, and having its prin- 
cipal oflBce there, for damages for acts amounting to a violation of the Inter- 
state commerce law, though défendant has an office and agent in Missouri, 
and plaintiff résides there, and though the pétition shows a cause of action at 
common law. 
8. Same— Objbctioks to JuErsDicTioîf— Motion to Dismiss. 

Where the pétition shows on its face that the court has not jurisdiction of 
the cause, the action may be dismissed ou motion. The objection need not 
be flrst raised by demurrer. 

At Law. Motion to set aside the return, and to dismiss the suit. 
Minor Meriwether and Henry W. Bond, for plaintiffs. 
PdHard & Wemer, for défendant. 

Tëayee, J. In this casé plaintiffs are citizens of Missouri, and the 
défendant ia a coi'poration created by the laWs of the state of Mississippi, 
and has its chief office and place of business in that state. The pétition 
avers that défendant also has an office in the city of St. Louis, and has 
an agent in this city for the transaction of its business. Process has been 
served on the alleged agent, in accordance with the laws of Missouri reg- 
ulating service upon foreign corporations. Défendant appears specially, 
and moves to set aside the marshal's retum of service, and to dismiss the 
suit on two grounds: Hrsii Because the pétition shows that the cause 
of action is of such character that défendant can only be sued thereon in 
a fédéral court, in the district where it was incorporated and has its 
chief office,— that is, in Mississippi. Second. Beca.use (as it is claimed) 
the person on whorn process was served was not its agent at the time of 
service. An objection is raised to any considération of the first point 
of the motion, for the reason that it is not raised by demurrer. With 
référencé to that objection it is only necessary to say that, where it is 
claimed that a pétition shows on its face that the court is without juris- 
diction of the cause, I can conceive of no substantial reason why the de- 
fendant should not be permitted to move a dismissal of the same on that 
ground. In such case it is, in my opinion, whoUy immaterial whether 
the jurisdictional question is raised by demurrer or by motion to dismiss. 
I accordingly proceed to consider whether the first point of the motion 
is well taken. 

The first section of the act of March 3, 1887, regulating the jurisdic- 
tion of fédéral courts, provides that "no civil suit shall be brought be- 
fore either of ëaid courts (district or circuit) against any person * * * 
v.36F.no.5— 18 



27;4 FEDERAL EEPORTEE. 

in anj' other district than that whereof he is an inhabitant; but wbere 
jurisdiction is founded only on the fact that the actiop is between citi- 
zens of différent states, suit shall be brought only in the district of the 
résidence of either the plaintiff or the défendant." In the présent case 
it is obvions that the jurisdiction of this court (if it has jurisdiction) does 
not dépend "only on the fact" that plaintiff and défendant are citizens 
of différent states. The aôtioii is brought to recover damages sustained 
by reason of violations of an act of congress approved February 4, 1887, 
(24 U. S. St. at Large, 379,) commonlycalled the "Interstate Commerce 
Law." The pétition is drawn with spécial référence to the provisions of 
that law, and states a cause of action over which the fédéral courts are 
expressly given jurisdiction by the ninth section of the act, without réf- 
érence to the cîitizenship of the parties. It has been suggested that the 
pétition states a cause of actions at common law as well as under the stat- 
utCj but it is lunnecessary to détermine that question on this motion, for, 
éven if the acts complained of do give a right of action at common law, 
it is also true that they amount to a violation of the interstate commerce 
act; and the fédéral courts hâve been given jurisdiction of suits brought 
to recover damages growingout of violations of that act, without référ- 
ence to the cjtizenship of thé parties litigant. Vide § 9, supra. In any 
view of the case made by the pétition, it is clear that the jurisdiction of this 
court is not dépendent "only on the fact" of diverse citizenship; therefore, 
if jurisdiction df the causé is retained, it must be on the ground that the 
deîend&nt ia &n "inhabitant" oî this district within the meaning ofthe 
act of Marcha, 1887. 

For the purpose of determining whether défendant is an "inhabitant" 
of the district, I shall assume that the averments of the pétition are true; 
that is, that it keeps an office and an agent in this district, for the pur- 
pose of making freight contracts, but that its chief office, as well as its rail- 
road, is locatedin the state of Mississippi. Does the fact, then, that it , 
bas an office and an agent hère constitute it an "inhabitant" of the dis- 
trict? This précise question, for reasons that appear to me to be sound, 
has beeli decided in the négative by the circuit court of the United States 
for the Southern district of New York and Northern district of Illinois. 
Halstead v. Mcmning, 34 Fed. Rep. 565; Manufacturing Co. v. Manufact- 
uring Co., Id. 818. See, also, Reinstadler v. Reeves, 33 Fed. Rep. 308. 
It has long been the setUed rule, that a corporation created by a certain 
State, by virtuô of that fact is tb be deemed a citizen of that state for the 
purpose of determining questions of fédéral jurisdiction dépendent on 
citizenship. For the same reason that entitles it to be regarded as a cit- 
izen of the state that créâtes it, it may also be said to be an inhabitant 
of such state, espécially if (as io this case) its chief office and place of 
business is tberelocated. In one case, at least, a corporation bas been 
termed an inhabitant as well as a citizen of the state under whose laws it 
was incorporated. Thus in the case of RaUroad Go. v. Letson, 2 How. 
656, the court say: 

"A corporation created by a state * • * seems to us to be a person, 
though an artiâcial one, inhabiting and belonging to that state, and therefore 
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entitled, for the purpose of suing and being sued, to be deemed a citizen of 
that State." 

If an artificial person like a corporation may be an "inhabitant" of a 
state or district, it eau with most propriety be saicl to be an inhabitant 
of the state that created it, or of the state where it keeps its records and 
principal office, and where its chief officers réside, or may most usuallj' 
be found. Thèse, in my judgment, are the tests which should déter- 
mine the domicile of a corporation; and, tried by such tests, the défend- 
ant is clearly an inhabitant of the district of Mississippi. No other rule, 
indeed, seems to be applicable to the détermination of the question of 
domicile, unless it be held that a corporation is an inhabitant of any and 
everj' state where it bas an office and transacts business. But if the latter 
position be assumed, no reason is perceived why it might net with as 
good reason be held that a, corporation is likewise a citizen of each state 
where it maintains an office and transacts business. That, however, is a 
doctrine at variance with ail of the décisions respecting the citizenship 
of corporations. On the assumption that the défendant bas an office and 
agent in this state, it goas without saying that it might bave been sued 
in this district under the act of March 3, 1875, to détermine the juris- 
diction of the United States courts, as that act permitted suits to be 
brought against a défendant, not only in the district of his résidence, 
but wherever he might "be found at the timeofserving * * * pro- 
cess." Thèse latter words, permitting service where a défendant may be 
found, hâve been dropped in the amendatory act pf March 3, 1887, for 
the manifest purpose of requiring ail suits to be brought in the district 
of the defendant's résidence, excepting those suits in which jurisdiction 
is dépendent solely on the fact of diverse citizenship. The authorities 
cited by plaintiffs' counsel in opposition to the mption (being ail décis- 
ions under the act of March 3, 1875) are therefore not in point. The 
motion to dismiss the suit for want of jurisdiction over the person of the 
défendant (it being an inhabitant of the district of Mississippi) is there- 
fore sustained, and the suit is dismissed. 



Armsteong V. Teautman d al. 

{avreuii Court, 3. L. Okio, W. D. May 81, 1888.) 

CounTS— Fedbbai, JtrBtsDicTioN— Actioks bt Recbiveks dp National Baises 
—Act March 3, 1887. 

Act Cong. Mnrcb 3, 1887, § 4. déclares that national banking associations 
are, for the purpose of ail actions by or against them, at law or in equity, to 
be deemed citizens of the states in which they are respectively located, but 
"the provisions of this section shall not be held to afEect the jurisdiction of 
the courts of the United States in cases commenced by the United States or 
by direction of any oflacer thereof, or cases for winding up the affairs of any 
Buch bank." Held, that a rçceiver of a national bank may still maintain a 
suit in the United States circuit court, without référence to the citizenship of 
the parties or to the amount inTolved, to recover a claim due the bank. 
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At Law. On motion to dismiss. 

Jackson, J. This case is before the court on the motion of défend- 
ants Frank Haffner and Christian HafFner to dismiss the pétition for 
want of jurisdiction in this court to entertain the suit. The motion is 
based on two gronnds, viz.: Mrst, that the petitioner is a citizen of the 
same state with the défendants; and, secondly, that the amouut cJaimed 
(being only $1,333.58) is insufficient to confer jurisdiction upon the court 
under the act of March 3, 1887. The pétition shows that David Arm- 
strong, a citizen of the Southern district of Ohio, is the duly appointed 
and qualified receiver of the Fidelity National Bank, of Cincinnati, Ohio, 
which was lately a corporation organized under the banking laws of the 
United States, and became the holder and ownër of a certain check for 
$1,333.58, having date June 20, 1887, drawn by Trautman & Fischer 
on the German National Bank of Cincinnati to the order of the défend- 
ants Frank and Christian Haffner, under the firm name of F. & C Haff- 
ner, and by them indorsed; that said check, which was the property of 
said Fidelity National Bank and a part of its aasets which came into the 
possession of said receiver by virtue of his appointment, was duly pre- 
sented at said 'German National Bank for payment; that the same was 
iiot paid; and that said drawers and indorsers had due notice thereof. 
The question presented by the motion of the défendants Frank and 
Christian Haffner to dismiss the pétition for want of jurisdiction is 
whether, under the act of March 3; 1887, a receiver of a national bank 
may maintain a suit in this court, without référence to the citizenship 
of the parties and of the amount involved, to recover a claim or demand 
due the national bank, whose assets hâve been transferred or assigued 
to him by opération of law under his appointment. 

Prior to the act of March 3, 1887, this was not an open question. It 
was well settled by several décisions on the circuit, under the act of 
March 3, 1875, and prior acts, that receivers of national banks, being 
ofBcers of the United States, could maintain such actions without regard 
to the citizenship of the parties or the amount involved in the suit. 
E-dinghuysen v. Baldmn, 12 Fed. Rep. 395; Price v. Abbott, 17 Fed. Rep. 
506. In this last case the subject was fully reviewed by Mr. Justice 
Gray, and the jurisdiction of the circuit court was maintained. In the 
case oî Armstrong v. Ettlesohn, ante, 209, (very recently decided,) Judge 
Blodgett has sustained the jurisdiction of the court, without regard to 
the amount involved, under the act of March 3, 1887; citing Price v. 
Abbott, 17 Fed. Rep. 506, as applicable to the latter act. While by the 
fourth section of the act of March 3, 1887, national banking associaitions 
are, for the purpose of ail actions by or against them, real, personal, or 
mixed, and in ail suits in equity, to be deemed citizens of the states in 
which they are respectively located, and while the jurisdiction of- the 
fédéral courts in suits by or against those associations is only such as 
they would hâve in cases between individual citizens, it is, however, ex- 
pressly provided that "the provisions of this section shall not be held to 
affect the jurisdiction of the courts of the United States in cases com- 
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menced by the United States or by direction of any officer thereof, or 
c^ses for winding up the afiFairs of any such bank." It seems clear that 
nnder this provision the jurisdiction of this court is preserved in cases 
like the présent, where the receiver is engaged in winding up the affairs 
of the national banking association, and invokes the aid of this court ia 
coUecting the assets of the bank. 

The court is of the opinion that défendants' motion is not well taken, 
and should be disallowed. It is accord ingly so ordered, with oosts, and 
the défendants are allowed 30 days to answer the pétition. 



McCoNVILLE V. GiLMOUR Cl (d. 
(Oireuit Court, 8. B. OMo. August 17, 1888.) 

1. Courts — FbdekàI/ Courts — Jurisdiction — National Banks — IssoLTEaiCT 

— Ageiîts. 

The fédéral courts hâve the same jurisdiction of suits by and asaiust the 
"agents" of national banks appointed under the national banking acts of côn- 
gress, when the " receivers " of an Insolvent bank hâve been displaced by such 

agents," as they hâve of suits by and against the "receivers" of such banks, 
each being in the same sensé offlcers of the United States, and each represent- 
ing in precisely the same relation the bank in its corporate capacity; and this 
jurisdiction attaches without regard to any diveraity of citizenship of the 
parties or the amounts involved. 

2. Parties— BuBBTiTTiTioîi. 

When the receiver of an insolvent national bank has been displaced by an 
"agent" appointed under the acts of congress in that behalf, it is proper prac- 
tice to substitute, upon motion, the "agent" as the plaintifE on the record in 
place of the "receiver, " in a suit already commenced by the latter. 

At Law. Motion by James McConville, who commenced this suit as 
the "receiver" of the Metropolitan National Bank of Cincinnati, to sub- 
stitute himself as the "agent" of the said bank, appointed under the pro- 
visions of the, third section of the act of June 30, 1876, c. 156, as the 
party plaintiff entitled to continue the suit in the latter capacity against 
the défendants. 

WiUiam B. Bumet and /. E. Bruce, for plaintiff. 

Champion & Williams and Logan & Slattery, for défendants. 

Hammond, J. It having been established, especially by the judg- 
ment of this court in the case oî Armstrcmg v. Ti-aiUman, ante, 275, that 
we bave jurisdiction of cases brought by the receiver of a national bank, 
without regard to diversity of citizenship or the amount involved, I do 
not see why we bave not the same jurisdiction. of suits brought by the 
"agent," appointed under the provisions of the national banking act to 
take the place of the receiver under certain circumstances named in the 
act. Act June 30, 1876, c. 166, (1 Supp. Rev. St. 216; 19 St. R3;) 
Armstrong v. TraïUinan, supra; Armstrong v. Ettlesbhn, ante, 209; Price v, 
Abbott, 17 Fed. Rep. 606; Erdinghuysm v. Baldvoin, 12 Fed, Rep. 395. 
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This "agetit" is an officer of the United States in every sensé tliat the 
"receiver" is, albéit he is somewhat differently appoint ed, and his du- 
ties are precisely thé same, arid although he takès up the business at a 
somewhat later stage of the winding-up proceedings; and, so far as I 
can see, every argument used in the reasoning of thèse cases to support 
the jurisdiction applies with equal force to the "agent" as to the "re- 
ceiver." Indeed, the "agent" is only the "receiver" under another name. 
By the very terras of the act itself, defining the powers of the "agent," 
he may apply to this court for authority to sell, compromise, or com- 
pound the debts, and may sue and be sued in his own name or that of 
the association, and the gênerai scope of his duties and powers as there 
defined are those of the receiver and of ail receivers winding up an in- 
solvent corporation. The argument against the jurisdiction proceeds on 
the notion that after the depositors and creditors are paid, the United 
States has no further interest in the matter, and that the whole admin- 
istration, being tumed over to the shareholders through this "agent," the 
concern relapses into the condition existing befpre insolvency, and that 
the jurisdiction of the fédéral courts is thereby ousted. But this would 
be an unneçessary and possibly disastrous séparation and division of the 
jurisdiction over an insolvency proceeding, that should not bepermitted 
upon any mère implication or inferenoe, and only submitted to upon an ex- 
press command of the statute. It would be a reversai of the gênerai rule, 
which concentrâtes the jurisdiction over insolvency proceedings rather 
than disperses it. Moreover, the United States haS no more interest in 
the matter before than after the appointment of this "agent." The législa- 
tion contemplâtes a more independent and exclusive control by the United 
States of the assets before than after this "agent" is appointed, in the in- 
terest of creditors and depositors, no doubt, and for obvious reasons. It 
also contemplâtes a somewhat exclusive control by the shareholders of the 
remuants of the insolvent assets, alsb for obvious reasons. Nevertheless> 
the interest of the United States in the matter is precisely the same, and, 
in both situations of the assets, is based solely on grounds of public pol- 
icy equally applicable to either. Having established thiè' national bank- 
ing System upori the faith of fédéral supervision aîld control in certain 
cases, among which are thèse useful and necessary provisions for wind- 
ing up a concern, in the event of insolvency, it induces depositors to 
place their money in them, creditors to deal with and trust them, the 
people at large to accept their circulating notes as money, and sharehold- 
ers to invest in the shares of stock. Now, the latter are as much entitled 
to the protection arising out of the public policy manifested by the acta 
of congress for the fédéral scrutinyand control in théir dealings mtcr sese, 
in case of insolvency, as creditors are entitled to that protection, and for 
the same reason precisely. The method of dealing with the assets in the 
one case or the other may be widely différent, but this cannot affect the 
question of jurisdiction arid the reason for it. The conclusion of th& 
argument is in itself a non seqwUur, &hà it does not foUow because th& 
act of congress grants the shareholders the privilège of controUing the 
further proceedings in insolviency after the debts are paid, that the fed- 
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eral jurisdiction does or should cease, but on the contrary the reason for 
continuing it is the same. 

The jurisdiction being thus established for the "agent," who is thô 
suecessor of the "receiver," there can be no doubt about the right to sub- 
stitute him as a new party to a suit commenced by the " receiver," during 
his existence as such. It is the common right and practice of substitut- 
ing as a new party to the record any suecessor in interest and représenta- 
tion whenever a change occurs by death or otherwise. Each of thèse 
administrative officiais — the "receiver" and the "agent" — represent the 
bank in its corporate capacity, and neither of them is more or less than 
the other such a représentative. The "agent" is in no sensé a purchaser 
from the " receiver," and occupies no relation analogous to that of one 
who takes from another by purchase, but is oaly a suecessor in interest 
and office to the same right or title as thatheld by the "receiver," and 
80 faJls within the gênerai rulé of substitution of one such représentative 
for another whenever there shall be a change. Indeed, hère there is 
scaroely any neoessity for a substitution, except for the bare purpose of 
technical conibrmity, since the "receiver" and the "agent" are one and 
the same person, and eitheir may, under the privil^es of the statuts, sue 
in his own name as "receiver" or "agent." 

Motion granted. 



WEDBKnJD V. SOUTHEHN PaC. Co. 

((Hreuii Court, D. Necada. October 1, 1888.) 

BmiovAii or Causes— Time op Applicatios. 

In an action begun in a State court défendant wasby state'statute required 
to answer the complaint on or bef ore May 1, 1888. On May Ist défendant ap- 
peared specially in the case, and mpved to set aside the service of summons, 
but neither sought nor ôbtaihed any rule or order of court extending its time 
to plead to the complaint. The motion to quash the service of summons was 
heard, and taken under advisement by the court, May 28th. While the same 
was 80 under advisement, on May Slst, défendant filed its gênerai answer to the 
, complaint, and at the same time flled its pétition and^bond on removal to this 
court. On motion to remand. held, that the case must be remanded; the péti- 
tion and bond not having been flled in the state court at the time défendant 
was by law required to answer or plead to the complaint; no extension of 
time having been granted by any rule or order of said state court.' 

iSffllabus by the Covri.) 

On Motion to Remand. 

John F. AUxander and R. H. Linâsay, for motion. 

J. B, Marshall and Baker & Winea, contra. 

Sabin, J. The plaintiflf in this action is a citizen and résident of the 
state of Nevada. The défendant is a corporation organized under the 
laws of the state of Kentucky, and is the lessee of the Central Pacific Eail- 

. >A8 to what is the proper thae for fllitig an application for removal of a cause from 
« state to a fédéral «jourt, see Whelan' v. Kailroad'Cio., 35 Fèd. Rep. 849, anS^uote. 
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road; a Une of road extending from San Francisco, Cal., to Ogden, Utah. 
The action is brought by plaintiff to recover from défendant the sum of 
$77,000 damages alleged to hâve been sustained by plaintiff on account 
of injuries by him received December 22, 1887, by reason of defendant's 
négligence and carelessness in transporting plaintiff as a passenger over 
said railroad, in Washoe county, state of Nevada. The action was be- 
gun in the proper state court, in Washoe county, April 21, 1888, by the 
filing of a complaint and the issuance of sumnions thereon on said day. 
On the same day, the sheriff of Said county personally served said sum- 
mons, together with a certified copy of the complaint, on H. W. Hig- 
gins, "agent of défendant," at said county, as appears by the sheriff's 
return upon said summons. H.iggins was defendant's freight agent at 
Eeno, in said county. The summons, and statute of Nevada applicable 
thereto, required the défendant to answer said complaint within 10 days 
after the date^of service thereof, exclusive of the day of service. This 
would hâve required the défendant to appear and plead to said compjaint 
on or before May 1, 1888. On said May Ist défendant appeared spe- 
cially in said court, by motion to set aside the service of the summons 
as insuflBcient. This motion was supported by affidavits. On May 28th 
this motion was heard by the court, both parties being présent by their 
attorneys, and was taken under advisement by the court. : It is conceded 
that this motion was never decided by the court. On May 31st, and 
while said motion was still pending, défendant filed, in said court, its 
gênerai answer to the complaint, and at the same tirne filed a pétition 
and bond for the rcmoval of the causé to this court. The ground of re- 
moval relied upon is that of the citizenship of the parties, plaintiff being 
a citizen of Nevfeda, défendant of Kentucky. Défendant failing to pro- 
duce a perfect record of the case in this court, the plaintiff. caused the 
same to bé filèd hère, and now moves the court to remand the case to 
the state court for trial, under the provisions of section 3 of the act of 
Gongress of March 8, 1887 , relative to removal of causés. The portion 
of said section, applicable to this motion, reads: 

"That whenever any party entitled to remove any suit mentioned in the 
next preçeding section, except in such cases as are provided for in the last 
clause of said section, may désire to rëmove such sujt from a state court to the 
■circuit courjt pf the United States, he raay make and Ole a pétition in such 
state court at the time, or any time before the défendant is required by the 
laws of the state, or the rule of the state court in which such suit is brought, 
to answer or plead to the déclaration or complaint of the plaintiff, for the re- 
moval of such suit into the circuit court to be held in the district where such 
suit is pending; and sball make and file therewith a bond," etc. 

In this case, as we hâve seen, the state statute required the défendant 
to, plead to the complaint on or before May 1, 1888. It is true that on 
that day the dèféhdant specially appeared in the state court, and nàoved 
tÔ set aside the'service of the summons. But this, in itself, in nowiso 
ext'ended defettdànt's time to answer or plead tO thé complaint, without 
an order or rule of court extending such time. The record does not 
ehow that any such rule or order was asked or obtaîned, nor is it sv}g- 



WEDEKIND ». SOUTHERN PAC. CO. 281 

gested that there is any error in the record in this respect. We hâve 
carefully examined the rules prescribed and adopted by the district 
judges of this state for the conduct of business in their courts, and no- 
where in the 35, rules by them adopted can we find any suggestion that 
a motion of this kind bas the force or effect of extending indefinitely, or 
at al], the moving party's time to plead. Doubtless, in any proper case, . 
the court would, upon motion, grant an extension of time to plead, pend- 
ing the considération of an important preliminary motion. But in this 
case no such request was made, or extension obtained, and we know of 
no reason why plaintiff might not bave entered defendant's default on 
May 2d for want of a plea, answer, or demurrer. Were we to consider 
defendant's motion as a spécial plea, or in the nature of a spécial plea to 
the jurisdiction of the court, then defendant's position is uo better, as 
the pétition and bond for removal should hâve been filed contemporane- 
ously with such plea. 

We do not, however, consider this motion as a plea. It was simply 
a motion. It might bave been made and heard in the state court, or in 
this court, just as défendant may hâve prèferred. It was preferred that 
it be heard in the state court, and the pétition for removal was not filed 
until 30 days after the date of motion, and no extension of time to plead 
was sought or obtained, and that time expired May Ist, unless extended 
by order of court, or by stipulation of parties. The object of this pro' 
vision of section 3 is obvious. It was intended to compel parties to dé- 
cide, in limine, in what court they wish the trial of the case to be had, 
and to make them abide by such décision. It would seem uunecessary 
to review at any length the rulings of the courts, suprême or circuit, 
upon the removal of causes either under the act of 1875 or that of 1887. 
They are uhiform in holding parties to a strict compliance with the terms 
of the statutes. The jurisdiction of the circuit court is spécial, and it 
must clearly appear in ail cases, afHrmativelyj not presumptively. The 
recoTd in this case falls far short of this. It is not cïear how the answer 
came to bë filed May 3lst, while the .court was still considering the mo- 
tion to quàsh the service of the summons; nor is it explained in the ar- 
guments subraitted. The record should show afBrmatively that it was 
filed within the statutory time. 

We hâve been strongly urged by defendant's counsel to consider, upon 
its meritSj this motion, made in the state court, to quash the service of 
the summons in this action; and a large part of their brief is devoted to 
that subject,— the suflSciency of thé service upon the agent Higgins. 
We cannot consider this matter at ail updn this motion to remand. The 
motion to quash the service of summons was never before us. It was 
argued and submitted in the state court. And its décision now is wholly 
immaterial, for défendant bas voluntarily appeared in the case, without 
reserve, and filed its gênerai answer to ail of the issues tendered by the 
complaint. This waives any irregularity of service of summons, if any 
there was, and the motion to quaih the service has now no signifîcance. 
The motion to remand the casé to the state Court must be granted, aud 
it is 80 ordered, with Costa. 
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iNoBTHBRN Pac. R. Co. V. United Statbs et al. 

(Oireuit Court, D. Minnesota. October 17, 1888.'^ 

Public Lands— Northern Pacific Grant— Second Indemnitt Bbi-t. 

Act Cong. July 2, 1864, organizing the Northern Pacific Eailroad Company^ 
and granting to it a certain number of alternats sections of land on each sida 
of its line of road, provided that, whenever, prior to the defînite location of 
its line, any of such sections sbould hâve been sold or pre-empted, other lands 
might be selected in lieu thereof, not more than 10 miles beyond the limits 
of said alternate sections. Kesolution of May 81, 1870, provided that in caèe 
there should not be, in any state or territory, at the time of the final location 
of the road, "the amount of lands per mile granted by congress to said Com- 
pany, withln the limits prescribed by its charter, "the cpmpany should be en- 
titled to recéive so many alternate sections of land "in auch state or territory, 
wlthin 10 miles on each iide of the said road beyond the limits prescribed in 
said charter, as will make up such deflciency * * * to the amount of the 
lands that hâve been granted." etc., "subséquent to the passage of the act of 
July 3, 1864." Sdd, that the resolution gave the coinpany an additional 10- 
mile indemnity lirait, and was not iutended merely to restrict indemnity to 
losses occurring subséquent to the original act, and to lands situated in the 
state or territory in which such losàes ocourred. 

In Equity. On bill and demurrer. 

Action by the Northern Pacific Raiiroad Company against the United 
States, Peter Johnson, Andrew Johnson, Thomas M. Libby, August 
lôndbloom, L. M. Pawsette, and C. D. Bush. 

James McNaught, and John C. BvMt, Jr., for complainant. 

Kerr es Richardson, for défendants. 

Breweb, J. The single, question in this case îs whether the joint res- 
olution of congress of May 31, 1870, gave to the plaintifif an additional 
10-mile indemnity limit. In an opinion filed August 15, 1887, Mr. 
Secretary Lamar, then secretary of the interior, held that it did not. 
The recognized ability of the distinguished secretary, now one of the 
justices of the suprême court, compels a careful considération of his views 
and reasons. The Northern Pacific Raiiroad Company, complainant 
herein, was organizai by an act of congress of July 2, 1864. Section 3 
of that act provided for a grant of lands to aid in the construction of the 
road. So much of that section as is pertinent to the question reads as 
foUows: 

"Sec. 3. And be it further enacted that there be, and hereby is, granted to 
the 'Northern Pacific Raiiroad Company,' its successors and assigns, for the 
purpose of aiding in the construction of said raiiroad and telegraph line to 
the Pacific coast, and to secure safe and speedy transportation of the mails, 
troops, munitions of war, and public stores over the route of said railway, 
every alternate section of public land, not minerai, designated byodd num- 
bers, to the amount of tweuty aJternateBections per mile, on each "side of said 
raiiroad line, as said company may ^dppt, through the terri tories of the United 
States, and ten alternate sections of land per mile on each side of said raiiroad 
whenever it passes through any state, and whenever, on the line thereof, the 
United States havélull title, not reserved, sold, granted, or otherwise appro» 
priated, and free from pre-emption, or other daims or rights at the time the 
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line of saîd railrpad is definitejy flxed, and a plalsthereof flled in the ofBce of 
the commissioner ot Ihe général land ofiSce; and whén.evfir, pr'iop ta said time, 
any of said sections, or parts of sections, shall hâve bèén granted, «old, re- 
served, occupied by liomesteàd séttlers, or pre-empted, or ôtherwise disposed 
of, other lands shall be selected by said companyin lieu thereof, uûderthe 
direction of the secretary of the interior, in alternate sections, and designated 
by odd numbers, not more than ten miles beyond the limita of said alternate 
sections." 

The first section of the joint resolution of May 31, 1870, is as follows: 

"Besolved, by the senate and house of représentatives of the United States 
of America in congress assembled, that the Northern Pacific Eailroad Com- 
pany be, and hereby is, authorized to issue its bonds to aid in the construction 
and equipment of its road, and to secare the same by mortgage on its prop- 
èrty, and rights of property of ail kinds and descriptions, real, personal, and 
mixed, inclilding its franchise as a corporation; and, as proot and notice of 
its légal exécution and effectuai delivery, said mortgage shall be flled and 
recorded in the office of the secretary of the interior; and also to locate and 
construct under the provisions and with the privilèges, grants, and duties 
provided for in its act of incorporation, its main road to some point on Puget 
sound, via the valley of the Columbia river, with the right to locate and con- 
struct its braneh from some convenient point on its main trunk line across 
the Cascade mountains to Puget sound; and in the event of there not being 
in any State or territory in which said main line or braneh may be located, at 
the time of the final location thereof, the amôunt of lands per mile granted 
by congress to said company, within the lirnits prescribed by its charter, then 
said Company shall be entitled, under the directions of the secretary of the 
interior, to receive so many sections of land belonging to the United States, 
and designated byodd numbers, in such state or territory, within ten miles 
on each side of the said road, beyond the limits prescribed in said charter, as 
will make up such deflciency on said main line or braneh, except rainerai or 
other lands as excepted in the charter of said company of elghteen hundred 
and sixty-four, to the amount of the lands that hâve been granted, sold, re- 
served,. occupied by homestead séttlers, pre-empted or otberwise disposed of 
subséquent to the passage of the act of July 2, 1864; and that twenty-five 
miles of said main line between its western terminus and the city of Portland, 
in the state of Oregon, shall be completed by the Ist day of January, Anna 
Domini, eighteen hundred and seventy-two, anJ forty miles of the reraaining 
portion thereof each year thereafter, until the whole shall be completed be- 
tween said points: provided, that ail the lands hereby granted to said com- 
pany, which shall not be sold or disposed of, or remain subject to the mortgage 
by this act authorized, at the expiration of flve years after the completion of 
the entire road, shall be subject to settlement and pre-emption like ail other 
lands, at a pricé to be paid to said company, not exceeding two dollars and 
fifty cents per acre; and if the mortgage hereby authorized shall at any time 
be eiiforced by foreclosure or other légal proceeding, or the mortgaged lands 
hereby granted, or any of them, be sold by the trustées to whom such mort- 
gage may be executed, either at its maturity, or for any failure or default of 
said company under the term s thereof, such lands shall be sold at public sale, 
at places within the states and territories in which they shall be situate, after 
not less than sixty days' prévious notice, in single sections or sub-divisions 
thereof, to the highest 'and best bidder: provided, further, that, in the con- 
struction of said railroad, American iron and steei only shall be used, the same 
to be manufactured from American ores exclusively." 

The reasoning of the learned secretary runs along this line; that ail 
government grants are to be construed strictly in favor of the grantor, 
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and against the grantee; that it is unreasonable to suppose that congress 
intended to establish two indemnity belts side by side; that the expres- 
sion "lands granted," found in the resolution as ordinarily used, refers 
etrictly to lands in place, and should therefore be construed as having that 
nieaning hère; and that it was the évident intention of congress to siinply 
make definite and certain the place of the sélection of indemnity lands, 
in view of the fact that, in the original act there was no express limita- 
tion to the State or territory in which any granted lands might be lost. 
I quote the language of his opinion : 

"A careful considération of the gvanting act and the joint resolution irre- 
sistibly forées me to the conclusipn that congress did not establish another 
and second indemnity belt, but deflned more clearly its purpose in relation to 
the indemnity provisions to said company, and in doing this repealed the flrst 
provision wherein it differs or conflicts with the last ; the power to add to, al- 
ler, ameud, or repeal the granting act being expressly reserved to congress in 
section 20, supra. Section 3 of the granting act shows that indemnity is al- 
lowed for lands lost 'prior' to the time of flling the map of definite location. 
No limit of time is flxed within which the loss must hâve occurred, only it 
raust hâve been 'prier' to the definite location, and must hâve been from the 
enumerated causes. The joint resolution changed this, and provided that, if 
at the time of the definite location, any loss was ascertained, indemnity was 
to be obtained therefor, if it had occurred ' subséquent to the passage of ' the 
granting act, and must be taken in Ijhe state or territory where it occurred. 
If the contention of the company be correct, we would hâve the extraordinary 
spectacle of congress establishing side by side two indemnity belts, in one of 
which sélections could be made for losses sustained anywhere, at any time, 
prior to the definite location of the road; and in the other and furtherest one 
from the road a belt in which indemnity could be obtained for losses sustained, 
in the particular state or territory, between the date of this grant and the defi- 
nite location of the road. The fact is that by its charter the company was 
prohibited from issuing bonds or mortgages, and was seeking to, and did, hâve 
such prohibition removed by the passage of the- joint resolution. Though 
..congress had twice extended the time for coiijmencing and completing the 
road, at that time no work had been donc towards the actual building. It was 
'simply a road upon paper. There was, then, no existing reason for an exten- 
sion of its indemnity limita, and no knowledge that the former were insuffl- 
oient, but there was reason why, asking a right before denied, congress should 
then modify, restrict, and make more spécifie the indemnity provisions, which, 
as is illustrated by the claim made, were framed in language not as spécifie as 
was desired. Hence, in passing the joint resolution, and thereby granting 
the right to issue bonds and mortgages, the granting power restricted the in- 
demnity to losses occurriug between the date of the original act and tlie date 
of the definite location, and specified what was before clearly implied, but not 
said, that the indemnity sélections should be restricted to the particular states 
or territories in which the losses might be sustained. The joint resolution 
says, if the company cannot get the amount of land granted, within the limits 
•prescribed by its charter,' then it shall hâve lieu lands ' within ten miles on 
each side of said road beyond the limits prescribed in its charter.' It is very 
clear Jo my mind that the limits hère referred to are the granted limits pre- 
scribed by the charter,, so that the indemnity belt spoken of in the joint réso- 
lution covers the same lands as in the indemnity limits of the act of 1864. 
Hence, there is but one indemnity belt, and that for ten miles.just beyond the 
granted limits, as deflned by the map of definite location." 

After a careful examination, I am constrained to differ with thelearned 
Becretary, and to hold that that resolution did create a second indem- 
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nity belt, and for thèse reasons: In the first place, the existence of a 
second indemnity belt was expressly recognized by the land department 
in the year after the passage of the resolution in response to an application 
from the complainant for a withdrawal of lands. Such récognition was 
unchallenged until the opinion filed in August, 1887, a period of more 
than 16 years. Lands had been selected and sold in reliance upon such 
action of the department. The existence of such a belt was during that 
time accepted without question in the department, and was frequently 
spoken of in proceediugs in congress as an undoubted fact, so that it may 
fairly be said that contemporary construction running through a period 
of many years, so far as it is potent, has determined that the resolution 
of 1870 did create such second indemnity belt. In the case of the U, 
S. V. Railway Co., 98 U. S. 341, the suprême court uses this language: 
"It was the intention of congress, both in the original and amendatory act, 
to place the Union Pacific Companj' and ail its branch companies upon the 
same footing as to lands, privilèges, and duties to the extent of their respect- 
ive roads, except when it was otherwise speciBcally stated. Such has been 
the uniform construction given the acts by ail departments of the government. 
Patents bave been issued, bonds given, mortgages executed, and législation 
had upon this construction. This uniform action is as potential and as con- 
clusive of the soundness of the construction as if it had been declared by jii- 
dicial décision. It cannot at this day be called into question." 

And in U. S. v. FhUbrick, 120 U. S. 59, 7 Sup. Ct. Rep. 413, it also 
says: 

"A contemporaneous construction by the ofHcers upon whom was injposed 
the duty of executing thèse statutes is entitled to great weight; and since it 
is not clear that that construction was erroneous, it ought not now to be over- 
tumed." 

See, also, U. S. v, Graham, 110 U. S. 221 , 3 Sup. Ct. Rep. 582; Railroad 
Co. V. Raûroad Co., 112 U. S 414, 5 Sup. Ct. Rep. 208, and The Laura, 
114 U. S. 416, 5 Sup. Ct. Rep. 881. 

To similar effect has been the fréquent expression of the attorneys gên- 
erai of the United States in their ofHcial opinions. I shall not burden 
this opinion with a citation of thèse opinions or the various instances 
in which in the department and in congress the existence of this belt 
was recognized. Whoever is interested therein will find in the care- 
fully prepared brief of counsel thèse matters collated. In the second 
place, when this resolution was pending in congress, it appears from 
the speeches of those who supported as well as those who opposed, that 
it was understood by them that the eflfect of the resolution was to create 
a second mdemnity belt. Extracts from thèse speeches can also be 
found in the brief of counsel, but thèse extracts, like the illustrations 
above referred to, are too iengthy to be incorporated into any opinion 
or report. So that we bave in support whatever weight may come 
from contemporary construction, and the express opinions of membera 
of congress in the debate upon the passage of the resolution. But I 
do not care to rest my conclusion upon thèse matters. Independent 
of them it is apparent to my mind that the resolution did provide for 
fiuch indemnity belt. Though the complainant was chartered in 1864, 
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upto the timeof the passage of this^ resolution no work had been done 
in the construction of the rôad. Twice had the time been extended by 
ooiigress. In this contingency the complainant applied to congress, by 
the introduction of a resolution for leave to mortgage its franchise and 
property, and for the right to nlake up any loss in the lands in place any- 
where on the public lands. The outcome of this application was the res- 
olution as' amended and finally passed, While no one doubts the rule 
that government grants are construed strictly in favor of the grantor, y et 
8uch rule does not nuUify other well-established rules of statutory con- 
struction. Among them is the familiar one that, in the absence of ex- 
press words of repeal or limitation, a later statute does not repeal by im- 
plication an earlier unless there be an absolute inconsistency between 
them, or unless it be apparent that the législature was intending a révis- 
ion of the whole subject-matter. If, by any fair and reasonable con- 
struction, force can be given to each, both will stand. It being possible 
to reconcile two statutes, the one will not repeal the «jther. Repeals by 
implication must be by necessary implication. Wood v. U. S., 16 Pet. 
342. "If it is possible to reconcile two statutes, one will not be repealed 
by the other." McCool v. Smith, 1 Black, 459; U. S. v. Tynen, 11 Wall. 
88. "The resuit of the authorities cited is that, when an affirmative act 
contains no expression of a purpose to repeal a priorlaw, it does not re- 
peal it unless the two acts are in irreconcilable conflict, or unless the 
later statute covers the whole ground occupied by the earlier, and is 
clearly intended as a substitute for it; and the intention of the législa- 
ture to repeal must be clear and manifest." Red Rock v. Henry, 106 
U. S. 601, 1 Sup. et. Rep. 434; Sedg. St. & Const. Law, (2d Ed.) 98. 
Now, the third clause in the resolution, the clause upon which the ques- 
tion dépends, contains no express words of repeal of limitation or inten- 
tion to amend the act of 1864. Therefore, if, with any fair and reason- 
able construction, force can be given to each, both must stand. Obvi- 
ously there was no intent to revise the whole subject-matter, for this 
clause contains no grant of lands, and even with the construction placed 
by the learned secretary only affects the minor matter of the place of sé- 
lection of indemnity lands. Again, the lost lands to which the indem- 
nity provision in the act of 1870 applies are not the same as those withia 
the indemnity provision of the original act. That applied to lands dis- 
posed of prior to the date of the definite location of the Une of the road. 
This applies to lands disposed of subséquent to the passage of the act 
of 1864; so that, although somé lands might fall w-ithin the provis- 
ions of both the act and the resolution, yet the test of the right to in- 
demnity lands was différent in the two, and the intention of congress wag 
in the resolution obviously directed to a différent body of lands than 
those provided for in the act. Again, notice the opening words of this 
clause, "and in the event of there not being, [the amount of lands per 
mile granted by congress to said company,] then said company shall be 
entitled * * * to receive so many sections," etc. Now, the very 
form of expression, the train of thought suggested thereby, indicate, not 
a modification, but an addition, as though something more was being 
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given rather than a limitation upon what had previously been granted. 
Furthet, the; second clause in this resolution, whiçh has référence to the 
location of the road, authorizes the company to "locate and construct un- 
der the provisions and with the privilèges, grants, and duties provided 
for in its act of incorporation, its main road," etc. This seems to carry 
an afi&rmance of ail the rights and grants made by the original act, and 
before any part of this resolution should be held to modify or restrict 
such rights and grants the language should be clear. Again, with référ- 
ence to the suggestion that the expression "lands granted" ordinarily re- 
fer in land législation to lands in place, the truth is, that the expres- 
sion has a double meaning. Its narrower one is, of course, lands in 
place; but it is frequently used to include ail lands donated by the gov- 
ernment, whether lands in place or indemnity lands, Bamey v. RaUroad 
Co., 24 Fed. Rep. 889; RaUroad Go. v. RaUroad Co.\ 112 U. S. 780, 5 
Sup, et. Rep. 834. Indeed, in this very résolution^ the words are used 
ih the larger sensé. Thus the proviso is " provided , that ail lands hereby 
grant«d to said company which shall not be sold or disposed of * * * 
at the expiration of five years, aftér the complôtion of the entire road, 
shall be subject to settlement and pre-emption, like ail other lands," etc. 
Obviously this refers to ail the lands which had passed to the company, 
•whether lànds in place or indenjnity .lands. Further, and in the same 
clause, appears the same word "granted" in manifestly the same sensé, 
80 that in the very resolution the words "granted lands" or "lands 
granted" are used in the larger sensé, and it naturally enforces the con- 
viction that they were used in the same broad sensé in this clause, j'ur- 
ther, as defining the lands, is the expression, " within the iimits prescribed 
by its charter," and as defining the location of the indemnity belt, this 
expression, "beyond the limita prescribed in such charter." Now, turn- 
îng to the act of 1864, we find Ûiere are two Iimits provided for, — ^place 
limite and indemnity Iimits. The word "place" must be interpolated 
before the word "Iimits" in order to make it express the meaning claimed. 
Of course it is familiar learning that a word may be interpolated or sup- 
pressed if it be necessary to make the language harmonize with theobvi- 
ous intent of the law-maker. But I know of no rule of construction 
which permits us to beg the intent, and then interpolate or suppress a 
word to carry out such intent. Rather is it to be presumed that the 
very language was used which expresses the intent; and where the phrase 
Î8 "beyond the Iimits prescribed in its charter," it is presumed to mean 
beyond ail the Iimits so prescribed, and if any partioular limit had been 
contemplated, that particular limit would hâve been named. For thèse 
reasbns I conclude that the resolution of 1870 did provide for a second 
indemnity, belt. ï am happy to add that Judge Sleepee, judge of the 
district court of the Fifteenth judicial district of the state of Minnesota, 
has reached the same conclusion as shown by bis opinion, in the case of 
Morrison v. Benson. Â decree will be eutered in favor of the complain- 
ant as prayed for. ; 



288 rEDEBAL BEPOETEB. 



Boston Safe-Deposit & Trust Co. v. Bankbrs' & Meechants' Tel. 

Co. et al. 

(Œreuit Court, S. D. New York. September 17, 1888.) 

L CoBPOEATioNS— Consolidation — ^Mortgages— Lien— Pkiority. 

In order to eSect an amalgamation of tbe two telegraph corporatione, two 
agréements were entered into, by one of which the B. & M. Co. covenanted to 
construct and deliver to tbe K. Co. certain systemB of telegraph lines, (among 
them one Connecting Bufifalo by a northerly route with Chicago,) and tbe R. 
Co. agreed to croate its bonds for $3,000,000, to be secured by a mortgage of 
ail its franchises and property, includingthe property to be tbereafter acquired 
from tbe B. & M. Co. The other agreement was between tbe B. & M. Co. and 
one B., by which B. was to act as trustée for the B. & M. Co. to exchange the 
13,000,000 of bonds, dollar for dollar, for the stock of the R.Co. ; and deliver 
to the B. & M, Co. the stock received by him in exchange for the bonds as 
Boon as 51 per cent, of tbe whole stock of the R. Co. was received by him. The 
two àgreements contemplated that the B. & M. Co. should obtain the property 
and control of the R. Co. by obtaining ail or the majority of its stock, giving 
the stockholders of the R. Co. the option to transfer their shares for bonds 
secured by a mortgage«upon ail the existing and to be acquired property of the 
R. Co. The scheme was carried ont, and the B. & M. Co. acquired a majority 
of the stock of the R. Co., and while in control of the latter corporation re- 
constructed and rebuilt some of its telegraph lines, and acquired new rights 
of way in the name of the R. Co. to straighten the lines, and strung new and 
additional wires upon tbe pôles. It also constructed one of the new lines 
which it had agreed to build, and connected the wires with the existing System 
of the R. Co., and operated them as part of the gênerai System; and partially 
constructed some of tbe other new lines which it had agreed to build. It also 
Btrung additional wires upon other lines of the R. Co. pursuant to an agree- 
ment between the two companiesby which each was to haye the rightto string 
wires on the pôles of the other at a specifled rental. Soon after the B. & M. 
Co. acquired control of tbe R. Co. it created a iportgage of |10.000,000 upon 
ail its existing propôrty, which also convej'ed ail the property of the B. & M. 
Co. to be thereafter acquired. The new Ime built by it was paid for out of 
the proceeds of this mortgage; and it became insolvent before it had com- 
pleted tbe building of any of the other new lines. The $10,000,000 mortgage 
was foreclosed, and ail the property of the B. & M. Co. was purchased by the 
U. L. Co. at the sale under the foreclosure deoree. At the time of the pur: 
chase the TJ. L. Co. had notice of tbe terms of the $3,000,000 mortgage. In a 
suit brought in àid of a suit to foreclose the $3,000,000 mortgage, to subject to 
the opération of the decree property claimed by the W. U. Co. as a purchaser 
at the foreclosure sale of tbe $10,000,000 mortgage, held, (a) There being no 
questions arising under the registry acts, and the 0. L. Co. being a purchaser 
with notice of the terms of tbe $3,000,000 mortgage, the rights of the bond- 
holders of the $3,000,000 mortgage were paramount to those of the U. L. Co. 

i. Samb— Propbbtt Stjbjeot to. 

(b) That the reoonstructed lines were subject to the lien of the $3,000,000 
mortgage, because the improvements upou the mortgaged property became 
part of the reàlty. 

\. Bamb— Telbobaph Companies— Strung Wires. 

(e) That tbe strung wires did not become part of the realty by annexation, 
because the two companies had agreed in elïect that they should remain per- 
sonalty; and that it was compétent for the two companies by such an agree- 
ment to détermine tbe character of the property annexed, as against an exist- 
ing mortgage. 

L Same— New Lines. 

(d) That tbe néw Hne built by the B. &'M. Co. for the E. Oo. under the agree- 
ment between the two companies became in equity the property of the R. Co. 
88 soon as completed, witliout any transfer from the B. & M. Co., and being 
described in the mortgage of the R. Co. as part of the after-acquired property 
included in it, inured to the security of the bondholders; and that the com- 
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plainant as trustée for the bondbolders succeeded to the right of the R. Co. to 
compel a conveyance of the new Une by the B. & M. Co. and those clàiming 
under that company 
5. Samb— Aftbr-Aoquirbd Peopbrtt. 

(«) That a mortgage of property to be thereafter acquired takes eSect as a 
valid lien, immediately when the property is acquired by the mortgagor; and 
that, as between successive mortgages of after-acquired property, prioritypf 
lien is determined by priority of tirne ; the mortgage flrst in point of time being 
the senior lier 

. Id Eqnit}'. Bill ancillary to a bill for forecloaure of mortgage. 
Marsh, Wilson & WaMis, for complainant. 
R. G Ingersoll, for défendants. 

Wallace, J. The complainant is the trustée named in a mortgage 
made by the American Rapid Telegraph Company, bearing date Septem- 
ber 1, 1883, to secure $3,000,000 of bonds, for $1,000 each, with inter- 
est, payable semi-annuaUy, from March 1, 1884, and maturing Septem- 
ber 1, 1893 This mortgage was created by the American Ràpid Tele- 
graph Company pursuant to an agreemenl made August 28, 1883,, with 
the Bankers' & Merchants' Telegraph Compan v It is expressed , in terms , 
to cover ail the existing lines and property o'' the American Rapid Tele- 
graph Company, "together with the lines of telegraph intended to be 
shortly constructed or acquired for the party of the first part, (the mort- 
gagor,) so as to connect the following points: BufiFalo, N. Y., by. a 
northerly route, with Chicago, 111. ; Pittsburgh, Pa., via Columbus, Ohio, 
Indianapolis, and Terre Haute, Ind., with St. Louis, Mo.; Columbus, 
Ohio, with Cincinnati, Ohio, and Louisville, Ky.; and Terre Haute, 
Ind., with Chicago, 111." Default having been made in the payment of 
the interest upon the bonds, the complainant filed a bill for thé foreclos- 
ure of the mortgage in the circuit court of the United States for the dis- 
trict of Connecticut, the mortgagor being a Connecticut corporation ; and 
an ancillary bill was filed in this court. The présent suit is brought in 
aid of the foreclosure suit, t!ie défendants being in this jurisdiction, to 
subject to the opération of the decree certain telegraph property to, which 
sbme of the défendants claim title. Relief is prayed, in substance, that 
this property be adjudged to be subject to the lien of the mortgage, and, 
when sold under the decree in the foreclosure suit, that the claims of the 
défendants be barred and eut off. Relief is also prayed that the défend- 
ants be required to convey the property to the complainants. 

The Bankers' & Merchants' Telegraph Company created a mortgage, 
bearing date November 24, 1883, to secure bonds to the amount of $10,- 
000,000, in which the Farniers' Loan & Trust Company was named as 
the trustée; and the claim of the défendant the United Lines Telegraph 
Company to the property in question is founded upon this mortgage, 
being derived by purchase upon a decree of foreclosure thereof, under 
which it asserts a title paramount to the complainant's title. No other 
défendant sets up any adverse claim or title to the property except the 
défendant Stokes. He answers jointly with the United Lines Telegraph 
Company, and his answer allèges that a part of the property in oQi^tror 
v.36F.no.5— 19 



Verëy was sbld npon a judgment of the court of cônimon pleas of Cùya- 
hoga county, Ohio, and he became thé purchaser at the sale. As it ap- 
pears in the proofs that this sale was set aside and vacated as void by an 
appellate coui't hàving jurisdiction, and the suit in which- the judgment 
Wias obtained dismissed, and as Stokes sets up no other right or claim by 
his answer, the controversy is reduced to the single question of title as 
between the complainant and the United Lines Telegraph Company to 
the property in dispute. The complainant is entitled to a decree if the 
mortgagè œade by the Atiaerican Rapid Telegraph Company is a prior 
lien to the mortgagè made by the Bankers' & Merchants' Telegraph Com- 
pany upon the property described in the bill and known as (1) the "Re- 
constructed Lines;" (2) the "Western Lines;" and (3) the "Strung 
Wires." Althbugh the bill allèges the priority of complainant's titie to 
certain lines of telegraph extending from Indianapolis to Kichmond, 
thence to Cincinnati and Newark, and from Newark to Pittsburgh^ this 
contention was abandoned at the hearing, and theonly part of the "West- 
ern Lines" now involved is the line between Cleveland and Chicago. 

In August,1883, those who respectively controlled theEapid Company 
and the Bankers' & Merchants' Company concerted a scheme by which the 
Bankers' & Merchants' Company w^s to acquire the control and property 
of the Rapid Company, and the stockholders of the Rapid Company were 
to transfer their stock to the Bankers' & Merchants' Company, and become 
mortgagebondholdersoftheRapidCompany,insteadof stockholders. At 
that time the Rapid Company owiled àhd wa^ operating a telegraph System 
extending from Boston in the east to Cleveland in the west and Washington 
in the south, hàving stations in the more important places between thèse 
points. It had been constructing its Unes for several years, and stations 
were established at those points between which the lines were completed. 
It had a line from New York, through New Haven, Hartford, and Provi- 
dence, to Boston; one from Hartford to Springfield; one from Albany to 
Bufialo, with branches running to Saratoga and Albany, and to the stock- 
yards at West Albany; one from Buffalo to the oil régions, and Newcastle 
to Pittsbûrgh ; one from Newcastle to Cleveland ; one from Canton , through 
Cleveland, to Goshocton; one from Canton to Sherredsville, Ohio; one 
from Philadelphia, through Harrisburg, toPittsburgh; one from Harris- 
bu!^ to Baltimore; and there were several "loop lines." Its System waa 
incomplète, and^those i» control of the corporation believed that the ex- 
tention and cotopletion of the System was essential to the prosperity of 
the Company. The company had been doing business at a loss, but ita 
bvisîness was inôreasing. It had no bonded debt, and its property rep- 
resented an expenditure of between $2,000,000 and $3,000,000. The 
Biankers' & Merchants' Telegraph Company owned and was operating a line 
f roïQ New York to Washington. Its business was profitable , and its stock 
Was seUing considerably above par. Those who controlled it contemplated 
éSLtending its System to the New England states, and in the south ând west. 
It was in a good financial condition, and, with a view of extending its 
System, hâd ereated Sa mortgagè upon its pfoperty for $300,000, and was 
in a position to realiae about $1,000,000 by the sale of its unissued capital 
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stock. In'this^tuatioD tHose in côn'trolof thé t^oeorpofàtioiisearHet© 
an understanding by which the two concerns wete to be practically merged 
in ohe,with the Bankers',&'Merchants' Company as the ownier and man- 
ager. Ta effect this object, and to induce the stockholders of the Rapid 
Company to transfer their stock to the Bankers' & Merchants', two conr 
tracts were executed, beàring date, respectively, .August 28, 1883, and 
August 29, ;1888. The first was a contract between the Bankers' <fe Mer^ 
•chants' Company and the Rapid Company, by which the former; covcr 
nanted to constract or acquire and deliver to the latter a System of.four- 
wire telegraph lines Connecting Buffalo by a northerly route with Chi- 
cago; Pittsburg with Stv Louis, via Columbus, Indianapolis, and Terre 
Haute; and Columbus, Louisville, ând Terre Haute with Chicago; and in 
considération thereof the Rapid Company agreed to create its bonds for the 
amount of $3,000,000, to be secured bya mortgage covering ail its fran- 
chises and property , including the telegraph lines which were to be built or 
acquired for it bytihe Bankers' & Merchants' Company, and deliver them to 
theBankers'& Merchants' Company. The second contract was entered into 
between the Bankers' '& Merchants' Company and one Bullens, and. by its 
■terms Bullens agreed to act as a trustée, to whom the Bankers' & Mer- 
chants' Company was to deliver the $3,000,000 of bonds for exchange, dol- 
lar for dollar, for the stock of the Rapid Company. By this contract Bulr 
lens was to deliver to the Bankers' & Merchants' Company 51 per centum 
of the stock of the Rapid Company , as soon as the samewas received byhim 
from the holders of such stock, and was to retaiii the balance of such stock 
ïeceived by him in exchange for bonds, and the balance of the bonds not 
exchanged, until the completioh of the lines of telegraph agreed to be 
huilt or acqtiired for the Rapid Company by the Bankers' & Merchants' 
Company, and then to deliver the balance to the latter. The two con- 
tracts are to be regarded as executed simultaneously. Viewed in the 
light of the testimony and read in connection with a third contract made 
at the same time hy the Bankers' & Merchants' Company, to which par- 
ticular référence is unnecessary, it is plain that it was the understanding 
on the part of ail concerned that the Bankers' & Merchants' Company was 
to acquire the property and control of the Rapid Company by acquiring 
ail or a majority of the stock of that company, and that the stockholders 
of the Rapid Company, as an inducement to their consent, were to receive 
the bonds, dollar for dollar, in exchange for their stock, secured by a 
mortgage which was to cover not only ail the property which was then 
owned by the Rapid Company . but also the new lines which the Bank- 
ers' & Merchants' Company was to construct and deliver according to con- 
tract. Pursuant to this scheme, the bonds and the $3,000,000 mortgage 
were created by the Rapid Company; the bonds were placed hy the mort- 
•gageé in the hands of Bullens; the stockholders ôf the Rapid Company 
delivered to Bullens more than 28,000 of the 30,000 shares of which the 
capital stock of that company consisted; and BuUetis transferred to the 
Bankers' & Merchants' Company the 51 per centum of the whole capital 
Stock, pursuant to thé agreement by which he became trustée. Shbrtly 
afterwards oQicers and directors of the Bankers' & Merchants' Company 
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were made oflScers and directors of the Rapîd Company, and the Bank- 
ers' & Merchants' Company assumed and exercised control and adminis- 
tration of the afifairs of the Rapid Company; the leases of the offices 
theretofore occupied by the Rapid. Company were transferred to the Bank- 
ers' & Merchants' Companj^; the wires belonging to the Rapid Company 
were connected with the offices of the Bankers' & Merchants' Company; 
and the business of both corporations was practically merged together, 
although distinct organizations were maintained. Soon after this change 
of control was effected, the managers proceeded to repair and reconstruct 
some of the existing lines of the Rapid Company, and to build or acquirw 
the new lines which, by the contract between the two companies, were 
to be built or acquired for the Rapid Company by the Bankers' & Mer- 
chants' Company The Une extending from Meridèn, Conn., to Boston, 
via Hartford and Providence, and the line in the state of New York ex- 
tending from the Harlem river to Portchester, were substantially rebuilt 
on the original lines of the Rapid Company. The lines were straight- 
ened, and, when necessary for this purpose, new rights of way were ob- 
tained in the name of the Rapid Company. Many of the old pôles were 
discarded, and new ones put in their places, additional wires werestrung, 
and such was the character of the repairs and improvements that thèse 
Unes were practically reconstructed, and adapted to carry a larger num- 
ber of wires than the original lines. Thèse lines are the "reconstructed 
lines" in contre versy. 

In the early part of 1884 a new Une of telegraph was built by the 
Bankers' & Merchants' Company, Connecting the System of the Rapid 
Company at Cleveland with Chicago. This line extended from Cleve- 
land to Freeport, and from Freeport to Hammond, near Chicago, until 
it met an underground telegraph system leading into the city of Chi- 
cago. The System of thé Rapid Company reached Cleveland from 
Buffalo by the way of Newcastle, in Pennsylvania, and Streetsboro, in 
Ohio. The new line from Cleveland to Chicago was built upon rights 
of waj' secured ih the name of the Bankers' & Merchants' Company, or 
subordinate corporations of which that Company was the owner, and 
through which it acted. Mr. May, who represented the Rapid Com- 
pany, was requested by the officers of the Bankers' & Merchants' Com- 
pany to supervise the sélection of the route, and did so. While the Une 
was in process of construction it was understoôd by those who repre- 
sented the Bankers' & Merchants' Company and the Rapid Company 
that it was being built to form a part of the line which was to be a cpn- 
nected system with the Rapid Companj'-, at Buffalo, by a northerly route 
with Chicago. The portion of the new line, which was to extend from 
Cleveland to Buffalo by a northerly route, was not commenced. The new 
line from Chicago to Cleveland was inspected and accepted by the Bank- 
ers' & Merchants' Company, and was connected with the Rapid system 
at Cleveland, and the wires run into the office of the Rapid Company 
there. As early as in July, 1884, the line was used as an adjunct of the 
Rapid System. There was no formaltransfer or delivery of this line by 
the Bankers' &: Merchants' Company to the Rapid Company. The comr 
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piaillant insists that the $3,000,000 mortgage is a lien upon this lîne 
paramount to that of the $10,000,000 mortgage and the rights acquired 
under it by the United Lines Telegraph Company at foreclosure sale. 

The contemplated new Unes for extending the System of the Rapid 
Company from Pittsburgh, by way of Indianapolis and Terre Haute, with 
St. Louis, Columbus with Cincinnati and Louisville, and Terré Haute 
with Chicago, which, by the August agreement, the Bankers' & Mer- 
chants' Company promised to build or acquire for the Rapid Company, 
were not completed. Detached portions of thèse Unes were built, but 
before the lines were completed the Bankers' & Merchants' Company 
became insolvent, a receiver of its property and effects having been ap- 
pointed in September, 1884. As bas been said, it was not insisted 
on at the hearing that the $3,000,000 mortgage became a lien upon thèse 
uncompleted lines, and it is therefore unnecessary to consider the ques- 
tion whether it did or not; but it is proper to state that there seem to be 
quite satisfactory reasons why the claim, if urged, could not prevail. 

The property known as the"Strung Wîres" oonsists of lines of wire strung 
by the Bankers' & Merchants' Company upon the pôles of the Rapid Com- 
pany, and which were used and employed, in conjunction with the other 
wires of the two companies, as part of the gênerai System, while the Bank- 
ers' & Merchants' Company was in control of both companies, and before 
it became insolvent. As to this property the case involves the question 
of fact whether a contract was made between the two companies by which 
each was to hâve the right to string wires and maintain them on the pôles 
of the other on payment of a rental of four dollars per mile per wire, 
annually, the wires to become the property of the lessee if not removed 
withiu six months after notice to do so. The évidence that such a con- 
tract was made consists (1) of an entry in the minute book of the execu- 
tive committee of each Company, as of the date of Octôber 18, 1883, 
showing that a resolution was that day adopted by the committee to 
enter into such a contract; (2) an agreement in writing between the two 
companies embodying the agreement referred to in the minutes of the 
two committees, which purports to hâve been made on October 18, 1888, 
and is signed for the Bankers' & Merchants' Compaçy by its then prési- 
dent and for the Rapid Company by its then gênerai manager; and (3) 
a resolution of the board of directors of the Rapid Company, adopted 
August 14, 1884, ratifying and approving the prévious contract. The 
bill asserts that the contract was an afterthought, and that the entries in 
the minute-book of the executive committee of the respective companies 
were fabricated, and that the written agreement was not executed until 
it was made in contemplation of the insolvency of the Bankers' & Mer- 
chants' Company. In support of this theory testimony is given by sev- 
eral of the persons who principally represented the interests of the bond- 
hoJders of the Rapid Company while the two companies were amalga- 
mated, one of whom was a member of the executive committee of the 
Rapid Company, to the effect that they did not hear of any such reso- 
lution, and had no information about such a contract prior to the meet- 
ing of tiie board of directors in August, 1884. It wiU not be profitable 
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tp consider, in détail the testiniony upon the issue whethet the contract 
yraB really aiade. If it was not made it should bave been, injustice to the 
interésts o.f the stockholders of the Bankers' & Merchants' Company; be- 
canse what .was ^bout to be done -invplved a large expenditure of their 
fljoney, and they ghould hâve been proteçted as far as practicable against 
just ?uch acontingency as has arisen. The terms were fair for ail the 
parties inter^sted, and there is not the slightest reason to suppose that 
any of thoSîÇ who represented the bondholders of the Rapid Company 
would. hâve objected if they had been consulted. It was not necessary to 
consult them, because the managers of the Bankers' & Merchants' Comr 
pany had fnll power to commit them by the control of the majority of 
stock of;the Rapid Company, and a majority vote in its executive com- 
mittep and board of directors. An omission to provide for such a con- 
tract, fliid to haveit properly authenticated, would hâve been inconsistent 
with the methods which prevailed at the time in, the management of the 
companies of keeping the relations between them formally distinct, and 
their transactions as those of separate concerns acting through tlieir 
respective agents. Such entries as appear in the minute-books of the 
executive committees do not, upon inspection of the books, appear to 
haye been. interpola ted, but appear in their regular, chronological order, 
and seem to be in ail respects regular; and there is nothing to indicate 
thaji the books hâve been tampered with. It is much more reasonablè 
to conclude. that what took place with référence to the contract was not 
impressed upon the attention of Mr. May and the others, because it was 
proper and reasonablè, and a matter of course, than to suppose that the 
évidence has been fabricated. 

It has been urged against the validity of the mortgage made by the 
Rapid Çpwpany that it was created merely as a device to enable the Bank- 
ers' & Merchants' Company to acquire the property of the Rapid Com- 
pany; that the scheme was a fraud upon the stockholders of the respect- 
ive companies, and intended to be a fraud upon the public; and that the 
agreement between the two companies, under which the mortgage was 
created, ;was«ftra vires as to each corporation. Without considering at 
présent what the effect would be upon the légal rights of the parties if 
this iîontention weré maintainable upon the proofs, it is proper to con- 
sider whether there is any foundation in fact for the charge of bad faith. 
As has been stated, the $3,000,000 mortgage was doubtless made in or- 
der that the Bankers' &. Merchants' Company could acquire the shares of 
the stockholders of the Rapid Company in exchange for the bonds. It 
Tiras intended as an instrumentality to effect that object, and to give the 
stockholders of the Rapid Company the option of transferring their shares 
to the Bankers' & Merchants' Company, and taking bonds in exchange 
for their stock. AU concerned understood that if the Bankers' & Mer- 
chants' Con^pany could acquire ail the shares of stock in the Rapid Com- 
pany, or pi*aotically ail, it would acquire the control and substantialown- 
ership of the; prpperty of that corporation. What the stockholders of the 
ïlapid Cpmpany would get for their stock would dépend upon the value 
osfthp |3,,O0OiQ0Q mortgage as sexîurityforithe bonds. As a considéra- 
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tion for surrendering their cotitrol of their oWn prbpeïty, and virtùâlly 
transferring it to the Bankers' & Merchants' Company, they relied upoil 
the understanding that their bonds were to be fortified by the additional 
security of the new lines which were to be built by the Bankers' & Mer- 
chants' Company, and when built or acçCuîred were to be covered by the 
lien of the mortgage. They took the chances of the good faith of the 
Bankers' & Merchants' Company in carrying out the agreement, and bf 
its financial ability to fulfill. It is impossible to diaeover anything im- 
moral or dishonest in the transaction upon the part of the I^pid Com- 
pany, or of its stockholders. It was entîrely legitimate for the stock- 
holders to obtain ail they could for their property. It may be that they 
expected to get more for their shares than the shares were reaily worth, 
but they were only to'get such a considération as the purchaser was will- 
ing to give; and they knew what they would ultimately receive waS 
largely contingent upon the success of the purchaser in carrying out its 
enterprises. On the other hand, the purchaser, or the persons who were 
in control of the Banker's & Merchants' Company, doùbtless consîdered 
that the acquisition of the property of the Rapid Company was worth ail 
it would cost. Probably they could hâve duplieated the property at the 
time for much less than $3,000,000. But they were to get by the put- 
chase, besides the property, an established business, and good will, and 
at the same time remove a rival whose compétition would impair the 
profits of their business. Whatever they might expend upon thé prop- 
erty, by way of improvements, or by way of extending the existing Sys- 
tem, would ultimately be to theadvantage of the Bankers' & Merchants' 
Company. There is nothing in the proofs to dénote that those in coiifrôl 
of the Bankers' & Merchants' Company were not acting in good faith 
towards the stockholders of the Rapid Company, or their own compauyi 
or the public; or that there was any plan or purpose in view on their 
part except to promote and consummate the legitimate business scheme 
of merging the two companies together, and building up art extensive 
telegraph business by extending and consolidating the existing Systems. 
It is very probably true that some of the persons concerned expected ta 
make money for themselves by marketing their shares afad trading in the 
securities; and if this were so it woutd not militate agaihst any rules'of 
law or necessarily of ethics. There is no fair reason to doubt thftt the 
promoters would hâve honestly carried out their enterprise, and that their 
expectations would hâve been measurably realized if it had not becomé 
financially crippled at an early stage iû its progress. Although the 
Bankers' & Merchants' Company created a mortgage of $10,000,000 very 
soon after it acquired control of the Rapid Company, which covered ail 
its own property and the property of the Rapid Company j and was to 
cover ail the property to bethereafter acquired by the Bartkers' & Mer- 
chants' Company, and although the boiids of this mortgage were floated' 
àt what now seems an extra,vagant priée, the proofs do not show that'ïhe 
parties to the August agreement, either those who represented the Rapid 
Company or those îwho represented the Bankers' & Merchants' Company, 
had any fraudaient design upon the public whieh wérè to be carriëdbut 
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by means of this mortgage. It cannot be assumed that tbey supposed 
the public would buy the bonds without some investigation into the mér- 
ita of the enterprise and the value of the securities; and if they intended 
to put the bonds off upon the public by any fraudulent concealment or 
misrepresentation, the évidence fails to furnish a foundation for the the- 
ory. It bas been argued that this mortgage was created to enable the 
Bankers' & Merchants' Company to builà the new lines which it had 
agreed to build by its contract with the Rapid Company; that those who 
cpntrolled the Bankers' & Merchants' Company intended to raise the 
money by deluding the public in the belief that the mortgage vi'ould bea 
first lien upon ail new lines which were to be built, when in fact the lien 
would be subordinateto that of the $3,000,000 mortgage; and that those 
who represented the Rapid Company, when the August agreement was 
made, understood at the time that this was the scheme contemplated, and 
thereby became participants in niisleading those who invested in the bonds 
of the $10,000,000 mortgage. In this argument the fact is ignored, which 
bas already been referred to, that when the August agreement was made 
the Bankers' & Merchants' Company had in its treasury, oravailable, the 
sum ofabout $1,000,000, and was supposed by those who represented the 
Rapid Company to be financially able to carry eut its undertaking. The 
case is destitute of évidence to justify the assumption that those who rep- 
resented the Rapid Company supposed that the contract of the Bankers' 
& Merchants' Company was to be carried out at the expense of third per- 
sons, much less to be carried out by defrauding third persons. The fact 
that the Bankers' & Merchants' Company did use the bonds of the $10,- 
000,000 mortgage to get the means for building the new iine is not in- 
cpnsistent with the good faith of its ofEcers. By doing this they were 
enabled to use :ts other resources for other legitimate objects. But what- 
ever may hâve been the design of those who controUed the Bankers' & 
Merchants' Company, whether honest and legitimate, or the contrary, 
the bondholders represented by the complainant are not shown to bave 
been implicated in any fraudulent scheme. The organic law of the cor- 
porations permitted them to do what was provided for by the August 
agreements, and there is no ground upon which to assail the $3,000,000 
mortgage as tdtra vires. Laws N. Y. 1870, c. 668. It is not obvions 
how any such considérations as bave been suggested would be pertinent 
in the présent suit, if there were any foundation for them in fact. The 
Rapid Company does not assert any objection to the mortgage. Those 
who were stqckholders ofthat company, and became bondholders, do not, 
and the Bankers' & Merchants' Company, after receiving the mortgage 
and exchanging the bonds for stock, cannot be heard to allège want of 
considération or a fraudulent considération, or that its acts in acquiring 
and transferring the bonds were without légal validity, while it retains 
the stock which it received as the fruits of the transaction. Nor can the 
Bankers' & Merchants' Company be permitted to assert that the August 
agreement was vMra vires while retaining the fruits. Mining Co. v. Banh, 
96 U. S. 640; Banh v. Matthews, 98 U. S. 621; Arm Co. v. Barhw, 63 
$, Y. 62; Eailroad Co. v. l^ansportation Co. , 83 Pa. St. 160; Blyv. Bank, 



BOSTON SAFE-DEPOSIT & TRUST CO. ». BANKERS' & MERCHANTS' TEL. CO. 297 

79 Pa. St. 453. And it is equally clear that the bondholders of the $10,- 
000,000 niortgage, who became creditors of the Bankers' & Merchants' 
Company after ail thèse transactions took place, cannot be heard to im- 
peach the considération of the complainant's mortgage. Graham v. RaU- 
road Co., 102 U. S. 148. 

No good reason having been suggested why the mortgage is not valid, 
and why it should not be enforced, the question as to the rights of the 
parties in the property in controversy is merely whether it is covered by 
the lien of the mortgage, or equitably belongs to the complainant, and 
whether the rights of the complainant therein are paramount to those ao- 
quired under the $10,000^000 mortgage. No satisfactory reason is as- 
signed why the lien of the $3,000,000 mortgage should not include the 
reconstructed lines. The mortgage was duly recorded before the $10,- 
000,000 mortgage of the Bankers' & Merchants' Company was recorded, 
and no question arises under the registry act as to the priori ty of lien of 
the respective mortgages. If it should be conceded that the money of 
the Bankers' & Merchants' Company was exclusively used in the improve- 
ment aiid reconstruction of thèse lines, and that the improved value M 
the property represents nothing except what was put into it by that cor- 
poration, there is nothing to distinguish the case from the ordinary one 
where à mortgagor or his vendee of the mortgaged property makes re- 
pairs and improvements of a permanent character. Such improveméiits 
as become a part of the realty always iriure to the security of the mort- 
gage. Illustrations of the application of the rule in somewhat aùalogous 
cases are tbund in U. S. v. RaUroad Go., 12 Wall. 362; BuUer v. Page, 
7 Metc. 40; and Srwdelcer v. Wnrring, 12 N. Y. 170. But the strung 
wires do not fall under the opefation of this rule. Inasmuch as they 
can be removed without material injury to the structure, they do not 
lose their character as personalty, and become a part of the realty, if it 
was the intention and contract of thje two companies, at the time they were 
afSxed to the pôles of the Rapid Company, that they should retain their 
original character. With respect to this class of property the parties in 
interest may agrée that it shail remain personalty, subject to be removed; 
and such an agreement détermines the real character as against an ex- 
istinp; mortgage. The effect of such an agreement, where the subject 
was the annexation of telegraph wires to telegraph pôles, was considered 
in Telegraph Go. v. Railroad Go., 11 Fed. Rep. 1, and it was ruled that 
the wires did not pass under an existing mortgage. The gênerai doctrine 
is so well established that it is unnecessary to cite authorities. 

The line from Cleveland to Chicago was constructed "to connect Buf- 
falo by a northerly route with Chicago," pursuant to the agreement of 
August 28, 1883, and is the same property described and conveyed in 
the mortgage as one of the lines "to be shortly constructed or aequired" 
for the Rapid Company. The circumstance that there was no formai 
delivery or transfer of this property to the Rapid Company by the Bank- 
ers' & Merchants' Company is not material. Equity regards that as 
done whioh onght to bave been doue; and as soon as the property was 
aequired by the Bankers' & Merchants' Company it became in equity the 
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pïôperï^ oMh'eRâpid Company. Thé complàiilânt, at that time, by 
reason of the eonVeyance inthe tnortgage deed,, succeeded to the right 
of the Rapid Company to enforce a spécifie performance of the con tract 
against the Bànkers' & Merchants' Company. It was compétent for the 
Rapid Company to mortgage the Unes which were not in existence at the 
date of the instrument, but whieh by the contract; of the Bankers' & 
Merchants' Company were thereafter to be built or acquired by that Com- 
pany for the Rapid Company, and by the terms of the mortgage were to 
inure to the security of the bondholders. Such a mortgage, although 
ineffectual asa conveyance in prseamti, takes eflfect as an équitable trans- 
fer, and attaches to the after-acquired property as soon as the title of 
the mortgagor accrues. Pennock v. Ooe, 23 How. 117; Dnnham v. Rail- 
way Co., 1 Wall. 254; Raûroad Co. v. Cowdrey, 11 Wall. 459; Butt v. 
EUat, 19 Wall; 544; Holroyd v. Marshall, 10 H. L. Cas. 209. The case 
la exceptional only because it présents a question of priority as between 
two mortgages of after-aquired property. Although the $10,000,000 
mortgage was not, like the $3,000,000 mortgage, expressed to cover 
the spécifie property to be thereafter acquired, there is nothing in thia 
feature alone to postpone it to the latter. Upon the principle that, as 
between equal equities, priority of time will prevail, the lien of the 
$3,000,000 mortgage is pararaount to that of the $10,000,000 mortgage 
subsequently created. Grantees and incumbrancers claiming in equitj"^ 
tak© and are ranked according to the dates of their securities, because 
the purchaaer of an équitable title takes it subject to ail prior equities, 
and the grantor or assigner cannot transfer a greater interest than he 
himself possesses. In the attempt to avoid the application of this rule, 
in the présent case,, much stress bas been laid upon the circumstance 
that the line in question was paid for in bonds of the $10,000,000 mort^ 
gage, or with ihe proceeds of such bonds at the time it was built; but 
this fact is of no légal significance. Those who bougbt the bonds secured 
by. that; mortgage bave no higher daim for considération than the bond- 
holders of the $3,000,000 mortgagewho parted with their property upon 
tho promise that this line should stand as a security for the payment of 
their bonds. In RaUroad Co. v. Cowdrey, 11 Wall. 459, similar consid- 
érations were urged, but were not counteuanced by the court. The 
Unitôd Lines Telegraph Company does not occupy the position of a bona 
fide purchaser of the property. Pull notice of the equities and claim of 
the complainant was given it before it purchased the property at the 
foreclosure sale. It acquired the rights of the bondholders in the $10,- 
000,000 mortgage, and nothing more. It haa been suggested in argu- 
ment for the défendants that receivers' certificates were created pursuant 
to the order of the court in suits brought in the courts of the state of 
New York and Ohio, in which receivers of the property of the Bankers' 
and Merchants' Company were appointed, which certificates were de- 
dared by the orders to be first liens on ail the property of the company ; 
and it is urged that the lien of the $3,000,000 rnortgage cannot bave 
precedeno© of thèse certificates. As the complainant was not a party to 
tbesftsuitsj the orders by which their certificates were created are nuga- 
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tory as an adjudication upoii itg eqnUies. No judgment in tlîése sùits 
could bind complainant by a déclaration that the certificates shouldout- 
rank its équitable lien. It is entirely clear that a purchaser ôf sùch cer- 
tificates WQuld not acquire, a lien prior to the $3,000,000 m()rtgagé:,ii|)on 
the property included in it when it was recorded, or upon the accesso- 
rial improvements and additions. It is not bo clear that a purchaser 
without notice, and for value, would not obtain a p'aramount lien ùpon 
the western lines, assuming that the certificates were authorized by the 
order or decree of a compétent court in possession of the property at the 
time by its receivers. But thèse questions are not properly ,here, and 
cannot be considered under the issues made by the pleadings. The de- 
fendants do not assert in the answer that they are bonafide purchasers of 
such certificates, but, as has been mentioned, one of them, the United 
Lines~ Telegraph Company, sets up title under the foreclosure of the $10,- 
000,000 mortgage, and the other, the défendant Stokes, founds his claim 
upon the sale by the Ohio court, which has been set aside. It may be 
gathered from the record that the certificates which were issued by the 
receivers were subsequently usèd as cash, and applied towards the pur- 
chase money at the sale in the foreclosure of the $10,000,000 mortgage. 
If this were so, the certificate holders would not requireany protection, 
and this is prbbably the reason why no attempt has been made to pré- 
sent the défendants as certificate holders in the answer. It is no,pbsta- 
cle to the relief prayed for by the bill that the real estate sought tq be 
subjected to the decree lies in another state. It sufSces that the court 
has jurisdictioti of the persons of the défendants, and can compel them 
to observe its decrée. MuUer v. Dovjs, 94 U. S. 444. A decree is or- 
dered for thô ôomplainant, conformably to the conclusions whiich bave 
been expressed. If necessary there will be a référence to a master tb as- 
certain what property is to be included in the description of the "recon- 
structed lines" in the decree. 



GoÏT's Adm's V. NoEFOLK & W. R. Co. 

{Circuit Court, W. D. Virginia. February 11, 1888.) 

1. ExBctTTOlw Am» Administrators— Appointment Aim'îlEMOvAi,. 

After an administrator appointed by a Virginia coiinty court had qnalifled 
by giving bond without security, the court, in term, made an order permitting 
him to resign, and on the following day appointed a new administrator, wbo 
qûalifled by giving bond with security. Meld, that tbe second appoinïmént 
was regular. 

8. SaME^ACTION— COTJRTS— FÇDBRAL COtJHTS— JORrSDICTIOK— ClTIZENSHIP. 

ïhe fact'thàt à citizen ôf another state is selected as administrator for the 
purpose of conferring on the United States circuit court jùnsdictitin àt ati ac- 
tion to be brought by him, does not defeat that jurisdiction. 
8. Mabtbb AKI) Sbbvant-^Ribks op EMPiiOTMENî— Inpakot. ' ■ ' -, 

: ,It iS:an act of négligence on the part of a raiiroad company to take înto its 
employment as a brakeman a miner of such teuder years as not to know ths 
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risks of tie service, îf tho agent of tho company makîng the contract knowa 
that he is a minor. and that the contract is made without the consent of the 
parents, but notif the agent believes from his statemeuts and bis gênerai ap- 
pearance that he is not a minor. 
4. Saue. 

Where plaintiff's intestate enters the émployment of défendant as brake- 
man, with knowledge of thefact thatthere are overhead bridges on the road, 
which are dangerous, and of the bridge which caused bis death, and, being 
possessed of sufflcient Intelligence as to the danger, and how to avoid it, is 
struck by the bridge while standing upright on the top of a car, plaintifC can- 
not recover, althougb his intestate wasa minor.i 

AtLaw. 

Danid Trîgg, F. S. Blair and D. F. Bailey, for plaintifif. 

Fulkerson à; Page, for défendant. 

Paul, J. This is an action of trespass, broughtby J. G. Queesenbury, 
administrator of Walter Goff, deceased, and commenced August 29, 
1887, which is the date of the summons sued out at the institution of 
the suit. The déclaration allèges that the said J. G. Queesenbury is a 
citizeri of the state of Maryland, while it is adniitted that his intestate 
was a citizen of the state of Virginia. The défendant files three pleas in 
abatement; two of them going to the capacity of the plaintiffto sue, the 
third to the jnrisdiction of the court. Two of the pleas allège that at 
thé time this action was instituted the plaintiff was not the administra- 
tor of the deceased, GofF. The third plea is that said administrator is 
not a résident of the state of Maryland. The évidence shows that at the 
April term, 1887, of the county court of Wythe county, one Painter 
qûalified as administrator of the estate of said décèdent, giving bond as 
such adininistrator, but without security. On the 12th day of August, 
1887, said county court, in term, made the following order, shown by a 
certified copy produced in évidence hère riow, to-wit: 

" Virginia, At a court continued and held for Wythe county at the court- 
faouse, on Friday, 12th August, 1887, — présent the same judge as oh yester- 
day, — upon motion of Henry Painter he has leave to resign the administra- 
tion of Walter Goff, decd., heretofore committed to him, it appearing that no 
funds of any kind bave come to his hands. Ordered that court be adjourned 
until to-morrow morning, 10 o'dock. G. J. Holbrook. 

"A copy. Teste: E. H. Umbaeger, D. Clerk, For Wm. B. Fostek, 
Clerk of the County Court of Wythe County, Virginia." 

On the following day of said court the plaintiff was appointed admin- 
istrator of said Walter GofF, and duly qûalified as such by giving bond 
with security. Therourt is of opinion that at the time the plaintiff was 
appointed administrator the powers of the former administrator had been 
rèvoked, and that. the appointmentof the plaintifi" was regular and légal, 
and that he was the legally qûalified représentative of the deceased at the 
date of the institution of this suit. 

Another objection to the jurisdiction of the court is based on the allé- 
gation by the défendant, and the facts admitted by the counsel for the 

>As to the rlsks of émployment assumed by railroad employés, see Railroad Oo. v. 
Wright, i(Ind.) 17 N. E. Rep. 584; Scanlon v. RaUroad Co., (Mass.) 18 N. B. Eep. 309, and 
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plaintîff, that the plaintiff, a citizen of the state of Maryland,' was se- 
lected by the friands of the deceased, and requested to qualify as admin- 
istrator of his ëstate, in order to give this court jurisdiction of this suit. 
The court has carefiilly examined ail of the authorities cited by counsel. 
Those chiefly relied onby counsel for the plaintiff are OhUdress v. Emory, 
8 Wheat. 642; Bpnafeev. WilHams, 3 How. 574; Ooal Co. v. Blatchford, 
11 Wall. 172; Rîce v. Homton, 13 Wall. 66. Thèse cases really hâve no 
bearing upon this question, but they ail bear upon the question as to the 
power of a foreign administrator to maintain a suit in a fédéral court, 
where the beneficiary and the défendant live in the same state; a ques- 
tion which was decided by this court at the Noyember term, 1886, in 
Harper v. HaUroad Co. , ante, 102. It is not necessary to discuss thèse aur 
thorities ftirther. The authorities relied upon by the défendant are Jones 
V. League^ 18 How. 76; New Hampshire v. Louisiana, 108 U. S. 76, 2 Sup. 
et. Rep. 176; New York v. Louisiana, Id. In the case of Jones v. League 
it was shown that the plaintiff was not a résident of a state différent from 
that in which the défendants lived. It was, a question of the bona fide 
citizenship of the plaintiff; a very différent questiop .from the one now 
under discussion. The cases of New Hampshire and New York v, Louid- 
anxi were cases arising on statutes authorizing citizens of the former states 
to sue a state in the nanie of their respective states; the question being, as 
Chief Justice Waite puts it: " Whether a state can allowthe use of its name 
in such a suit for the benefit of one of its citizens?" — the object plainly 
being to évade the eleventh amendment to the constitution of the United 
States, which forbids a citizen suing a state. And it was held the state 
had no such power. The court fails to see any analogy of that case to the 
question nnder considération. In the case before us it is conceded that 
the plaintiff is a citizen of the state of Maryland. By reason of his citi- 
zenship he has a right to resort to the jurisdiction of this court. This 
right is conferred by the constitution and laws of the United States, and 
this right cannot be annuUed by any agreement or uuderstanding on 
the part of the relatives of the décèdent and the plaintiff that he should 
qualify as such administrator with a purpose, by reason of his citizen- 
ship, to givjB this court jurisdiction of this suit. The reasons and mo- 
tives actuatihg the real benéficiaries and the administrator in bringing 
his suit in this court are immaterial. He is authorized by the Virginia 
statute (chapter 145, Code Va. 1873) to bring this suit. He is the only 
party that could maintain it. He is officially responsible for the admin- 
istration of the estate committed to his hands. He is hère in accord- 
ance with the provisions of the constitution and laws defining the juris- 
diction of this court, and he has a right to hâve his case heard hère, and 
the objection to the jurisdiction cannot be sustained. The plea in abate- 
ment must be overruled. 

The case being called for trial, the witnesses examined, upon motion 
of plaintiff s' counsel the court gave the folio wing instruction: 

"If the jury believe from the évidence that the défendant railroad company, 
through its agent, coutracted with Walter Goff, the deceased, to work as a 
brakeman on said railroad ; that said Walter Goff, at the tiine of said ogutract. 
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was a minor of Bucli tender yearà à» not to know the Kazards and rîsks of the 
service on whiieh he waS to enter^ and that the fact of his being a minor waa 
known to said agïint of said Qoiapaiiy, and that said contract was made with- 
out the consent of the mother'of said Walter Goff, which want of cônséiit on: 
the part of the nnother was known tb said railroad agetit, — then the taking 
of said Walter Gofl into the service of said company in pursftance of said con- 
tract was an act Of négligence on thé part of said company, and the plaintiff 
is entitled to recover in this action." 

And upon motion of defendant's counsel the court gave the following 
instructions, to-wit: 

"The gênerai rule resultingfrom considérations as well of justice as of pol- 
icy is that he Who engages in the employaient of another for the performance 
of specified duties and serviceB for compensation, takes upon himself the nat- 
ural and ordinary risks and périls incident to the performance of such serv- 
ices. He who enteirs the services of another, with the machinery, implements, 
and flxtures of the employer's business in a given condition, waives anyclaim 
upon tlie employer to f urnish other or greater safegutirds. If, therefore, the 
jurybelieve fiom the évidence that the decéased entered into the service of 
the défendant with knowledge of the fact that there were overhead bridges 
upon the road of défendant, which were dan^'eraus; and if they further be- 
lieve from the évidence that the decéased knew of the bridge in question; 
and if they further believe frora the évidence that the decéased possessed suf- 
ficient intelligence to know the danger of such bridge, and to know how to 
avoid said danger, then they must flnd for the défendant. 

"(2) The court further instructs the jury that if they believe from the eyi- 
deiice that Walter Goff, the decéased, was of years of discrétion, while learn- 
ing the duties of a brakeman passed through the bridge in question, and tliat 
he knew the danger of coming in contact witit the top of said bridg«, and that 
his attention had been called to the danger of injiiry from tlie lowness of the 
bridge, and that, with tliis knowledge, he stood upright on the top of the car, 
and while so standing was struck by the bridge and killed, then the said de- 
céased was guilty of contributory négligence, and the plaïntifE is not entitled 
torecover. 

"(3) If the decéased knew of the exposure to danger in serving as a brake- 
man for défendant upon a train having to pass bridges not sufflciently high 
to permit him to pass underthem. while standing at full tieight on the top of 
a car; and if he had sufflcient intelligence to understand the danger, and know 
how to avoid it; and vt'ith such knowledge of the danger consented to enter 
the service of the défendant as such brakeman, ahd Was killed by coraing in 
contact with the top of one of said bridges, — then thé plaintifE cannot rècover 
from the défendant by reason of the èbristruction of sàid bridge. 

"(4) The court fiirtlier instructs the jury that, even if they believe from 
the évidence that the decéased was a mincir underthe âge of twenty-one yéars, 
yet that a minor who takes employipent in a hazardous position or business 
is held by the law to bave assumed tlie risks incident to the service in which 
he engagés of which he bas notice br knowléclge; and therefore, if tlie jury 
believe frdin thé évidence that Walter Ooff* thei decéased, knew the dangers 
incident to the employmeut as a brakeman upon defendant's trains; and if 
they furtheribelfeve that said Walter Gpff poâsessed sufflcient intelligence to 
comprehend thei dangers inci<ient tosaid service; and,if they further believe 
that said Walter Goff was informed of the danger of passing through the bridge 
4iï,ii«éstion,-^then the fact that he was a minor dbes not vàry the law, aiid 
his adrainistrator is not entitled to recover for his deathcausëdby the bridge, 
iO'qiiestion. ■■'•'■' --^ ' ■'■ 
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' " (5) ■ The ■epurt' ftirther, insti'uct^ tbe juty that if t^iey helieye f rom t^ie, evi- 
dencç that Walter Grofï was employed hythe conductorof the train upon which 
the accident.ocourred as a t>ra:keman upon said train, and that at thè tim^ pf 
said employment the sàid conductor did not know that the said Waltër GoÎŒ 
was under twenty-one years of âge; and if théy further bellevé from the évi- 
dence that said conductor believed from the statements of said Walter Goff, 
and from his appearanoej that he was 21 years of âge,— then the défendant 
companj is not chargeable witlv négligence by reason of employing the said 
WalteT GofE as abrakeman, even if such employment was without the consent 
of the parents of the said Walter Goff; and the plaintifE is not entitled to re- 
cover by reâsons of the employment of said Walter Goff without obtairiing 
the consent bf his parents. 

"(6) The court instructs the jury thatthe contract for service made by the 
deceased W. Goff; if he were a minor, with the N. & W. B. E. Go., through its 
conductor,, Jphnston, was not void but only voidable, at tl^e élection of the 
said deçeasèd or his mother; and until the said contract was so avoided it was 
as yalid and bindlng upon the deceased as if he had bee^ an adult at the time 
he entered iiito it; and the plaiutiff is not entitled tb recover, simply becaase 
the said contract was made with a fiiinor." 

After argument of counsel, the case was submitted to the jury, and tbere 
was a verdict for the défendant. 



Uurna) States v. Rectob, Etc., of the Church of the Holy 

Teinity. 

(dreuà Court, 8. D. Nm York. May 21, 1888.) 

1. iMMiaBATiorr— Peesons uhdbb Conteaot to Labos— Clebqymen. 

The Btatute entitled "An act to prohibit the importation and migration of 
foreigners and aliéna under contract or agreemënt to perform labor in the 
TJnitèd States" prohibits the encouragement of migration of aliens under con- 
tract or agreemënt previously made to perform labor or service of any kind 
in the United States, " imposes a penalty on any person or corporation encour- 
agihg migration of an alien ùnder a ccintract or agreemënt previously made 
"to perform labor or service of any kind," and contains a proviso exempting 
from its, provisions "professional actors, artists, lecturers, or singera." The 
défendant, a religions corporation, engaged an alien réaiding in Englahd to 
corne hère and take charge of its church as pastor. Held, that the corpora- 
tion was liableto the penalty prescribed. 

S. Samb. ; 

The words "labor or service " of any kind cannot be given a restricted mean- 
ing, sO as to exclude the vocation of a minister of the gospel, in view of the 
provjso, which plainly signifies that they are intended to apply to aU who labor 
in any professional calHngB not specially exempted. 

At Law. On demurrer to complaint. 
Sftiman JWïifer, for the demurrer. 
Si^J«» .4. Wo/ier, IJ. S. Atty., coïiÉra. 

WallacEj J. This suit is: brought to recover a penalty of $1 ,000 im- 
poeed bythe actof cqngress of February 26, ;885, (23 St. at Large, 3:32,) 



804 FEDKBAL REPORTER. 

\ipon every person or corporation offending against its provisions by 
.knowingly encouraging the migration of any alien into the United States 
,"to perform labor or service of any kind under contract or agreement, 
express or implied," previously made with such alien. The défendant, a 
religions corporation, engagèd one Warren, an alien residing in England, 
to corne hère and take charge of its church as a pastor. The act makes it 
the duty of the United States district attorney to bring suit to enforce the 
penalty prescribed. The demnrrer interposed to the complaint raises 
the single question whether such a contract as was made in this case 
is within the terms of the act. In other words, the question is whether 
congress intended to prohibit the migration hère of an alien who cornes 
pursuànt to a contract with a religions society to perform the functions 
of a. minister of the gospel, and to snbject to the penalty the relig- 
; ious Society making the contract a,nd encouraging the migration of the 
alien piinister. The, act is èrititled "An act to prohibit the importa- 
tion and migration of foreigners and aliens under contract or agree- 
ment to perform labor in the United States." It was, no doubt, prima- 
rily the object of the act to prohibit the introduction of assisted immi- 
grants, brought hère under contracts previously made by corporations 
and capitalists to prepay their passage and obtain their services at low 
wages for limited periods of time. It was a measure introduced and 
advocated by the trades union and labor associations, designed to shield 
the interests represented by such organizations from the effects of the 
compétition in th§ labor, market of foreigners brought hère under; con- 
tracts having a tendency to stimulate immigration and reduce the rates 
of wages. Except from the language of the statute there is no reason to 
suppose a contract like the présent to be within the evils which the law 
was designed to suppress; and, indeed, it would not be indulging a vio- 
lent supposition to assume that no législative body in this country would 
hâve âdyisedly enacted a law frataed so as to cover a case like the présent. 
Nevertheless, where the terms of a statute are plain, uriambiguous, and 
explicit, the cburls are not at liberty to go outside of the language to 
search for a meaning which it, does not reasonably bear in the effort to 
ascertain and give effect to what may be imagined to bave been or not 
to bave beeri the intention of congress. Whenever the will of congress 
is declared in ample and unequivocal language, that will must be abso- 
lutely foUowed, and it is not admissible to resort to spéculations of pol- 
icy, nor even to the views of members of congress in debate, to find reô- 
soris to côntrpl or raodify the statute. U. S. v. RàUroad Co., 91 U. S. 72. 
If it were permissible to narrow the provisions ot the act to correspond 
with the purport of the titl'e, and restrain its opération to cases in which 
the alien is assisted to come hère under contract "to perform labor," 
there might be room for interprétation; and the restricted meaning might 
possibly be given to the word "labor" which signifies the mànual work 
of the laborer, as distinguished ffom the work of the skilled artisan, or 
the professional man. But no rule in the construction of statu tes is 
more fahiiliar. than the one to the effect that the title cannot be uséd to 
extend or-testrain positive provisions in the body of the act. In Ha,d- 
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den V. Collector, 5 Wall. 107, it is said: "The title of an act fumishes 
little aid in the construction of its provisions." The encouragement of 
migration prohibited by the first section is of aliens under contract or 
agreement previously made "to perform labor or service of any kind in 
the United States." The contracts which are declared to be void by the 
second section are contracts "having référence to the performance of labor 
or service! byaùy person in the United States" préviens to the migration 
of the alien. The penalty imposed by the third section is imposed on 
the person or corporation ëncouraging the migration of the alien under 
a contract or agreement previously made "to perform labor or service 
of any kind." No more comprehensive terras could hâve been employed 
to include évery conceivable kind of labor or avocation, whether of the 
hand or brain, in the class of prohibited contracts; aud, as if to empha- 
size and make more explicit the intention that the words "labor or serv- 
ice" shoùld not be taken in any réstricted sensé, they are foUowed by 
the words "of any kind." Every kind of industry, and every employ- 
ment, mariual or intellectual, is embraced within the language Used. 
If it were possible to import a uarrower meaniiig than the natural and 
ordinary one to the language of thèse sections, the terms ol' the fifth sec- 
tion would forbid the attempt. That section is a proviso withdrawing 
froni the opération of the act several classes of persons and contracts. 
Foreigners residingheretemporarily, who may engage privatesecretaries; 
persons desirous of establishing a new industry not then existing in the 
United States, who employ skilled workmen therein; domestic servants; 
and a limited professional class, are thereby exempted from its provis- 
ions. The last clause of the proviso is: "Nor shall the provisions of 
this act apply to professional actors, artists, lecturers, or singers, nor to 
persons employed striotly as personal or domestic servants." If, with- 
out this exemption, the act would apply to this dass of persons, because 
such persons come hère under contracts for labor or service, then clearly 
it miist apply to ministers, lawyers, surgeons, architects, and ail othere 
who labor in any professional caUing. Unless congress supposed the act 
to apply to the excepted classes, there was no necessity for the proviso. 
The office of a proviso is generally to restrain an enacting clause, and to 
except soniething which would otherwise hâve been within it. Wayman 
V. SovJMrd, 10 Wheat. 30; Mima y. U S., 15 Pet. 423. In the lan- 
guage of the authorities: "A proviso caives spécial exemptions only out 
of the enacting clauses." U. S. v. Dickson, 15 Pet. 165; lîyan v. Carter, 
93 U. S. 83. Giviiîg effect to this well-settled rule of statutory inter- 
prétation, the proviso is équivalent to a déclaration that contracts to per- 
form professional services except those of actors, artists, lecturers, or 
singers, are within the prohibition of the pveceding sections. 

The argument based upon the fourth section of the act has not been 
overlookedi That section subjects to fine and imprisonment any master 
of a vessel who knowingly brings within the United States any alien "la- 
borer, mechanic, or artisan," who has previously entered into any con- 
tract to perlbrm labor or service in the United States. This section is 
wholly independent of the others, and the différence in the persons de- 
V.36K.110.5— -20 
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seifibed mayi;reasonably be teferred to an intention to'initigate the sever- 
ityof the act in itB applicatiou to masters of vessels. The demurrer is 
overruledt 



In re Lbtiehs Rogatoby feom Fihst District JuDqnj of Veea Cbuz. 

{àireuU Court, 8. D. Neu> York. August 1,1888.) 

Déposition— LeTtbrs Rogatobt— Ebv. St. TJ. S. § 4071. 

Letters rogatory from the flrst district jndge of Vera Cmz, Mexico, stating 
that for the purpose of clearing up the détails of a certain importation, he 
bas made a decree directing the issue of letters rogatory, which decree pnr- 
potts to bave been made in proceedings relating to an investigation as to the 
smuggling of certain cotton, do not show that the "proceedings" amount to 
a"snit forthèrecovery of moneyor property" within themeaning of Rev. St. 
U. S. § 4071, providing tbat the testimony of any witness residing in the 
TJnited States may be obtained by commission or letters rogatory, to be used 
in a suit for the recovery of money or property depending în any court in a f or- 
eign country when the government of that country is a party, or interested in 
the suit, and do uot warrant an order directing the attendance of a witness to 
answer the interrogatories. 

On Motion to Set Aside an Order directing the attendance of a witness. 
Olœtt, Mestre & Gonzalez, for Mexican Governmeût. 
Loma Sanders, for witness. 

Lacombb, J. The order heretofore made for the attendance of the wit- 
ness was based on letters rogatory from the first district judge of Vera 
Cruz, stating that, "for the purpose of clearing up the détails of" a cer- 
tain importation, he has made a decree directing the issue of letters roga- 
tory to the fédéral judge at the city of New York. This decree purports 
to hâve been made "in the proceedings relating to the investigation that 
[he is] making as to the smuggling of some cases of cotton." A motion 
is now made to set aside the order. The only authority for directing the 
attendance of the witness to which attention has been called is found in 
section 4071 of the Eevised Statutes of the United States. It is therein 
provided that the testimony of any witness residing in the United States 
may be obtained by commission or letters rogatory^ to be used (a) in a 
suit for the recovery of money or property; (6) depending in any court 
in a foreign country, with which the United States are at peace; (c) where 
the government of that country is a party to such suit, or interested 
therein. It does not appear, either by the letters, the pétition of the 
Mexican consul gênerai, or even the cablegram read upon the argument, 
that the "proceedings relating to the investigation as to the smuggling" 
above described in fact amount to "a suit for the recovery of money or 
property.'' The order must therefore be set aside. Section 875 of the 
Eevised Statutes does not help the petitioner; it only provides for the 
procédure when letters rogatory are addressed and commissioner ap- 
pointed; it does not extend the cases in which examination of witnesses 
will beordered. 
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Stewaet et al. v. The Sun. 

Same V. The Tribune. 

(Œreuû Cowrt. 8. B, New York. August 31, 1888.) 

COSTB— SECCBirV FOB COSTS— TlMB OP MOTION. 

The fédéral courts may require security for costs froin solvant non-resîdent 
plaîntMEs at any time when no préjudice to plaintiffis' rights is shownto hâve 
resnlted fiom defendant's delay in moving. 

On Motiop for Security for Costa. 

Jt. D. Benedkt, for complainants. 

Sackett d; Bm-nett, for Tribune Association. 

FmnUin & Glifford and, j4. H. Barilett, for theSun. 

liACOMBEj J. The State courts which refuse to require security for costs 
from a non-resident plaintiff, where défendant bas delayed moving untïl 
after answer is served, also hold that impecunioua non-residents may not 
sue in forma fawpens. In this court such plaintifïs are allowed this priv- 
ilège; and an équitable application of the doctrine of Heckmanv.Mackey, 
32 Fed. Rep. 574, would seem to warrant the court in requiring security 
from solvent nôn-resident plaintiffs at any time, — at least when no spécial 
préjudice to plaintiffs' rights is shown to hâve resulted from defendant's 
delay in moVing. Défendant in each case may take an order requiring 
plaintiffs to file security in the amount of $500. 



South Covington & C. St. Rv. Co. v. Gest. 

{Circuit Court, 8. JD. Ofiio, W. D. September 11, 1888.) 

Motion for New Trial and for modification of findings of fact. For 
findings, see 34 Fed. Rep. 628. 

John 0. BervUm and Simrall (S: Mack, for plaintiff. 

Hoadly, Johnson & Gjiston.and Reemlin & Eeemlin, for défendant. 

Jackson, J. The court bas carefully reviewed the évidence inthig 
case, and fuUy considered the severai grounds on which the motion for 
a new trial, and for a modification of the court's findings of fact, are 
made on behalf of défendant. Without reviewing thèse grounds in dé- 
tail, the resuit of this re-examination is the conclusion that said motions 
sbould be denied. The court adhères to its former conclusion that the 
cause of action based upon the fraudulent représentations made by de- 
fendant in respect to the 768 coupons was not barred by the statute 
of limitations. In the findings of fact heretofore filed the court found 
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that "this fraud was not discovered by plainliff until the fall of 1883, 
when the testimony of said Gest and others was taken in the foreelosure 
proceedings." By this statement the court meant that the plaintiflf was 
not in possession of the facts which were calculated to give them notice 
of the fraud until after the évidence had been conchided, and the report 
of the master was made, in the fall of 1883. The court considered 
that report made in November, 1883, based upon the testimony of Kel- 
logg and Gest, as the earliest date at which plaintiflf was in possession of 
facts calculated to excite its suspicion that Gest had made untrue and 
fraudulent représentations about the coupons. Gest's déposition, given in 
the foreelosure proceeding in February, 1883, did not disclose the fact 
that he had knowingly made false and fraudulent représentations about 
the coupons. Neither did the affidavit of Wier. - Kellogg's testimony, 
taken iû the fall of 1883, made the first disclosures that were calculated 
to excite suspicion and inquiry. But the first aotual ^ discovery of the 
fraud which défendant committed in his représentations about the coupons 
was made iû the fall of 1885, when Gest's déposition, was given in this 
case, and when he stated that he"really didn't believe thatthey [the said 
tSoupons] were a first lien, but were only a valid indebtedness, good in 
connection with other floatin^ debts of the company." When he made 
this statement as to what his actual belief was at thé time of making his 
représentations about the coupons, he disclosed for the first time an es- 
sential ingrédient of the fraud with which he is charged in and by the 
amended count filed in February, 1887- If necessary, the court would 
hold that the fraud was not actually discovered till the fall of 1885. But 
as the facts found by the master in his report under the foreelosure ^pro- 
ceedings, and those stated in the déposition of Kellogg under that réf- 
érence, were calculated to excite plaintiff s suspicion, and induce inquiry, 
the court in the findings already filed computed the running of the stat- 
ute of limitations froni the fall (November) of 1883. Upon a re-exapii- 
nation of the matter, the court is satisfied that this is the earliest date at 
which plaintiff should be charged with a discovery of the fraud. The 
other material and controlling làcts of the case are as found by the court 
in the findings heretofore filed, and they are adhered to, with the légal 
conclusions deduced therefrom , It is not deemed proper, nor is it in con- 
formity with the usual practice in such cases, to set out in détail the évi- 
dence on which thèse findings were based. The motion to modify the 
findings of fact and for a new trial are both overruled and disallowed, 
with costs to be taxed against défendant. An order will be accordingly 
80 entered. 
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Ball Glove Fastening Co. v. Ball & Socket Fastenee Co. 
{CircuU Court, D. Massachuiettê, August 16, 1888.) 

1. Patents fok Invektions— Actions fob Infhingbmbnt — Equitt— Jurisdic- 

TION. 

Equity has juriadiction of a biU by the owner of a patent to obtain an ac- 
connt of royalties due from a licensee, and an injunction against using the 
patent in deflance of the agreement of license. 

2. Bamb— Infeingembnt — Glove Fastbnebs. 

Claims 3 and 4 of letters patent Nos. 390,067 and 808,031, for improvements 
in glove fastenera, consisting of tlie combination of a stud formed into a 
bail atits upper end, and extending through and Connecting two disks, one 
above and one below the flap of the glove, with a ring having two elastic 
flanges or jaws, and a separate hood having two ears extending from its base 
ring, are infringed by a device having the same button member, and substan- " 
tially the same button-hole member, with only immaterial différences in Con- 
necting the hood and flanged ring, ând in the position of the flanges or jaws. 

In Equity. On bill for an injunction and account. 
John M. Bennett and W. B. H. Dowse, for complainant. T. W. Ctarke, 
for défendant. 

Colt, J. The bill i^n this case prays for an injunction, as well as an 
account against the défendant. It seems to me that this is sufficient to 
give a court of equity jurisdicti on, though the défendant is a mère licen- 
see; and it has been so held. McKay v. Smith, 29 Fed. Rep. 295; Hat 
Sweat Co. v. Porter, 34 Fed. Rep. 745; Sdb&H Oo. v. Manning, 32' ¥ed. 
Rep. 625. The défendant company is the sole licensee of the complain- 
ant of three patents granted to Edwin J. Kraetzer for improvements in 
glove fasteners. The license contract was dated March 21, 1885, and is 
«till in force. The présent suit is for an account of the royalties due 
under the agreement, and an injunction, meantime, to restrain the de- 
fendant from using the patents in défiance of the agreement. Under thèse 
•circumstances, the défendant cànnot and does not deny the validity of 
the Kraetzer patents, but the défense of non-infringement is brought for- 
ward and relied upon. 

Thé complainant insists that the defendant's fastener is an infringe- 
ment of the second claim of Kraetzer patent No. 290,067, and the fourth 
•claim of Kraetzer patent No. 306,021. Thèse claims are as foUows: 

"(2) The combination of a catch, consisting of an inner and an outer plate, 
.a stud Connecting said plates, and a shank attached to the outer plate provided 
■with a ball and a spring-flanged eyelet, adapted to receive the bail of said catch, 
:6ubstantially as describied." 

"(4) Thecombinationofthetwodisks, B, andC, andthe knob, A.havihg its 
-Bhank extended through them and upset at its end agaiust the lower ot tbeni, 
with an entire ring provided with two elastic flanges or jaws, and with a sep- 
arate hood having two ears extending from its base-ring, as described, and 
toet ween the said flanges or jaws, and bent against the ring, ail being substan- 
*jally as set forth." 

The complainant's fastener, made under the Kraetzer patents, is com- 
posed. pf two parts,^^-a button member secured to the under flâp of a 
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glove, and a flexible button-hole member secured to the uppcr flap, and 
adapteditp be pressed down upon tbe stud of the buttoniHieinbeF, whicli 
it grasps în ihe jaws of its flanged ring socket. The button member con- 
sists of three parts,— a solid stud or knob forined into a bail at its upper 
end, and having a shank extending through two disks, one above and 
oné beldw the fiàp of the gl6ve,'tliè shank being upsèi at its lower end 
upon;the lower disk. The button-hole member consistsof a cap or hood 
separate fromthe sooket proper, and having two projections or ears, a 
flanged ring having two elastic flanges or jaws, adapted tb yield or spring,, 
oyer the enlarged head or stud, and clasp it around its necfe. The but- 
ton member of defendant's device seems almost identicàlwith thè Kraet- 
zer. The bùtton-hole member of defendant's device is siibstantially like 
that of Kraetzer. It has a separate cap or hood on the upper surface of 
the flap, and a flanged ring on the under surface, having two projecting 
jaws to slip over and embrace thé head of the knob or stud in the same 
place described by Kraetzer. The différences of connection in the two 
déviées of the hood pnd the flang«^ ring, or the différent positions of 
the flanges or jaws, are immatçrial. The whole substance of the Kraet- 
zer invention is found in defendant's device. Nor does the. prier state 
of the art so limit the Kraetzer patents that the défendant should go free, 
because the Kraetzer patents should not be limited to the exact forms 
found described in the specificatipns; and the défendant should not be ; 
permitted to.esçape by making colorable or immaterial changes in con- 
struction whiïe retaining ail the vital parts of Kraetzer's improvements. 
Motion for iiijunctiou is granted. 



LocEB V, Smith et oL 

(Oirèuit Court, D. Massachuietls. August 37, 1888.) 

Patents poe Imyehtions— Intriiîgemkijts— Damper Regui/ators. 

Letters patent No. 835,080, granted Jannary 86, 1886, to Nathaniel C. Locke, 
for an improvement in damper regulators, consista of a combination of adia- 
phragm inotor, a damper motor, and à valve so cômbiiied as to produce a 
damper râgulator of greatsensitiveness. Held, in view of the prier state of^ 
the art, that the ouly novelty is the mechanism of the valve which contrôla 
the suppiy of actuating fluid to the damper motor, the valve being separate 
and distinct frbm the piston of the d&mper motor, and that the patent is not 
infringed î>y adevice constructed uiider the Spencer patents ofSeptember 29, 
1885, and Marph 28, 1886, in which the yalve-'casing is part of the piston; such' 
piston being double acting, receiving the fluid at ita center, and delivering it 
at either euc^, with a fluid-cpntrollif^.valv^ arrangea in j^ axis. 

In Eqùi^. Suit for infringemenfof patent. 
James E. May nadîer, foi complainant. . 
.STioTOos W. Porter, for défendants. 

CoLT, J, . This suit is brought uppB; tj^o patents issued to ; the com- 
plainaqt. Patent No.^35 ,080jdatedJai;iqary 26, iSSôjis for improve-- 
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ments în damper rçguktors, and patent No. 335,038 bearmg the saniie 
date, is for an improved form of diaphragm for pressute regulators. The 
main controversy is directed to the question whether the défendants' ap- 
paratus, whichis constmcted after two patents granted to J. E. Spencer, 
dated September 29, 1885, and March 23, 1886,éinfcbdîes the improye- 
ments descrlbed in the Locke patent for damper regulators. The Locke 
patent is dated January 26, 1886, but the application was filed April 
24, 1888. To détermine the question df infrirïgement, we must see 
what Locke's invention is, as set forthin his patent. The spécification 
says: 

" My invention relates to that clàss of aûtomatic damper regiilators which 
liave a motor with a movable piston connected 'tvith the damper, for operat- 
ing the same, and hâve a pipe leading to said mbtor in which is a valve for 
opening and elosing the passage. ♦ * * The object of my invention is to 
provide a regulator which shall possess the roquisite power to move the heav- 
iestdampers with the least possible variation of steam-pressure in the boilers; 
and it consists — First, in a damper motor operated by fluid under pressure, 
the flow and exliaust whereof is controlled by a supplemental motor or regu- 
lator sensitive to variations of pressure in the generator ; secondly, in à damper 
motor actuated in one direction by fluid under pressure, and, on exhaustion 
thereof, moved in the other direction by a weight, the employment of water 
as a motive power admitted to the damper operating motor through a suita- 
ble valve to be operated by the cbanging pressure of the steam in the boilefs 
to be controlled, said steam pressure acting upon a suitable motor with which 
said vàlVe is connected; and, thirdlyi in a peculiar construction of the said 
Valve, and varions other devices and détails pf construction to be hereinafter 
descrlbed. * * * Before describing in détail th«i apparalus showh in tlie 
drawings which embodies my invention, I désire, tp point ont in a gênerai 
way the mecbanical conditions under which thèse machines are reqùired to 
operate, and the difflculties heretofore ehcountered, which are overcomé by 
my invention. First, It is reguired to move the damper through an arc vary- 
ing from forty-flve to ninety degrees, or thereabout, and, as the damper is 
frequently very heavy.a considérable power and range of motion is necessary. 
At the same time it is necessary to control the application of this motor power 
by an apparatusbf great sensitiveness, and therefore of short range of motion. 
* * • I prefer to employ a diaphragm motor subjected to pressure from 
the generator having a very short range of motion, and with a corresponding 
sensitiveness. This motor acts upon, and is counterpoised by, the ordinary 
scale-beam lever, with an- adjustable weight, A balance controlling valve is 
coupled to said soale-beain, preferably at" a distance from the motor Connec- 
tion therewith, so that the motion of said motor will be multiplied at said 
valve. Said valve is placed in the pipe, whereby fluid under pressure is con- 
Veyed from its source to the damper motor, and eontrols the flow and exhaust 
thereof. * * * Heretofore it has been customary to employ flat dîa- 
phragms, usually eut from rubber fabric, such as sheet packing. It is a mat- 
ter oï expérience that such diaphragms vary in sensitiveness inversely as the 
pressure, * * * but I hâve discovered that by providing the diaphragm 
with a deep annùlar corrugation or f old, * * * so that the free parts of 
the diaphragm constitute two eoncentric parallel surfaces, with slight space 
between to be filléd and lubricated by the motor fluid, there is no variation in 
sensitiveness with variation in pressure. * * * I do not claim.as new 
the opération of a steam damper and motor by an auxiliary valve placed in a 
Une of pipe for the adrdissioh of ^team to said môtor, when said yalye has no 
meçbaiiical auxiliary lappliancé attached thereto for operating the same inde- 
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pendent of the steam-pressure acting directly upon the valve itself. What I 
claim as my invention, and désire to secure by letters patent, is: (1) The 
combination, in a draft-regulating mechanism, consisting otadamperand a 
motor for operating the same, and having a valve contioiling said motor, of 
the supplemental motor, R, attached to said valve, having pipes, G and K, 
and pipe, H, and réservoir, F, ail substantially as shown and described, and 
for the purpose specifled. " 

Thirteen other daims for combinations of mechanism described in the 
spécification and shown in the drawings of the patent follow the first 
claim. The invention of Locke embraced a combination of three gênerai 
éléments, a diaphragm motor, a damper motor, and a valve. Thèse 
éléments were so combined as to prodUce a damper regulator of great 
sensitiveness, or one in which a slight motion of the ..diaphragm pro- 
duced a much greater movement of the .piston of the valve which con- 
trols the damper motor. An examination of the prior stàté of the art 
makes it clear, as it seems to me, that the only tiovel feature in Locke's. 
ébnïbihation is the construction of the valve. By the admission of his 
own experts, the diaphragm niotor pf Locke is substantially the old dia- 
phragm mo^ior of Clarke's patent of 1854, and. the damper regulator of 
Looke is substantially the old and well-known damper motor of Hallock's- 
earlier patent. Livermore, compiainant's chief expert, testifies as fol- 
lowa: 

" Cross-rhteirogatory 9Q. Answer. I do not think that the élément çold 
water is itself patentable; nor does any élément of the entireLocke appa- 
ratus, éxcept the valve, occur to me, which is, in my judgment, patentable in 
itself. " "Çross-Int. 39. Leaving ont of considération, for the présent, différ- 
ences pf construction of the parts, do you think the Kipp patent embodies a 
damper motor; a valve for controUing the supply of fluid to the damper mo- 
tor, with sùitable conduits therefor, and a pressure deviee for controliing the 
supply of fluid to the damper motor, in the sensé in which such parts are em- 
ployed m Locke's patent damper regulator? A. I,do. Çross-lnt. AQ. In so 
far as rejajtes to the damper molor, Locke bas made no advaiice upon Kipp, 
éxcept to substitute one old and well-known kind of motor for another, lias 
he? A. ~S<>." "Cross-Int.4S. In so far as relates to the pressure deviee, Locke 
has made no'advance upon Kipp, éxcept to substitute a différent, but old and 
well-known, pressure deviee (Uiaphragm-motor) for that shown in Kipp's, 
unless it bë in the diaphragm. Is this so, or not? A. Regarded merely as a 
pressure devjce, independent of its relations to the other parts, he has not." 

Nor is thëtô anything new in Locke's method of attàçhment of the 
lever of the diaphragm motor to the valve-stem outside the piston, so as 
^ to give a multiplied motion to the valve. On this point Locke testifies. 
. as follQws: \ 

"Cross-lnterrogatory 5'â. Hov? long hâve you knbwn a valve-actuating de- 
vice, operating like that shown in your patent, the lever, L, pf which is at- 
tached to the valve outside tlie pistori, to givé a multiplied motion to thfr 
Valve? Answer. I carinotsay precisely; quiteanumber of years. Cross-Int. 
'94. State asnearly as you càn. .4. Perhapstwelveorfourteënyears. Oross- 
'Int:95. Hâve they been in public lise during that time? A. They hâve for 
certain purposes, but not in connection with damper œotors. Gross-Int. 96. 
Has Hot this kind of valve-actuating deviee been in use during the time yoa 
hâve âpècifled for actuating valves of both steam and wàter appaiatus? A^ 



MCKB r. SMITH. 313 

They hâve. Cross-Int. 97. Please examine the catalogue or pamphlet now 
shown y ou, (put in évidence and maiked ' Défendants' Exhibit Lock« Cata- 
logue,') and state whether there is not shown, on page 21, a valve-actuating 
de vice substantially like that shown in your Datent, No. 335,080, A. There 
is." 

He then testifies, from date? contained in the circular, that it was issued 
prior to 1879, and that the valve-actuating device of the patent perforais 
the same duty as did those earlier devices. It thus appears that, how- 
ever great the merit of Locke's invention, the éléments which go to make 
up the patented combination were ail old, except the valve, B. The 
valve, B, forms an élément of ail the claims of the patent which the de- 
fendants are charged with infringing. The chief ground of défense is, 
that the défendants do not use the valve, B, or its équivalent, and it 
seems to me that this position is sustained by the évidence. Claim 8 is 
for the combination of mechanism which makes the valve. Locke's ex- 
pert, Livermore, testifies as follows: 

"Cross-Interrogatory 25. In your opinion, does the défendants' machine 
embody the combination specifled in said claim 8 of Locke's patent, 335,080? 
Anstoer. In my opinion, it does not. " "Cross-Int. 207. Can you find any- 
where in your researches in this art a machine substantially resembling Spen- 
cer's, which has a cylinder and piston tliat raay be of any desired diameter, 
according as the résistance of the damper may render désirable, such piston 
being double-acting, receiving the actuating fluid at its center, delivering it 
at either end as required, and with a fluid-controUing valve arranged in its 
axis? A. I can flnd no machine having the features mentioned." 

When Locke himself was as^ed (Cross-Interrogatory 212) to compare 
his valve with Spencer's, he replied: 

"I cannot compare the two — ^the Spencer patents and the patent of iny own 
referred to — in this respect, because, while in the Spencer patents the valve- 
casing is part of the piston, in my patents the valve is ^ntirely séparât^ and 
distinct from the piston of the damper motor. " 

This is the évidence of complainant, and it is, of course, reinforeed in 
still stronger language by the testimony of the défendants. Indeed, it 
is apparent, on comparison, that the combined valve and damper motor 
of Spencer does not embody the essential features of the Locke valve. 
It also appeara that the opération of the two regulators is quite différent. 
In the Locke machine, when the damper governor acts, it entirely shuts 
the damper, or uearly so; while in the Spencer machine the damper 
closes gradually, as the pressure increases. It is oniy by ignoring the 
question of the différence of mechanism, and by giving a breadth of con- 
struction to the Locke patent which the law does not permit, that the 
défendants can be held as infringers. 

As to patent No. 335,033 for a diaphragm, assuming the patent to 
be valid in view of the prior state of the art, upon which my mind ia 
not free from doubt, I do not think the complainant has made out with 
sufficient cleamess the charge of infringement. The défendants now use 
the Clarke patent diaphragm, and their slight use of the Locke dia- 
phragm aeems to hâve been more experimeatal tiian anything else. And 
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Upoh lliîs point the positive têstimony of Spencer that he ' never used a 
Locl£e«diàphragm'after tlïè Locke patent was applied- for is not met of 
overconijè loy'.coiiiplainant's évidence. The Mil should be dîsmissed. 



Marvin i?..GOTscHALL. 

(Oireuii Oourt, D. MinTiesota. September ^,16S8.) 

Patents ïoe Inventions— Novhltt — Dhaft Equalizeb. 

Patent No. 172,756, January 25, 1876, to Richard M. Marvin for a draf t equs.1- 
izer, used in tbe attachmerit of three horses to harvésters and othermachinery, 
consists of an evener ànd two leWrs pivoted; the former at its center, and the 
latter at their ends to the longue. " The firat lever is attached to the end of the 
evener and the single horse is attached to the end of the lever. The second 
lever is on the opposite side of the tongùe, and its free end is f asteried to that 
of the evener, and the two horses are attached to its end. The flrst-named 
lever ispivoted to the tongue in front of the second. A patent issued to Ed- 
wln iP. Toof, Decemher 19, 1865, wàis for an invention for the same purpose, 
consisting of a shiOrt evener pivoted at one-third its leri^th, the bne horse 
drawing on its long end. A levèi* Is attached to the same side in front of thé 
evener, and is attached to !t. On the free end of the lever the single horse is 
attached. On the otlier side anotber lever is attached twice as long as the 
former, also attached to the evener, and to the end of this lever the two horses 
are attached. The lengtl; and place of pivoting thèse levers may be varied 
to givé the one horse greatér or less àdvantage over the others, or the flrst 
lever may be pivoted in the second for the same purpose. No use was made 
Qf Marvin's CQmbination until he obtained bis patent, and since then manu- 
facturers bave used bis combination instead of that of Toof, upon which the 
patent exçired in 1882. The patent to Marvin was issued after a carefulcom*: 
parison with tbe Toof patent. Heid, that the Marvin patent was not void for 
yant pf novelty, and that it was not anticipated by tbe Toof patent, 

' AfLâw. Action for damages foi" iûfringement of letters patent. 

Action by Richard M. Marvin against Charles J. Gotsûhall for damages 
for the infringement of letters patent, 
r FracMton à; (kireins, ioT plainiiS. 

Woods, Hahn& Kingman, for àeiendant. 

' Shiras, J. On the 25th day of January, 1876, letters patent No. 
172,766 were issued to the plaintiff for an improvement in draft equal- 
izers, which invention related to the means of àttaehing three horses to 
aharvester or other machine, in which the pivot: of torsion is outside 
the line of draft; two horses' being placed on one side of the tongae or 
pôle and, 6ne on the other, so that the labor pf drawing the machine 
should be equally distributed, while the side draft or torsion exercised 
oh the tOîiguè should be equalized. The méans.used to accompHsh thèse 
ends consist of a lever or evener, marked C upon the drawing attached 
to thepateht, which is^pivbtedat itS center point dathe tongue, a lever, 
marked F,' pivoted at one end to; the; tongue and attached to one end of 
thé lever, C, it being inténded: that the single horse shall be. attached 
to the lever, F, and a spreaxler attached: at : one > end to the. tongue and 
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«extendîng a snffi,cieût .d^atance to permit; the^ttaching two horses to th? 
eip.d thereof, the spre^er markeid D being alsp attached tp the end of 
the lev§r, C. The lever, C, spreader, D, and leyçr, F,,.are attaehed i^ 
tbe saoi;© line in the order named to the tongue. That thia mode of at- 
ftaching horses to harvesters and like machines is, useful and valvïible is 
not questioned;. 

,. The défense is; that plaintiff'B patent in ail essential particulars is 
anticipated by one issued toEdwin J. Toof, underjdate of December 19, 
^865.,. In the spécifications attached to this patent itis said: 

; "It is Dften désirable in the case of gang plows, harvesters, and iother ma^ 
chines and vehjcles having a heavy draft, that three horses shouldbearranged 
abre^t oteacli other; in which case two horses mnst.be piaced upon one side 
df the guide or draft-pole, while one only is piaced upon the other side, which 
arràngètûeiit, by ordinary draft attachments, renders the draft vory uneçLual, 
and prevf'nés the succeissf ul employment of horses in the manner proposed. 
My invention consists in a novel and simple arrangement of levers ot suit- 
able proportions, whereby the draft is so applied to a short lever or double 
tree, one of the arms ot which is twice as long as the other, that the two horses 
arranged on one side of the guide or draft-pole draw upon the shoiter arm of 
Bàid double tree or lever, while the onè horse upon the opposite sidé of the 
drât't-pole or guide draws Upon the longer arm of said short double tree, thus 
keeping a uniform and equàl draft upon both sides." 

The spécifications and drawing accompanying the earne show that 
the arrangement proposed by Toof consisted of a lever attached to the 
tongue at a point distant one-third of the length of the lever from its 
end, |;hus making the lever project twice as far bçyond the point ofjunç- 
tion with the tongue on one side than upon the other. In front of this 
lever marked B on the drawing was attached another lever marked C, 
projecting on the same side with the longer arm of the lever, B, and to 
the free end of lever, C, the single horse was attached. On the other 
side of ,the tongue was attached a lever, D, twice the length of the lever, 
C, to the free end of which the two horses were attached. In the draw- 
ing ,the levers, C and D, are attached to the same point in the tongue. 
The attachments of the several Içvers were so made that the power ex- 
erted by the one horse would be equal to that exerted by the two horses 
on the lever, B, thus equalizing the draft. It is also stated in the spéci- 
fications that tbe exact proportions specified may be varied to accommo- 
date the arrangement to the varied powers of dififerent horses, and also 
that the short lever, C, to which the single horse is attached, may be 
pivoted to the guide or draft-pole either before or behind the point at 
which the lever, D, to which the two horses are attached, is pivoted 
thereto; or, if it is desired to give the one horse stiU greater advantage 
over the two horses, the lever, C, may hâve its pivoted connection in the 
sbort arn) of the.lever, D. . 

In attaching three horses to a harvester, two matters are important in 
securing a practicable and useful mode of attachment. The first is that the 
attachiment shaÛ be such th^t none of the horses shall be required tp walk 
through or over the standing grain, a,nd the secqnd is that the side draft 
bjetween the two horses and the one shaïl be so equal^zed that tbe sifagle 
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horse shall not be placed at a disadvantage. In accomplishing the first 
requirement, both Toof and the plaintiflF place the single horse on the 
side towards the grain. In the Toof conibination thè evener or lever, B, 
is so attached to the pôle that the longer arm thereof projects upon the 
side towards the grain, thus giving an advantage to the single horse, it 
being stated that this arm should be double the length of the one pro- 
jecting on the side to which the two horses are attached. In the Toof 
conibination, it is intended that when the horses are abreast and exert- 
ing through the lever, B, the same' efi'ect, that lever will stand at right 
angles with the tongue. In the Toof conibination the arm, D, to which 
the horses are attached must be of sufficient length to give space for at- 
taching the two horseè, and it opérâtes both as a spreader for the pur- 
pose of affording this space and also as a lever operating on the short end 
of the lever, B. In this combination, therefore, to equalize the draft the 
combined effect of the combined levers, D, and the short arm of B oper- 
ated by two horses must be offset by the effeot of the combined levers. G, 
and the long arm of B operated by the single horse. 

In the plaintifif's combination, the evener is attached to the tongue at 
its center point. The spreader to which the two horses are attached does 
not operate as a lever, as the point of attachment of the horses and of 
the link or rod connected with the end of the evener are the same. The 
two horses operate, therefore, through the single lever, to-wit, the one- 
half of the evener, and the effect thereof is offset by the opération of the 
single horse upon the combined levers, F, and the one-half of the evener. 
When the horses are abreast, the evener, C, is not at right angles with 
the tongue, but it is so arranged that when the spreader, D, and lever, F, 
are at right angles with the longue, the angles formed by the rods Con- 
necting the spreader, D, and the lever, F, with the ends of the evener are 
equal obtuse angles. And it is claimed that thereby an advantage is 
secured, in that if the horses, on the respective sidès, fall out of line, the 
pôle of the one falling behind upon the lever, C, will be more nearly at 
right angles, and by the increase of power thus acquired the equilibrium 
will be more readily restored. By reason of the pivoting the lever, F, 
to which the single horse is attached, to the tongue at a point in advance 
of the attachment of the spreader, D, an additional advantage is secured 
to the single horse in preventing the tongue from turning out of a straight 
line. 

Tlie contention on the part of the défense is that the essentials of the 
plaintiff's combination are clearly indicated in the spécifications and 
drawing attached to the Toof patent, and therefore the latter anticipâtes 
the former; the rule being that, where the prior publication or descrip- 
tion sets forth the essentials of the invention in such clear and exact 
ternis that a person skilled in the art could, by the aid of the prior de- 
[gcription, construct the machine or combination covered by the subsé- 
quent patent, without calling into play inventive as distinguished from 
niëchanical skill, then the prior description or patent is held to hâve an- 
ticipated the subséquent patent. I am free to confess that I am greatly 
in doubt as to the true solution of the question at issue. It is bard to 
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escape the conclusion that the plaintifif's patent iè merelj' a modification 
of the combination shown in the Toof patent, and if the plaintiff had not 
the benefit of certain presumptions in his favor the scale might incline 
against him. The fact, however, that he bas a patent, and that it ap- 
pears that the same was issued to him after a careful comparison in the 
patent-office of his combination with that shown in the Toof spécifica- 
tions, makes ont a prima fade case in his favor, and the court is not justi- 
fied in reversing the action of the patent-office unless it fairly appears 
that there is a lack of invention in the combination covered by the pat- 
ent. In aid of this légal presumption is the fact that the Toof patent 
was granted in December, 1865, and it is not shown that the combina- 
tion appearing in the plaintiff's patent was made use of by any one un- 
til the plaintiff devised it in 1876, nearly 12 years later. If, according 
to the theory of the défense, the changes from the Toof combination to 
thatof plaintiff are œerely mechanical, and such thatthey would readily 
BUggest themselves to any skilled mechanic or operatbr, why is it that 
the same were not more promptly brought about? The fact of the long 
lapse of time after the Toof combination was made public before that of 
the plaintiff was discovered, tends strongly to support the claim that it 
required invention to prodùce it. The further fact that manufacturers 
are using the combination patented by plaintiff at the risk of suits for 
infringement, instead of the Toof combination, the patent on which ex- 
pired in 1882, strongly points to the conclusion that they recognize a 
superior merit in the plaiutiiF's combination. Under thèse circum- 
stances it must be held that the défendant bas failed to sustain the dé- 
fense of want of patentable novelty in plaintiff'^ combination, and as it 
is admitted that the défendant bas been engaged in the sale of machines 
in which the plaintiff's combination is used, it folio ws that the plaintiff 
is entitled to a judgment for damages. 

It appearing, however, that the number of machines sold by défend- 
ant is but small, the plaintiff does not ask judgment for more than a 
nominal sum, and the recovery therefore will be for one dollar and costs. 



National Hat-Potjncing Maçh. Co. v. Beowm. 

Sams V. Hedden et al. 

{Oircutt Court, D. New Jersey. September 25, 1888.) 

Patents pob Inventions — Anticipation — Hat-Pouncing Machines. 

Claim 2 of letters patent No. 97,178, granted to Rudolph Eickemeyer, for ai. 
improvement in hat-pouncing machines, ctaiming the arrangement and com- 
bination of arotating pouncing cylinder, with a vertical supporting noin of 
such small size that the hat may be freely turned thçireon, and the tip, side 
crown, and rim pounced in a single opération, is not anticipated by iiractioal 
use by the act of pouncing in one opération on the Nougaret machine, -which 
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?i emiploys alonghorn, on which the hat cannot be f reely; turned an^ ipouncecî 
in a single opération, unless by twiating and stretcàing it out of fljiape, ia a 
manner ïor whicli the macHine wàs not intended. 

k Same.' •- ' ' ■ . ..^ '■ : . 

' Claim 3 of the Eickemeyer patent 'àntioipated claim 5 of patent N"o. 230,889> 
granted to B..R Taylor. describingthecombination of the supporting horn 
and the self-feeding pouncing cylinder, whereby the hat lis drawn over the 
•support in the directioiï of the motion of the cylinder, restrained by the hand, 
assisted by_ a guard or pressing pjn, as the former patent is for the combina- 
, tion by which the whole hat can be pounced in a single opération; and, though 
féed rollers are used, drawing the nat in the opposite direction from the mo- 
tion of the cylinder,' yet the Taylor patent simply restores the direction in 
■which the hat would be carried by the cylinder without the feedfroUers, which 
is immaterial to the.principle of the invention. 

In Equity.- 

Eugène TreadwéH and John R. Eennett, for complaînant. 

A. Q. Keaabey and E. Q, Keashey, for défendants. 

Beadley, Justice. Thèse suits are each brought on two patents owned 
by the complainants,— one granted to Rudolph Eickemeyer, November 
23, 1869, and the other granted toEdmund B.Tayior, October 21, 1879, 
- — each for improvements in machines for pouncing hats. The claims 
which are at issue are the second claim in the Eickemeyer patent, and 
the fifth in the Taylor patent. Pouncing hats is much the same thing 
as shearing cloth; consisting in theremoval of the fuzz or rough surface 
of woolor fur which remains on the fabric after it is felted orwoven, 
as the case raay be. It was formerly done by hand, by rubbing the sur^ 
face of the hat body with sand-paper or emery while holding the brim 
firmly on the table, and^tretching the orown on a block. The irrépress- 
ible genius of the inveritor hajs, of course, produced machinery that does 
the same thing, and does it better, almost automatically. A horizontal 
cylinder or cône, covered with eraery or some other cutting or grinding 
-substance, is attached to à spindle, and made to revolve with great ira- 
pidity, and the surface of the hat is brought into contact with it. This 
accomplishes the object. The principal difficulty lay in bringing every 
part of the hat body, which bas a very irregular shape, into equal and 
perfect contact with the emery cylinder. For a long time separate ma- 
chines had to be employed for the briin and the crown. The former was 
drawn by separate conical rollers, so shaped as to give the hat a circular 
movement, between the revolving cutting cylinder and a rest or support, 
which, being bperated by a freadle, or fixed in proper position by a set- 
screw, kept the brim in contact with the cylinder. The movement of the 
hat was somewhat regulated by the hand. The crown was stretched on 
a revolving block, and thus exposed to the pouncer. The object of the 
machines which are the sùbjects of the patents sued on is to pounce the 
whole hat, both brim and crown, by one opération, without the use of 
separate roacliines. This is effècted by constructiog the rest by Which 
the hat is supported in contact with the cutting cylinder in such a for m, 
and adaptingittb such an opération, that ail parts of the bat body may 
be brought into the desired contact. The rest, instead of being a long 
roller, or fixed bearing, like that of a lathe, parallel with the sides of the 
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cutting cylinder, is motfe like a hôm with a nob, orshôrt Ijoaring, whioli 
will support the brim, the croWn, and the tip successivelj- against thés 
cylinder, manipulated and turnçd about, in part by hand, and in part 
by an accessory roUer or rollers. This could not be done suocessfuUy ou 
the old machines, because the crown could not be slipped over the don- 
gated rest, and, if this could havebeen done, there was no room for the 
brim between the rest and the body of the machine. Eickemeyer's pat- 
ent comprehends other inatters besides that which forms the particukr 
subject of the second claim, and they do not require notice. The inven- 
tion in question is described in the spécification as foUows: 

"My invention further consista in an arrangement of the pouncing cylinder 
and a rest or supporting horn for the hat body, which can he introduced 
within the crown to support it against the cutting' action of the pouncing 
cylinder during the opération of pouncing, the arrangement being such as to 
dispense with the use of a bat block in pouncing the tips and side crown of 
the hats," 

The spécification describes in détail the mode of attaching and adjusfc- 
ing the supporting horn so as to adapt it to the pouncing of the diJBTerent 
parts of the hat, and adds this important suggestioij: 

"The «ssential part of the arrangement of the supporting horn being the 
space left between it and the lathe-head to give room for the brim while it is 
supporting the tip in the opération of pouncing." 

The second claim of the patent is in the words foUpwing, to-wit: 
"I claim (2.) The arrangement and combination of a rotating pouncing 
cylinder with a vertical supporting horn, substantially as described, whereby 
tbe supporting horn may be Used tb support the tip, side crown, or brida during 
the opération of pouncing the bat." 

It cannot be denied that the improvement was a great advance iq Jthe 
art of manufacturing hats. The patent was the subject of considération in 
a suit brought by the complainant against one Thom et al. in the circuit 
court for thé district of Massachusetts, and was sustained in an able opin- 
ion delivered by Judge CoLT. 25 Fèd. Rep. 496. The défendants in 
that case contended that the Eickemeyer patent was void fôr warit of 
ùtility; that the machine never came into market, etc. It was also con- 
tended that the invention was substantially anticipated by the Noiagaret 
machines, which had been patented in 1866, and that the whole hat body 
could be, and had been, pounced on those machines, The judge dis- 
posed of thèse objections as foUowS: 

"The défendants contend at the putset that the Eickemeyer patent is void 
for want of utility. The Eickenieyer machine never came into the market. 
It appearS that the only machines built were thoâe used in this suit. In view 
of the faet, however^ that the évidence shows that a Inachine made af ter the 
Eickemeyer patent ;is practically operative for pouncing bats inthemanner 
described, this défense falls to thegroiind., The Taylorimachine may be an 
iipprovement on Eickemeyer's, by reason of ayoiding the necessity of feed- 
foUers, and by reason of its simplicity of construction; and it may; in consé- 
quence, be veryvaluable commércialiy, and the best pouWing machine in use; 
but this will not ptotect Taylbl: 6r thé défendants in the usé df thè spëciflc 
mechanism deikcribed in thé speciâcation, and embodied in the daims bf thé 
Hickemeyer patent; ptovided» as bas beenshown, that the Eickemeyer >ma^ 
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chine is operati ve for the purpose it was designed. But the main contrôversy 
is over the second claim of the Eickemeyer patent, which described the corn- 
bination of a rotating pouncing cylinder with a vertical supporting horn, 
wherein the horn is used to support the whole hat body during the opération 
of pouncing. It is said that the Nouga.ret machines anticipate, in substance, 
this daim. It is apparent, however, that the Nougaret machines employ a 
long horn. They do not make use of a supporting horn of such a small size 
that the hat may be freely turned thereon, and so supported in the machine 
as to leave the space described in the patent, in order that the hat may be 
freely turned, so as to pounçe ail parts of the surface thereof ; and we flnd no 
prior machine so organized. ïhia is not a formai, but a material, différence, 
and this différence is the essence of the Eickemeyer invention. It is further 
urged that you could pbunce the whole hat body in a Nougaret machine; that 
it has been dohe repeatedly; and that consequently the second daim of the 
Eickemeyer |>atent should receive a narrower construction than if Eickemeyer 
had been the flrst to accomplish such a resuit. Admitting that, to a limited 
extent, the Nougaret brim-machine has been employed to pounce the whole 
hat body, yet such was not its ordinary use. Before the invention of Eicke- 
meyer it was generaliy understood that it required two sets of mechanism to 
pounce a hat. But, however this may be, the complainant has demonstrated 
that the emplôyment of a short rest, with the vertical space for the brim of 
the hat while ihe tip is being pounced, which we flnd in Eickemeyer's machine, 
is a greàt improvement over the long rest as used in machines of the Nougaret 
type. This is not the case of a trifling improvement, but, in view of wjiat 
had been before accomplished, of a substantial advance in the art; and conse- 
quently no mère changes in the détails of construction sbould relieve a party 
from the charge of infringement." 

The décision in the Massachusetts case goes far to décide the présent 
cases. I am entirely satisfied with the reasoning of the learned judge, 
and consider that the essential facts relied on by the court are established 
in tHô cases now before us. In that case the défendants, in addition to 
the grounds disposed of in the above extract, placed themselves upon 
the Taj'lor patent, (since acquired by the complainant, and now sued on,) 
under which they clai naed to be acting, and contended that they did not in- 
ffinge the patent of Eickemeyer. This défense was also overruled, and 
it was held that the diversities in the modes of' opération in the two ma- 
chines did not relieve the défendants from the charge of infringement. 
In the one machine (Eickemeyer's) the hat, by the action of the feed- 
roUers, is puUed through the machine in the opposite direction to the 
rotation of the pouncing cylinder, while in the Taylor machine it moves 
in the direction of the rotation of the pouncing cylinder. Other varia- 
tions in thé modes of opération of the two machines were relied on, but 
the court did not deem thèse variations as material, so long as the défend- 
ants used the essential éléments of a short rest, and space for the brim, as 
«hown in Eickemeyer's patent. Taylor might hâve made improvements, 
but he used Eickemeyer's- invention. 

In the présent case the great effort on the part of the défendants has 
been to show that, so far as the défendants can be charged with any in- 
fringement of the patents sued on, the défendant Brown anticipated the 
inventions by practical use; and that, if this be not proved to the satis- 
faction of the court, etill the fifth claim of Taylor's patent is identical 
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with the second claim of Eickemeyer's, and is therefore void, andnoin- 
junction should be decreed, because Eickemeyer's patent expired two 
years ago. There can.be no doubt that the machines used by the de- 
fendants do infringe the second claim of the Eickemeyer patent. They 
bave a supporting horn surmounted by a short rest, situated sufEciently 
far from the body of tbe machine to give room for the brim, and on 
which the bat body, in ail its parts successively, is supported against the 
cutting cylinder. Tbis is as clear an infri'ngement as could well be de- 
scribed. The question is, did Brown use any such de vice for pouncing 
bats prior to the 15th day of July, 1869? the date of the jurât affixed to 
Eickemeyer's application for a patent. The application was fîled in the 
patent-office on the 17th of July, and contained the same description 
of the invention and second claim as they appear in the patent itself. 
We do not hesitate to say that the:8 is no proof of any such use. The 
most that can be said is that Brown, according to bis testimony, some- 
times stretched out a bat body over the long rest of the Nougaret machine, 
which be used, so as to pounce nearly the wbole surface, tip and ail. 
But suppose he did tbis; it was not the process of pouncing the whole 
bat body in one opération that was patented by Eickemeyer, but the 
machine for doing it. Brown ne ver made any such machine. And if 
he succeeded, as he says, in pouncing bat bodies in one opération on tbe 
Nougaret machine, he must bave stretched them much out of sbape; and, 
as Judge Colt says, such was not the ordiuary use of the machine. 

On the Taylor patent several questions arise: First. Was the fifth 
claim void by reason of being anticipated by the second claim of t^be 
Eickemeyer patent? If not, was it void for not being patentable? If 
not, was it anticipated by Brown? If not, has it been infringed by the 
défendants? (1) Was it anticipated by the second claim of the Eicke- 
meyer patent? In order to answer this question satisfactorily it will be 
necessary to examine carefully the purport of the Taylor patent, and 
wbat inventiçn, in view of the prior Eickemeyer patent, it was intended 
to secure to the patentée. The object of the invention is stated as fol- 
io ws: 

"The object of my invention is to dispense with feed-rolls and hat-blocks 
in machines for pouncing iiats, to make the cutting or pouncing cylinder self- 
feeding, to enable the operator to control the speed and direction in wliich the 
hâta to be pounced pass over the cutting or pouncing surface by the hand 
with the assistance of a guard and presser pin, and to cause the material to bo 
pounced to move in the same direction as the surface of the self-feeding cut- 
ter in contact with it, thereby avoiding the injurious strain to which it is sub- 
jected in ordinary hat-pouncing machines with feed-rolls or their équivalents. " 

The spécification then goes on to describe tbe machine in détail by the 
aid of the drawings attached to the patent; from which it appears that 
tbe short rest of Eickemeyer is used, and the bat body is allowed to be 
drawn througb between the rest and the pouncing cylinder by the force 
of the latter, being held back and guided by the hand, the hand being 
protected by a guard, and the guard being fumished with a pin attached 
to a spring, which pin may be pressed down upon the bat to hold or ro- 
v.36F.no.5— 21 
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tard it at the point of pressure, and cause it to move in a cirçle around 
the pin as a conter, when required for pouncing différent parts of the hat 
body. Ail thèse parts are secured by sepàràte claims. The fifth claim 
is as foUows: I claim: 

"(5) The combination of the support for the hat and the self -feeding pounc- 
ing cylinder, whereby the hat Is drawn o ver the support in the direction of the 
motion of the pouncing cylinder," 

It is manifest that this claim is for the support and the self-feeding 
pounciftg cylinder, independent of the guard and presser pin. It is 
equally manifest, in view of the Eickemeyer patent, which is not to be re- 
peated if a différent construction is admissible, that the claim is not for 
the combination of a short support and a cutting cylinder generally , (which 
would clearly be a répétition of Eickemeyer's second claim,) but is for the 
combination of the support and a self-feeding pouncing cylinder; that is, a 
machine withont feed-rollers, or any other feeding device except the pounc- 
ing cylinder itself. Is not this, after ah, Eickemeyer's machine without 
the feed-rollers; a;nd is it not precisely what is contained in Eickemeyer's 
second claim, except that the latter covers both kinds — self-feeding and 
non-self-feeding pouncing cylinders? It is not an improvement on Eicke- 
meyer's invention; it is the same thing. Eickemeyer's second claim is 
for the support and the pouncing cylinder independent of feed-rollers. 
This was so decided in Thomas Oase, before cited. That is, it was for the 
combination of the support and the pouncing cylinder, whether you 
used feed-rollers or not. If you did not use them, your machine would 
be a self-feeding machine, of necessity; for the pouncing cylinder, if not 
interfered with, will alwaya carry the hat body with it. The very ob- 
ject of the feed-rollers was to counteract this tendency, and thus secure 
a more effective opération of the cutting or pouncing instrument. If 
sbme résistance were not interposed to the force of the revolving cylinder, 
it would carry the' hat body with itself so rapidly that the rough surface 
would not be eût away, or would be only partially eut away. Hence, in 
the absence of feed-rollers, the hat body must necessarily be held back 
by hand. It was partially controlled by the hand even with the feed- 
rollers. Without them, it must be wholly so controlled. So that Tay- 
lor's supposed invention, as embodied in his fifth claim, is but one of the 
necessary forms of Eickemeyer's, as embodied in his second claim; not 
only one of the necessary forms, but having the same mode of opération 
involved in the latter. The counsel, for the complainant endeavor to 
naeet this view by contending that Taylpr's fifth claiip is for a process. 
But there is no pretense of that kind in the patent itself, nor in the lan- 
guage of the claim. The claim is for a machine having a certain neces- 
Baïy mode of opération. The resuit is that the complainant is entitled 
to decreés for profits and damages for the infringement by the défendants 
of the Eickemeyer patent while it continued in force, and the bills must 
be dismissed so far as regards the Taylor patent, and the injunctions must 
be dissolved. We think that each party should pay their own costs. 
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Otley V, Watkins d al. 

(Circuit Court- K D. lUinoi». October 8, 1888.> 

Patents por Inventions — Composition Patents— Infringbment. 

A patent for a composition of matter is not infringed by another composi- 
tion into Whicb one of the ingrédients, named without restriction in complain- 
ant's claim, does.not enter, though in the spécifications the use of such in- 
grédient is stated to be for a particular case only. 

In Equity. On motion for preliminary injunction. 
D. T. Duncomhe, for plaintiff. 
West & Bond, for défendants. 

Blodgett, J., {oraEy.) This case is now before the court npon a mo- 
tion on the part of the. compkinant for a preliminary injunction, and 
aJso on motion on the part of the défendant to set aside a restraining or- 
der entered in the case on the 19th of July last. The défendants are 
charged by the bill with the infringement of a patent granted to com- 
plainant Otley for a cément for stopping steam and water joints. Upon 
présentation of the bill, the court granted an ex parte order restraining 
the défendants from the use of the device covered by the patent. The 
patent is for a composition of matter, and the spe.ciiications set out this 
composition in the foUowingwords: 

"The ingrédients of wbich my cément is cdmposed and the proportions of 
eacb are: Minerai oil, (also commonly known as ' Ohio mud,') 1 part; yellow 
ocher, 1 part; Paris white, 1 part; plumbago, 1 part; brick dust, 1 part; lith- 
arge, IJ parts. My metbod of preparing tlils cernent is to unité the herein- 
before mentioned substances in powder form, and in the proportions set forth, 
in any convenient vessel, and stir the same until thoroughiy mixed, and tlien 
add a sufficient quantity of boiled linseed oil to render the mass of the consist- 
ency of stiflf paste. It may then be put up in cans or other suitable récepta- 
cles for use. When it is désirable to use the cément upon rough or uneven 
surfaces, I work into the mass, before applying, a small quantity of fine eut 
hemp, the amount of which mlist be left to the judgment of the person using 
it. This serves to make tlie pârticles adhère together more Strongly, and also 
tends to make the cernent adliere more firmly to the part to which it may be 
applied." 

And the claim of the patent is: 

"The cernent for steam joints herein descrîbed, consisting of rainera! paint, 
yellow ocher, Paris white, plumbago, brick dust, litharge, combined with fine 
eut hemp and boiled linseed oil, as herein set forth and described." 

The affidavits filed on behalf of the défendants show that the défend- 
ants make a steam-fittiug cernent, in which they use several other ingré- 
dients, or différent ingrédients, from those used by the complainant, or 
called for by the patent, and the contention on the part of the complain- 
ant is that those other ingrédients, such as red lead, barytes, etc., which 
are used in the défendants' composition, are the équivalents of the élé- 
ments which are used by the complainant. But the défendants, also, 
by their aJBdavits, show that they do not use, and never hâve used, eut 
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hemp in any form. That being the case, I do not see how the défend- 
ants can be charged or beld liable for the infringement of this patent, 
because, while the patentée, in his spécifications, states that fine eut hemp 
is onlj' occasionally used upon uneven joints or surfaces, 3'^et he makes 
his claim for the combination of the various ingrédients named with fine 
eut hemp and boiled linseed oil, so that it appears to me the complain- 
ant bas limited himself to a combination in which eut hemp must be 
used. The law upon the subject, I think, is very well stated by Mr. 
Walker, in his work on patents, at section 349: 

"Omission of one ingrédient of a combination covered by any claim of a 
patent averts any charge of infringement bHsed on that claim. A combina- 
tion is an entirety. If one of its éléments is omitted, thething ciaimed dis- 
appears. Every part of the combination ciaimed is conclusively presumed to 
be material to the combination, and no évidence to the contrary is admissible 
in any case of alleged infringement. The patentée makes ail the parts of a 
combination material when he claims them in combination, and not sepa- 
rately." 

Now, it is not for the court to inquire for the purposes of this case 
why this complainant saw fit to make eut hemp an essential ingrédient of 
his patent. His cément may be just as useful, and for certain purposes 
may be even more so, with the eut hemp omitted, but he bas taken his 
patent for the combination of thèse chemical ingrédients with eut hemp, 
and hence must stand or fall by,that combination. Why he so took it, 
whether because the patent-office insisted upon his taking his claim in 
that form, or otherwise, the court is not at présent ad vised. It is enough 
to say he bas so limited himself. , The former restraining order is thercr 
fore set aside, and the motion for an injunction ^JendeTite lite is overruled. 



CoATs et al. V. Mereick Thread Co. et al. 
Cireuit Court, S. D. Neu> York. September 88, 1888.) 

rRADE-MARKS — PATENTED DeSIGN^ — EXPIBATION OP PATBUT. 

Plaintifls sell their six-cord sewing thread on spools of light-colored wood, 
holding 200 yards each, each spool-head bearing a smaller circular label of a 
light gold color with a dark center and margin. On the gold ground are the 
firm name, and the words "Best Six Cord, " and on the center are the num- 
ber of the thread and the figures and letters "200 yds. " in light gold color. 
Since 1873 they hâve embossed the number on the wood in the space around 
the label, under a patent granted in 1870 forseven years, and acquired and ex- 
clusively used by them since 1878. Défendants hâve sold their six-cord thread 
on spools holding 200 yards, and bearing substantially the same label, with 
their nam.es substituted; the figures and letters "300 yds." omitted; a star iu 
the center, and the number at one side, and with similar embossed numbers. 
Others had used black and gilt labels nearly or quite as early as plaintiflEs; 
and labels on spools of six-cord thread holding 200 yards, with the makers' 
names in place of plaintiffs' names, were used from 1854 to 1874; and from 
1868 to 1878, labels with a like substitution of names, and without the words 
and flgu.-es " Best Six Cord " and " 300 yda. " were used on spools of other than 
six-cord thread. Held, that the défendants' label does not amount to a repre- 
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sentation tbat the tbread is that ot plaintifls, aad tbat, af ter the expiration o^ 
the patent, the use of the embossed numbers became common to ail, and 
plaintiffs were not entitled to relief from any misrepresentation as to the 
origin of the' tbread incidentally resulti&g from plaintifis' prior monopoly. 

In Equity. On final hearîng. 

Frédéric H. Betis and Benjamin F. TTiurston, for plaintiffs. 

W. C. WiMer, for défendants. 

Wheelee, J. After issue joined and proofs taken, the plaintiffs moved 
to further amend their bill. The motion was denied, with leave to re- 
new it at the hearing. It has been renewed, and is now granted, to 
make the case symmetrical. The plaintiffs' firm hâve for a very long 
time made six-cord sewing thrèad, and sold it on spools of lightrcolored 
wood, holding 200 yards each; and since about 1842 hâve used on each 
spool-head a circular label, smaller than the head, of light gold colôr 
around a dark center, having a dark line around near the margin, and 
the firm name arid the ■words"Best Six Cord" in a circle inside the line 
on the gold ground, and the number of the tbread with the figures and 
letters "200 yds." in light gold color on the dark ground of the center, 
leaving the wood of the spool bare around the label. On April 5, 1870, 
design letters patent No. 3,949 were granted to Hezekiah Conant for em- 
bossing the number of the thread in figures on the wood of spools in 
spaces around the label, to run seven years, and were acquired by the 
plaintiffs. Since about 1873 they hâve used thèse embossed numbers 
on their spool-heads in connection with the label. The défendants make 
six-cord sewing thread, and sell iton spools holding 200 yards each, and 
since 1878 hâve used substantially such a label with the name of the 
Merrick Thread Company substituted for that of the plaintiffs, the figures 
and letters "200 yds." omitted, a star in place of the number in the cen- 
ter, and the number at one side, in connection with similar embossed 
numbei:8 on the margin of the spool-head. The bill is brought, as it 
stands amended, for relief against such use of thèse labels and embossed 
numbers. 

The plaintiffs hâve no monopoly of six-cord thread, or of the sale of 
it in lengths of 200 yards on spools. Ail others bave a right to manu- 
facture it, put it up in that form, describe it, and dispose of it. They 
hâve an exclusive right to the réputation acquired by their thread, and 
ta hâve the thread pass current in trade as theirs, and no one has the 
right to give currency to other thread than theirs as theirs. McLean v. 
Fleming, 96 U. S. 245; Trade-Mârk Ûases, 100 U. S. 82. The words 
"Best Six Cord" are merely descriptive of the quality, and the figures 
merely dénote the sizo of the thread. Thèse are ail the stateraents that 
are common to both labels, and thèse could not be appropriated by the 
plaintiffs to the exclusion of others for thèse purposes. Mànufacturing 
Co. v. Trainer, 101 U. S. 51. When the patent expired the use of the 
embossed numbers for ail lawful purposes became free to ail. Grant v. 
Eaynumdyô Pet. 218. Thèse principles are not much controverted, but 
tbe plaintiffs insist that their long use of thèse wbrds and figures, dis- 
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played in thèse formsaiïd;c«âors:ïipontlieir labels on the central parts 
'0f thëir spoolihéads of li^hf<^éblâréd wood, hfes made the mère appear- 
aii<3e.of;.the,Spopis, without'jreacLii!ig the labels, a représentation that the 
thread is of their manufacture; and that their use of theembossed num- 
bers with the label bas made that combination by its mère appearance 
a still stronger représentation, to that eifect. Whether the appearance 
amounts to such a représentation is a question of fact to be determined 
on the évidence. Black and gilt labels appearto bave been used by oth- 
efs ,on spools of thread nearly and perhaps quite as early as by the plain- 
tiffsi . Some similar to the plaintiffs', with the names of the makers of 
the thread in place of the plaintiffs' names, were used to some extent on 
six-cord thread in lengthsof 200 yards on each spool from 1854 to 1874; 
and some without the words and figures " Best Six Cord " and " 200 yds. ," 
with a like substitution of names, were used pn spools of 200 yards of six- 
cord and other thread by predecessors of the défendants from 1868 to 1878. 
The use by thèse others was less than that by the plaintiffs, but was suffi- 
cient tomake their thread with thèse labels known in the markets. The 
appearance of the spools would, to some extent, indicate the origin of the 
thread, without reading the names of the makers) and as more of it was the 
plaintiffs', would more often so represeqt than that it was thread of others; 
but the rights claimed by thèse others in the markets were not resisted, 
and appear tp hâve become well established. When the défendants en- 
tered the markets with their label, it was comparatively as much a repré- 
sentation, that their thread was the thread of the others as that it was the 
thread of the plaintiffs; and they appear to bave had as good right there 
with their labels as the others would bave to continue there with theirs. 
The fact is not found, upon ail ^he évidence, that the use of the label on 
the plain spool-head by the défendants amounts to a représentation that 
the thread came from the plaintiffs. The embossed numbers do not of 
themselves indicate origin at ail; but the long and exclusive use of them 
by the plaintiffs may bave soassociated them with their label and thread 
that thp, use of them by the défendants in connection with their label 
might lead ordinary customers, to some extent, to think that the thread 
was fropi: the plaintiffs. If so, the use of them in that manner by the 
défendants would amount to a représentation so far that the thread of 
the; défendants was that of ,the plaintiffs. However this may be, but foi 
the patent the défendants might with equal right bave used the numbers 
as the plaintiffs did. When the patent expired, the use became com- 
mpn to ail, as if there had never been any patent covering them. The 
plaintiffs. held the monopoly during the terni of the patent, subject to the 
conséquences of its expiration. The incidental effectupon the plaintiffs' 
trade of the use of the numbers by. the détendants is one of thèse conse- 
,quençe$, It' does not arise from any wrongful invasion of the plaintiffs' 
.rights; but from the rightful exercise of the défendants' rights. The 
plaintiffs' mode of exercising their monopoly, by using the numbers ex- 
clusi^fçly thenaselves, exposed their trade towhat might be inferred from 
: that when. the use should become common. The law does not extend 
the paiflOt beyond its term to protect them from such results. FairbanJu 



WEBSTÇR r. BLIiSWOKTH. 327 

V. Jaœhus, 14 Blatchf. 337; Fiïïey v. CMd, 16 Blatchf. W76; Semng-Ma- 
chine Co. v. Frame, 21 Blatchf; 431, 17 Fed. Rep. 623; QaUyv. Mre-Arms 
Co., 30 Fed. Rep, 118. The facts of this case, as they appear from the 
proofs, do not bring it within the principles of McLean v. Fleniing, 96 U. 
"s. 245; IVese v. Bachof, 14 Blatchf. 432; Stoching Co. v. Mack, 12 Fed. 
Rep. 707; Soap Co. v. Thompson, 25 Fed. Rep. 625; Kinney v. Bosch, 16 
Amer. Law Reg. (N. S.) 696, and note; and others of the same nature, 
— relied upon for the plaintiffs. Much and repeated considération of this 
case discloses no apparent ground upon which the billcan bemaintained. 
Let a decree be entered dismissing the bill of complaint, with costs. 



Webstek et al. v. Eliswoeth. 
(Çireuii Court, E. B. Miehigan. Tebruary 81, 1888.) 

OorTKIGHTV-iExCIiUSITE RiGHT TO SbLL BoOK— CONSTRUCTION. 

The grant of an "exclusive right to take orders for and sell" a book withîn 
a certain territory will not be construed as a covenant that no other person 
shall sellthe book in compétition witb the grantee, but only as a cofënant 
that this shall not be done with the consent or connivance of the grantor. 

At Law. On motion for new trial. 

This was an action for books sold and delivered. Défendant setup in 
défense the foUowing state of facts: On October 3, 1884, plaintifï and, 
défendant entered into a written contract, by which plaintiff agreçd "to 
grant to défendant the exclusive right to take orders for ajod sell in the 
territory above mentioned" (the state of Miehigan) a certain book called 
"Huckleberry Finn," and défendant agreed to sell said book hy sub- 
scription, and to pay for ail books so ordered at a specified price. , This 
book was published by the plaintifïs, and published only by them. De- 
fendant got bis prospectuses out in the fall of 1884, and at once engaged 
canvassers, and set them at work. The book was ready for deliverythe 
latter part of February, 1885, and at that time défendant commenced 
to deliver it to bis subscribers. About this time the book appeared in 
the book-stores of several cities of Miehigan, and was, both by advertiser 
ment and otherwise, offered for sale, and sold at a price much lower than 
défendant had bound himself to seU. them. In conséquence of this, de- 
fendant's monopoly under the coatract was prâctically destroyed. ;He 
lost the profits that would hâve arisen from the sale of the book,;andialso 
lost the value of bis time expended m preparing for the canvass. The 
book-dealers, who purchased and sold in Miehigan, bought at regular 
supply stores of the trade, and had no notice of defendant's claim. There 
was no évidence tending to show that plaintifis were privy to the circu- 
lation of the book, or that they knew it was being sold in this state to 
the préjudice of defendant's rights under his contract. The court held 
this to be no défense, and directed a verdict for the plaintiffs. Défendant 
moved for a new trial. 
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«Si. JW. Gvicheon, for plaintifià. 

W. Zr. Oarpenter and H. H. Swan, for défendant. 

Beown, J., (after stnting thefacts as abové.) Upon the triai of this case 
it was assumed by the court that if defendant's territory was invaded by 
others, who were selling in compétition with him, it might be possible 
for him to maintàin a suit against them, either in bis own name or that 
ôf the plaintiff, to enjoin such sale. Upon reflection we are satisfied that 
this assumption was not well founded. Défendant was a mère licensee, 
with a privilège of selling, but with no proprietary rights in the copy- 
right, and it is clear that as such licensee he would bave no power to en- 
join an unlawful sale of the books. Drone, Copyr. 305; Walk. Pat. § 
400; Gayl&v.WMer, 10 How. 477; -HïW v. Whitcomb, 1 Holmes, 317; 
Sanford v. Messer, 2 0. G. 470. The better opinion seems to be that the 
owner'of the copyright himself could not enjoin sales of the books law- 
fully purchased elsewhere, without notice of the defendant's rights. Thèse 
dealers had bought the books in the regular course of trade, in an eastern 
city, of a person who had the légal right to sell them, and they had 
brbught them in good faith within defendant's territory for the purpose 
of disposing of them at retail, without knowing of defendant's exclusive 
right to sell them hère. Having thus la wfully purchased the books in 
good faith, they had the right to sell them wherever they chose, and could 
not be restrained in the enjoyment of such right; in othér words, they 
are not' bound by any private agreement between the owner of the copy- 
right and his licensee, of which they had no knowledge. HiU v. Whit- 
oorrib, 1 Holmes, 317; Apollinaris Co. v. Scherer,27 Fedi Rep. 18; Clemens 
V. Estes, 22 Fed. Rep. 899; May v. Uhaffee, 2 Dill. 385; Hawkt) v. Mitchéa, , 
4 Fish. Pat. Cas. 388. The case turns then upon the construction to be 
given to plaintiffs' grant of the exclusive right to take orders for and sell 
the work in the territory above mentioned. Thèse words clearly négative 
the right of the plaintiffs to authorize the saleof such books by any other 
persons within this state, but in terms they do not go beyond that. De- 
fendant, however, seeks to import into this contract a guaranty that no 
other person shall obtain copies of the same work, and sel] them in com- 
pétition with him. If thèse sales were made by the connivance or consent 
of plaintiffs, it would undoubtedly be a good défense to this action, but 
there is no évidence tending in this direction. There is no évidence even 
that plaintiffs knew that the books were being sold hère in compétition 
with défendant, or at a less priée than défendant was authorized to sell 
them. It was doubtless contemplated by both parties that the book 
should be sold only by subscription; but in some way or other, probably 
through the fault of some of plaintiffs' vendees, the books got into gênerai 
circulation, and defendant's market was spoiled. Had this been the fault 
of the plaintiffs themselves, défendant would hâve had his remedy; but 
as they appear to hâve been entirely innocent in the matter, it is difficult 
io see how they can be held liablé. They did not guarantee that the 
défendant should hâve the exclusive sale of the books within his ter- 
ritory, or that no copy should be sold by other persons, but merely tbat 
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he should hâve the exclusive right to sell so far as they could control it, 
and that he still bas. The cases cited by plaintifis' counsel prove tdo 
much. They not only show that défendant is powerless, but that plain- 
tiffs are equally so. To ènable him to set up this défense we think it 
should appear either that plaintiffs expressly stipulated that the défend- 
ant should encounter no compétition in the sale of the work, or that they 
were guilty of some fault or négligence in connection with such sales. 
The two caseâof Sims v. Marryat, 17 Q. B. 291, and Faulks v. Kamp, 3 
Fed. Rep. 898, tend to establish the proposition that plaintiffs impliedly 
warranted that they had the exclusive right to sell, but they bave no 
tendency to prove a guaranty by them that défendant should not be iri- 
terfered with. The motion for a new trial must be denied , and judgment 
will be entered upon the verdict. 

Note. Upon a rehearing before the circuit and district Judge this caae was 
aflarmed. 



The Maeion W. Page and The Missouri. 
{District Court, S. D. Michigan. January 18, 1888.) 

1. Collision— Betweeh Saileb and Steamer with Tow. 

A propeller, with flve barges in tow, bound down Lalïe Huron, npon a conrse 
nearly south, met a schooner bound up the lalje, with a free wind, upoii an 
opposite course. The schooner passed the propeller upon the port hand, at 
a safe distance, but, instead of keeping oflE, as she might hâve done, suddenly 
put her helm hard down, and endeavored to eut across the tow between the 
fourth and flfth barges. iî«(!d, that the schooner was solely in fault. 

3. Bame. 

Where a schooner, sailing with a free wind, meets a propeller incumbered 
with a long tow, the duty of avoiding a collision doesnot devolve wholly upon 
the propeller. The schooner is also bound to look out for herself, and take 
such précautions as the circumstances seein to require. 

In Admiralty. Libel for damages. 

This was a libel for collision between the barge Saginaw, then in tow 
of the propeller Missouri, and the schooner Marion W. Page, which oc- 
curred in Lake Huron, ofF liexington, at about 7 o'clock in the mornihg 
of Oetober 20, 1886. The libel averred, in substance, that the barge 
was the fourth of a tow of five vessels in tow of the propeller Missouri, 
and bound down the lake on a course nearly sonth ; that the schooner 
Page, bound upthe lake, on a parallel opposite course, with a free wind, 
approached as if to pass on the port side, but, after she had passed the 
Missouri, and when ashort distance ahead of the Saginaw, shesuddenly 
swung, as if under a starboard wheel, directly across the tow, and struck 
the Saginaw upon her port bow, not far from the stem. The answer of 
the Missouri did not differ essentially from the libel in its statement of 
fects, but denied ail the allégations of fault made against the piopeller. 
The answer of the schooner Marion W. Page averred that she, together 
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^Uh :the schooners John Kelderhouse, Newsboy, and Arthur, had just 

: been.cast ofFby the tug William A. Moore, and had shaped her course 
northby west up the lake, with a free wind; that about half past 6 in 
the inorning the Missouri was seen coming down the lake, at a distance of 
three-quarters pf a mile, and bearing a point upon the schooner's starboard 
bow; that the vessels continued on thejr respective courses until the Mis- 
souri suddenly, and when about two lengths off, hauled up and attempted 
tp cross the Page's bow. "The Page, however, was kept steadily on her 
course until she approached the third barge of the Missouri's tow, when 
hier wheel was ported sufficiently to clear the stem of thls barge. After 
this had: been done, her wheel was put to starboard, and the man on the 
third barge was çalled to let go the Une to the fourth barge. This, 
however, was not done, and before the Page could swing sufficiently to 
clear the tow Une she struck, and the fourth barge, whdch proved to be 
the jSaginaWj came on without apparent change of course, struck the Page 
a heavy blow on her starboard side between the fore and main riggiug, 
opening up her own bows, and leaving her port anchor hanging. on the 
Page's rail. From the time the Missouri and her tow were first sighted, 
and until after she crossed the Page's bow, the latter was kept steadily 
on her course without variance, and after the Missouri had crossed the 
Page's course, the time and distance were too short for the latter to avoid 
a collision with ope or more barges in the Missouri's tow." The court 
was assisted upon the argument by Commander Elmer, U. S. N., and 
Capt. Thomas Hackett, nautical assessors. 

' ;' Môàrétk Ganfield, for the libelants. 

; ÎX W. pinney, for the propeller Missouri. 

CE. Oramer &nd H. H. Swan, fortheMarion W. Page. 



Beown, J., (after stating thefacts as above.) We hâve found no difl&- 

: culty in disposing of this case. The answer of the Page sets up an im- 

"jijrpbable staté of facts, and the testimony discloses quite a différent, but 

an equally improbable, défense, viz., that the tow was pursuinga south- 

westerly course down the lake, and so much across the course of the Page 

that the latter was unable, even with a free wind, to avoid coming into 

çp^lisipn with the tow. Had this been the case, we are by no means 

çer,tain that we should hâve exonerated the schooner from fault. While 

the gênerai rule is unquestioned that a steamer, having vessels in tow, is 

tp l^ çonsidered as a steam-vessel, and bound to keep out of the way of 

aiÇailing vessel, this rule is subject to important qualifications, and in 

fact is of little value where a propeller, having four or five barges in tow, 

meetS;a number of sailing vessels, pursuing a différent course, with a free 

wind. In such a case, it is clear, the saUing vessels are much better 

able tp control their movements than the steamer, and it is but just that 

the duty pf ayoiding a collision should not rest wholly upon the latter. 

: Such a. case would seem to be an exceptional one, and falling witliin the 

, twenty-fpurth Tule of spécial circumstances, rendering a departure from 

the gênerai rules necessary in order to avoid immédiate danger. The 

jCingstm-^y-Sea, 3 W. Eob. 152,; The La Plata, Swab, 220; The Arthur 
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Gg't-don, Lnsh. 270', The American ■ L. R. 4 Adm. & Ecc. 226'. ' ''But in 
this case we are entirely satîsfiect that the tbw was ùpon the usu'àl course 
of south by east, or south half eâst, from Pointe aux Barques to tHè; St. 
Clair river. It is true, there is a great deal of conflicting testirttdny 'ùppn 
this point, and we cannot uiidertake to explain or reconcile thestatemeiits 
of the différent witnesses. Aside from the gênerai rule that thè witnèsses, 
upon a particular ship, are to be believed with regard to her coursé alid 
maneuvers in préférence to an equal number of witnesses upon anbther' 
ship testifying from appearances, there is a strong probability that a 
steamer bound from one point to anotlier will take the usual and shortest 
course between the two points; and in the absence of a showing of some 
good reason for a departure from the usual course, such as stress of 
weather, we feel ourselves safe in assutning that the usual course will 
be pursued. The Alberta, 23 Fed. Rep. 807. Now, the uniform course 
from Pointe aux Barques to the St. Clair river is south half east, ot south 
by east, depending somewhat upon the variation of thecompass or stat^ 
of the wind; and when witnesses, who are not upon the tow, take the 
stand, and testify that the course of the tow was south-west, we hâve a 
very plain answer to their testimony. We simply do not believe thcim. 
It is utterly incredible to us that this fow^ not having been driveU east- 
erly towards the center of Lake HUron by any stress of weather, and, 
there being nothing to show that she had gotten off her proper course from 
Pointe aux Barques to Port Huron, should be sailing south-westerly as 
shé approached Lexington. Such a course would bave carried heràshorô 
in a very short time. We think, then, that we are bound to assume that 
the gênerai course of this tow, from the time she left Sahd Beach tititil 
the Page hove in sight, was south by east, and that the real question hère 
is, what was the obligation of the Missouri when she made thèse four 
vessels? The testimony indicates that she tirst màde them at a distance 
of seven or eight miles, — too far off to render it incumbent upon her to 
take any steps to keep out of their way. After they had approached 
within two or three miles of each other, two of thèse vessels appeared upon 
the port and two upon the starboard bow of the Missouri. It was evi- 
dently unsafe for the pilot of the Missouri at this point to port, because he 
would not only throw himself across the bows of the two vessels upon his 
starboard hand, but would endanger his running ashore. It wasalriioât 
equally impossible for him to starboard without endangering a collision 
between his tow and the two vessels upon his port hand. He judged, 
and, we think, correctJy, that, as there was an opening between the yes- 
sels, his better plan was to portslightly, andgo between them. The two 
vessels upon his starboard liand kept their course, and passed between 
him and the shore. The Kelderhouse, instead of porting, as the master 
of the Missouri supposed she was going to do, starboarded, and, acting 
upon that hint, the Missouri also starboarded a little, and endeavorëdi to 
make her way between the Kelderhouse and the Page. Now, -we think, 
under thèse circumstances, the Page should haveàcted upon this iritihia- 
tion, and, while she was not bound to make any decided change iii, hèr 
course, she was bound to cohsider the fact thàtthe tug wascbriling'idciiWD 
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with a tow half a mile long, and should hâve looked out for herself to a 
certain extent, and kept away from the tow, as with a free wind she 
might easily hâve done. We think, if she had used ordinary care, she 
might easily hâve avoided the collision without violating the well-settled 
rules of navigation, but paying that regard to her own saXety which is 
obligatory upon every vessel meeting another where any risk of collis- 
ion is involved. The testimony shows that she passed within 1,200 feet 
of the Missouri. We think it entirely clear that if she had kept her 
course, or if she had kept oif, as she might easily hâve done at that dis- 
tance, she having a leeway between herself and the Missouri of 1,200 
feet, she would hâve passed the entire tow in safety. The cause of the 
collision was the fickleness of the Page, or her apparent uncertainty with 
regard to what she ought to do. If she had fallen ofF, as we think she 
could hâve done wîthout difficulty, she would easily bave avoided the 
collision. She appears, however, to bave allowed herself to get doser to 
the tow than was safe, and then, being in péril, and perhapsm extremis, 
she put her helm hard down, and attempted to eut across the tow. That 
was a desperate maneuver, and one which could hardly bave failed to 
riesult in disaster. The only excuse given for it is that the master was 
a,fraid that if she jibed she would take the masts out of her. But it is 
suggested to me by the experienced gentlemen who hâve advised me in 
this case, that if she had dropped her aftersails, or the peak of her main- 
sàii, she might very easily bave fallen oif without jibing; and even if she 
had jibed, it would not bave injured her masts or yards. It seemed to 
me from the first that there could be but one resuit to this case, and I 
sipe no reason to change my mind in that regard. An order will be en- 
tered adjudging the schooner Marion W. Page solely in fault for this col- 
lision, and referring it to a commissioner to assess the damages. The 
l|bel as against the propeller Missouri will be dismissed, with costs. 



The Adstbalia. 

iFbeeman V. The Austhalia, (Oceanic Steamship Ce, Claîmant.) 

' ' (District Court, A. D. Oalifornia. Maroh 9, 1888.) 

PiLOTS— Half-Pilotagh — Speaking Vessel. 
' • Askingtàe master of a vessel which was about to sail, at the custom-hoiise, 
, if hedeaired apilot, and an anawer that hedid notknow, is not siich a speak- 
ing of a ship and décline of services as eptitles a pilot to "half-pilotage" un- . 
• der Pol. Code Cal. § 3468, providing that when a vessel is spoken to, outward 
. : or inward boundjand the services of a pilot declined, "half-pilotage" shall be 
, paid. , 

' ïn Adrairalty. , Libel for half-pilotage. 
P, D..Wiggint(m,(,Lloyd<& PFood, of counsel,) for libelant. ■ 
MlUm Andrçs, {pharlea Page, of counsel,) for.claimant. •• ■•- .■ ■ 
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HoFFMAN, J. Section 2466 of the Political Code of this state provides 
that when a vessel is spoken, iûward or outward bound, and the services 
of a pilot are declined, "half pilotage shall be paid." The libelant claims 
to hâve spoken the steamer Australia outward-bound, and that the offer 
of his services was declined. The circumstances under vvhich the allegéd 
"speaking" of the ship occurred, and the offer of services declined, were 
asfollows: On the 2d of March, 1887, while Capt. Houdlette, masterof 
the Australia, was at the custom-house engaged in clearing his ship for a 
foreign voyage, he was approached by the libelant, a licensed pilot for 
this port, who inquired whether he wanted a pilot. To this Capt. Houd- 
lette, according to the libelant's account, replied, "I don't know." Other 
witnesses testified that he added, "Come to the ship, and I will tell 
you." It is upon this conversation that libelant relies as constituting a 
"speaking of the ship," and a refusai by the m aster to accept his serv- 
ices. It is clearly proved that for many years a practice or usage has 
prevailed in this port under which the pilots bave been accustomed to 
inquire at the custom-house, of niasters of outgoing vessels, when elear-. 
ing their ships, whether they wiU require the services of a pilot. This 
practice is convenient and unobjectionable when both parties agrée to 
treat such an inquiry as équivalent to speaking the ship. But where a 
pilot claims a compensation under a statute for a constructive service, no 
practice or custom, however inveterate, can absolve him from the duty 
of bringing himself within the requirements of the law. To sây that an 
inquiry at the custom-house, such as that made in this case, constitutes 
"a speaking of the ship" within the meaning of the statute, would seem 
to be an abuse of terms. The law requires not only that the vessel be 
spoken, but also that the services of the pilot be declined. In this case 
the master did not décline the pilot's offer, if offer it can be called. He 
merely replied that he did not then know whether or not he would require 
his services. Other witnesses testified, as I hâve stated, that he told the 
pilot to come to the ship for a definite and final answer. I think this 
discrepancy is immaterial. On either statement it is cleàr that bis 
services were not declined. I do not mean to say that if the master had 
informed the pilot in positive and unequivocal terms that he would not 
require or accept his services, and that he intended to proceed forthwith 
to sea without a pilot, this announcement might not be accepted as a 
waiver of any irregularity in the offer of service, and as relieving the 
pilot of the duty of making a more formai offer of services which he was 
assured would be declined. But no such response was made by the mas- 
ter when the vessel was, as is said, "spoken at the custom-house." The 
master merely informed the pilot that he had not determined whether 
or not he would take a pilot, and, as he says, directed him to come to 
the ship for a final answer. It seems to me plain that, to entitle thé 
pilot to the compensation allowed by law, he should hâve brought him- 
self within the terms of the statute by making a formai offer of his serv- 
ices when the ship was about to proceed to sea, and by procuring fi^om 
the master a distinct refusai to accept them. 
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, Chiesa ■». CoNOVB!» e* oî. 

(.DMirict Court, 8. D. Alabama. September 21, 1888.) 

tWMIRALTY— PbOOEBDINGS IN PbrSONAM— ATTACHEMENT— WhEN LiES. 

Rule 2 of the admiralty rules of practice, providing that the mesne process 
in a suit in personam may be a warrant of arrest of the person of the défend- 
ant, and, If he cannot be found, for an attachment of his goods and chattels, 
does not authorize an attachment in Alabama, where imprisonment for debt 
bas been abolished. 

In Admiralty. Libel in personam, 

The libel was filed at Mobile, while the vessel was there, loading for 
Liverpool, and sets up a violation of charter in not sailing on a voyage 
from Pensacola to Rosario. It allèges that the bark was the property of 
E. M. Conover and John Doe, whose name is to libelant unknown. On 
showing made, the district judge made an order for issue of attachment 
of the vessel as such property. On hearing at spécial term, of motion 
to dissolve the attachment, it appeared that E. M. Conover was the sole 
owner, was wife of the présent master, and with him upon the vessel. 

Pillans, Torrey & Hanaw, for owner. 

G. L, & H. T. Smith, for attaching creditor. 

TouLMiN, J. After a careful considération of the motion to quash the 
attachment in this case, and the arguments thereon, and an examination 
of the authorities bearing on the question that I hâve been able to find, 
including those submitted by counsel, I feel bound to hold that the or- 
der for the attachment of the vessel was improvidently made, and that 
the attachment was without authority of law, and should be vacated. 
The only authority for the attachment of the property of the défendant 
in a suit in personam is found in rule 2 of the rules of practice, which ■ 
provides that the mesne process may be a warrant of arrest of the person 
of the défendant, and, if he cannot be found, for an attachment of his 
goods and chattels. The attachment of the vessel is not authorized ex- 
cept where the défendant cannot be found, and then, where the warrant 
of arrest is authorized under the law of the state where issued, it should 
be in the alternative; that is to say, it should direct, first, the arrest of 
the person of the défendant, and, if he cannot be found, then the attach- 
ment of the property. My opinion, therefore, is that the writ of attach- 
ment can be had only where a warrant of arrest of the person of the de- 
fendant is authorized. Such attachment- can only issue where such war- 
rant can issue, and be executed only where the warrant of arrest cannot be 
exeçuted because the défendant cannot be found. As a warrant of arrest 
of the person of the défendant is unauthorjzed and illégal under the law 
pf this state, so is a writ of attachment, which is dépendent on such 
warrant of arrest. . In other words, as the right to the writ of attachment 
isdepeçdent on the right to imprison for debt< and as by law imprison- 
ment for debt is abolished in this state, it must foUowthat the writ of 
attachment in this case is without authority of law, and should be vacated; 
and it is so ordered. 



the wbector. 335 

The Dibectob. 

Balfour et al. v. The Dikectôb. 

{Circuit Court, D. Oregon. October 9, 1888.) 

1. BhippIno — Chabtbr-Pakty — Bbbach op Wabranty— Actions— Joindbii oif 
Catjsbs. 

In case of a breach of warranty of seaworthiness in a charter-party, an ac- 
tion for the recovery of the gobds shipped and for damages for tne breach of 
Warranty may bo joined. 

8. Samk — Breach op Warranty— 'Rbcovebt op Possession op Gaeoo. 

The libelants chartered a ship to carry a cargo of wheat from Portland to 
Europe, and, when she was loaded, she commenced, from inhérent weakness, 
to leak, so that her cargo had to be dischargéd. Held tbat, the vessel uot be- 
ing seaworthy at the date of the charter and the delivery of the cargo, there 
was a failure on the part of the ship-ownerto perform the condition précèdent 
to the contract, and the shiipper was absolved therefrom, and was entitled to 
recover possession of his wheat, and such damages as he may bave sustained 
by reason of such failure. 

In Admiralty. On appeal from district court. 34 Fed. Rep. 57. 

This case waà lieard on an appeal from tlie district court. The suit 
was brought to recover damages for the breach of a warranty of seaworthi- 
ness of the bark Director, and to recover the possession of 18,868 bags 
of wheat theretofore delivered to the same for transportation to Liver- 
pool undèr said warranty. An exception to the libel for misjoinder of 
causes of action was overruled by the district court, (11 Sawy. 493, 26 
Fed. Rep. 708,) and on the final hearing the court found that the bark 
was unâeaworthy, and that the libelants might maintain the suit to re- 
cover ppssession of the wheat, and to recover damages for the non-per- 
formance of the contract of affreightment, which were a lien on the vessel. 

C. E. S. Wood, for libelants. 

Frederick R. Strong, for claimants. 

Before Sawyer, Circuit Judge. 

Sawyeb, J. , (praUy.') Three points are made by counsel for the claim- 
ants and appellants against the findings and decree of the lower court: 
(1) That the possession of the wheat and damages for the breach of war- 
ranty of seaworthiness cannot be recovered in one suit; (2) that the libel- 
ants, having sold the cargo of wheat to arrive in Liverpool, cannot main- 
tain a suit to recover possession of the same, notwithstanding the répu- 
diation of the sale and the return to the libelants of the bill of lading by 
the purchaser; and (3) the vessel was seaworthy at the date of the charter- 
party, or was made so before the expiration of the lay-days. 

The first two of thèse points in volve questions of law. Upon both rea- 
son and authority, I think the libelants are entitled to join the cause 
of suit for possession of the wheat with that for damages in one libel. 
They are also entitled, as against the claimants, to maintain the suit for 
the possession of the wheat. The sale in Liverpool has been repudiated 
by the purchaser, and the bills of lading returned to the libelants. The 
fact that the libelants may also intend to hold the purchaser liable in 
damages for such répudiation/ if the law will permit, doeS notaffect theii 
light to the possession of the wheat, as against the claimants. 
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On Ihe question of seaworthiness, I hâve read the testimony carefully, 
and am satisfied that at the date of the charter-party the Director, con- 
trary to the implied, as well as the express, warranty therein, was alto- 
gether unseaworthy; and the subséquent repairs did not make her sea- 
worthy for such a voyage and cargo. The mère fact that she only brought 
$3,000 at th^ marshal's sale, after near $5,000 of repairs had heen made 
upon her, is itself satisfactory évidence of her inhérent weakness, and 
that nothing short of rebuilding her would make her seaworthy. 

In conclusion I adopt the findings of the district judge, both of fact 
and law, and for the reasons given in his opinion, to which I can add 
nothing. 

There must be a decree for the libelants accordingly. 



The C. p. Raymond.' 

Beowne et al. v. The C. P. Raymond. 

{Circuit Cov/rt, S. D. JVeîO York. December 9, 1887.) 

1. ADMIHAI.TT— PHACTICB — APPEAL FUGM DiSTKICT TO ClRCtTIT COUKT — InTBB- 
BST OU DECRBE. 

. Where both parties appeal from tbe décision of the district court appor- 
tioning damages in a collision case, the circuit court, on afflrming the decree 
of the district court, will not allow interest therpon. 
3. Same— Appbài,— CosTS— Appoktionmbnt. 

Where the libelantsand one of two claimants appeal f rom the decree of the 
district court fipportioning damages in a collision case, and the same is af- 
firmed by the 'circuit court, the costs of the otherclaimant (appellee) will be 
apportioned between the appellants, each appellant bearing his own costs. 

In Admiralty. Libel for damages. On appeal from district court. 
26 Fed. Rep. 281. 

The libel in this cause was filed by the owner of the bark Margaret 
Mitchell for damages alleged to hâve been sustained by her and her 
cargo, while in tow of the tug C. P. Raymond, through a collision with 
a'fioat in tow ôf the steam-tug George L. Garlick. The district court 
found that the collision occurred through the fault of the Raymond and 
the bark, and dismissed the libel as to the Garlick, and decreed a divi- 
sion of the damages and costs between the tug and bark, from which 
decree both appealed. 

Wallace, J Upon the authority of Tlie Rebeccn Clyde, 12 Blatchf. 
403,,interest after the date of the decree of the district court cannot be 
allowed the libelants. The costs of the claimant of the Garlick upon 
the appeal to this court are to be taxed against both appellants, and ap- 
portioued between the libelants and the claimants of the Raymond. 
The decree should provide for four days' notice to sureties on appeal, in 
accordance with rule 136 of the circuit court, and 144 of the district 
court. Each appellant must bear his own costs of the appeal. Tht 
Nmih Star, lOQV. S. 29, 1 Sup. Gt. Rep. 41. 

•Afflrming 36 Fed, E©p. 281. 
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Sharon v. Tbeby et al, 

Newlands et al. v. Same. 

(Cireuit Court, N. JD. Oalifornia. September 3, 1888.) 

1. Abatembnt and Rbvival — Dbath op Pabtt — Bill of Revivoe — Objec- 
tions TO JURTSDICTION. 

Upon proceedmgs to revive a suit in equity, abated by the deatb of thé com- 
plainant, for the purpose of executing a final decree which bas been rendered 
in auchsuit, no objections can be taken which could bave been urged when 
the original bill was pending, except want of jurisdiction, apparent upon the 
record. An attack upon a judgment or decree in a proceeding to revive it is 
a collatéral attack, and can only avail when there is a want of jurisdictioQ, 
either of the parties or of the subject-matter. 

2i MaBBIÀSB— FOEGBD CONTBACT—CaNCELLATIOH—COURÏS— FEDERAL CIRCUIT. 

The circuit courts of the United States hâve jurisdiction to cancel a written 
contract of marriage on the ground of its forgery. Such contract, if genuine, 
and foUowed by the requisite consummation, imposes upon thé husband from 
its date the obligation to support the wife, and confers upon the wife certain 
rights in his property, and such obligation and rights measure the sum or value 
of the matter in dispute in a suit to cancel such written contract, within the 
meaning of thé acts of congress requiring a certain value to such matter in 
order to give the circuit courts of the United States jurisdiction. Where the 
cpntroversy is net respecting the amount or value in dispute, such araount or 
value, when necessary to the jurisdiction, may be shown by the évidence pro- 
duced in the case, or by affldavits flled when the question of jurisdiction is 
raised. 
8. Same— Action to Cancel— Abatbment and Revival— Death of Partt. 

The right of action to cancel a marriage contract, which. if genuine, and 
foUowed by the requisite consummation as mentioned above, would create 
rights in the property of the alleged husband, survives to his executor or ad- 
ministrator. 

4. SAMB— ÀBATEMENT AND ReVIVAL — TrANSFBR OP PBOPBRTT. 

The transfer of the property of the plaintiff in a suit to cancel a forged mar- 
riage contract while such suit i s pending does not abate it, if the plaintiff re- 
tain a right during his life to claim the rents and profits thereof, and the pur- 
chasers or beneficiaries under such transfer are entitled to the beneflt of the 
decree rendered in such suit canceling the contract, to protect the property 
from claims made under or by virtue of it. 

5. Courts— OoNFLiCTiNG State and Fédéral Jurisdiction. 

Where the jurisdiction of the circuit court of the United States bas attached 
in a suit brought by a citizen of a state other than that in which the court is 
held. the right of the plaintiff to prosecute his suit in such court to a final dé- 
termination there cannot be arrested, defeated, or impaired by any subséquent 
action or proceeding of the défendant respecting the same subject-matter in 
a State court. 

6. Same— Jurisdiction First Attaching. 

Where différent courts may entertain jurisdiction oif the same subject, the 
court which flrst obtains jurisdiction will, with some well-recognized excep- 
tions, retain it to the end of the controversy, either to the entire exclusion of 
the other. or to the exclusion so far as to render the latter's décision subordi- 
nate to that of the court flrst obtaining jurisdiction, and it is immaterial which 
court renders the flrst judgment or decree. 

7. Same— Exception to Rule. 

The exceptions to the rule that priority of jurisdiction controls priority 
of décision are— First, where the same plaintiff bas asked, in différent suits, 
a détermination of the same matter; and, second, where the cases are upon con- 
tracts or obligations, which from their nature are merged in the judgment 
rendered, the subject upon which the flrst suit is founded having thus ceased 
to exist. 

v.36F.no.6— 22 



338 FEDERAL EÉPOETEB. 

8. Same — Stating PaocEEDiNGS IN Othbr Coukt — Marbiage — Annulling 

CONTRACT. V ! 

The decree of a circuit court of thé tJnited States, canceling a forged mar- 
riage contraet, may be used to stay the enforcement of judgments for prop- 
erty rights recovered uponsuoh Contraet in a subséquent suit in a state court. 

9. Same— PRpHEBiTiNa Fkdbral Enjoining Statb Courts— Rbv. St. U. S. § 720. 

Section 720, Rev. St., prohibiting injuhctions by any court of the United 
States to stay proceedings in a state court, does not apply where the fédéral 
court ihas ârst obtained jurisdiction of the subject-matter of the proceedings 
and of the parties in the state court. This section must be construed in con- 
nection with section 716, Rev. St., which pro vides that the fédéral courts shall 
hâve power to issue ail writs whieh may be necessary for the exercise of their 
respective jurisdictions, and agreeable to the usages and principles of law. 

(Sgllaiua by the Court.) 

Before Field, Circuit Justice, Sawyeb, Circuit Judge, and Sabin, Dis- 
trict Judge. 

In Equity. On démarrer. 

Bill of revivor by Frederick "W. Sharon, executor, against David S. 
Terry and Sarah Althea Terry, hiâ wife, and bill in the nature of revi- 
vor and supplément, and to carry decree into exécution, by Francis G. 
Newlands, trustée, against the same. Thèse cases are brought to revive 
and carry into exécution a final decree of this court in the suit of Fïii- 
ia/m Sharon, v. Sarah Althea HiU, entered as of the 29th day of Septem- 
ber, 1885. On the 3d day of October, 1883, William Sharon, a citizen 
of the state pf Nevada, since deceàsed, instituted, in the circuit court of 
the United States for the district of Cialifornia, a suit in equity against 
Sarah Althea Hill, now Sarah Althea Terry, to obtain its decree adjudg- 
ing a certain paper in her possession, purporting to be a déclaration of mar- 
riage between them, to bea forgery, and enjoining its use, anJdirecting its 
cancellation. In his complaint, after stating his citizenship in Nevada, 
and the citizenship of the défendant in California , he sets forth , in substance, 
this : That he was, and had been for some years, an unmarried man; that 
formerly hewas the husband of Maria Ann Sharon, who died in May, 1875, 
and that he had never been the husband of any other person; that there 
were two children living, the issue of that marriage, and also grandchildren, 
the children of a deceàsed daughter of the marriage; thathe was possessed 
of a large fortune in real and personal property, was extensively ehgaged 
in business enterprises and ventures, and had a wide business and social 
connection; that, as he was informed, the défendant was an unmarried 
woman, of about 30 years of âge, for some time a résident of San Fran- 
cisco; that within two months then past she had repejitedly and publicly 
claimed and represented, and then declared and represented, that she 
was his lawfulwife; that she falsely and fraudulently pretended that she 
was duly married to him on the 25th day of August, 1880, at the city and 
county of San Francisco; that on that day they had jointly made a déc- 
laration of marriage, showing the names, âges, and résidences of the par- 
ties, jointly doing the acts required by section 75 of the Civil Code of 
California to constitute a marriage between them; and that thereby they 
became and were husband and wife according to the law of that state. 
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The complainant further alleged that thèse several claims, représenta- 
tions, and pretensions were whony and maliciously false, and were made 
by her for the purpose of injuring him in his property, business, and 
social relations; for the purpose of obtaining crédit by the use of his name 
with merchants and others, and thereby compelling him to maintain her; 
and for the purpose of harassing him, and, in case of his death, his heirs 
and next of kin and legatees, iuto payment of large sums of money to 
quiet her false and fraudulent claims and pretensions. He also set forth 
what he was informed was a eopy of the déclaration of marriage, and 
alleged that if she had any such instrument it was "false, forged, and 
counterfeited;" that he never, on the day of its date or at any other time, 
made or executed such document or déclaration, and never knew or heiird 
of the same until within a month previous to that time, and that the same 
was null and void as against him, and ought in equity and good con- 
science to be so declared, and ordered to be delivered up, to be annuUed 
and canceled. 

The complaint conduded with a prayer that it be adjudged and de- 
creed that the said Sarah Althea Hill was not, and never had been, the 
wife of the complainant; that he did not make the said joint déclara- 
tion of marriage, or any marriage, between them, and that she be per- 
petually enjoined and restrained from making said allégations, représen- 
tations, and pretensions of marriage with him; that said contract or joint 
déclaration of marriage be decreed and adjudged to be "false, fraudulent, 
foi^ed., and counterfeited," and ordered to be delivered up, to be can- 
celed and annulled, according to the practice of courts of equity in like 
cases; and that he might hâve such other and further relief as the nature 
and justice of the case might require. The complaint was veriSed in the 
usual form by his oath, It was filed, as stated above, October 8, 1883, 
and on the same day a subpœna was issued thereon, which was personally 
served by the marshal on the défendant, at San Francisco, two days after- 
wards, — October 5th. On the 3d of December foUowing the défendant 
appeared in the suit by soiicitors, giving her name as Sarah Althea 
Sharon, and demurred to the complaint on the alleged ground that it 
did not contain any matter of equity whereon the court could raake any 
decree or give the complainant any relief against her. The demurrer was 
argued at the ensuing February terni in 1884, and overruled, with leave 
to the détendant to answer by the next rule-day on the usual terras.' The 
case, as presented, was held to be a proper one for équitable relief. "This 
supposed contract," said the court, "is alleged to be a forgery, and to be 
fraudulent. It purports to be in writing, and to be signed by the par- 
ties; and the défendant claims by virtue of it to be the wil'e of complain- 
ant, and to hâve an interest in his property, which is alleged to be of the 
value of several millions of dollars. There is no adéquate remedy at law 
for complainant against the claim set up under the alleged contract, and 
no means at law to annul it at the suit of complainant. The défendant 
can choose her own time for enforcing her claim under the alleged con- 

>20 Fed. Rep. 1. 
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tract, even after the death of the other party. Fraud bas always beeu 
one of the principal heads of equity jurisdiction. The instrument in 
question is alleged to be a forgery and a fraud. If it is a forgery, it is 
of course a fraud also. The onïy parties who appear to bave any per- 
sonal knowledge of the facts, so far as indicated, — who personally know 
anything about this transaction, — are the two parties to the alleged fraud- 
uleut contract. One is alleged to be many years older than the other, 
the complainant being alleged to be sixty and défendant twenty-seven 
years old. The elder, in the ordinary course of nature, is more liable to 
die, and the contract, in such an event, would be in control of the de- 
fendant, without any testimony to defeat the fraud, if fraud there be. 
The right to several millions of property might be in after years aff'ected 
ànd controUed by reason of the alleged fraud. A great wrong and injus- 
tice may be thus perpetrated in conséquence of it, unless a court pf equity 
can take hold of and cancel it. There is no way by an actiop at law that 
we are aware of to meet the conditions or effectually dispose of this in- 
strument." 10 Sawy. 49, 50, 20 Ped. Rep. 3. And again: "If there is 
no remedy in equity for such a wrong as is charged, then the law is in- 
deed impotent to protect the community against frauda of the most far- 
reaching and astounding character." Sharon v. HiU, 10 Sawy. 48, 20 
Fed. Rep. 1. After the case had been commenced in the circuit court 
of the United States, and process served, the défendant, by the name of 
Sarah Althea Sharon, commenced an action in one of the superior courts 
of the city and county of San Francisco against the said William Sharon, 
alleging in her com plaint that they had been married by virtue of the 
jsaid déclaration of marriage, — that is, the same contract for the cancel- 
lation of which, on the alleged ground of its forgery, the suit in the cir- 
cuit court of the United States had been commenced, — and praying that 
her said marriage might be declared légal and valid, and then that she 
might be divorced from him by reason of certain infidelities to his mar- 
riage contract committed by him, which are speciaily set forth. In that 
complaint, assuming, without stating, what was generally known in the 
community, that the défendant was a man of large wealth, and had a 
large income, she alleged that when they intermarried he did not havô 
over $5,000,000, and that his income did not then exceed the sum of 
$30,000 a month, but that since such intermarriage they had, "by their 
prudent management of mines, fortunate spéculations, manipulations of 
the stock market, and other business enterprises, accumulated in money 
and property more than ten millions of dollars, ($10,000,000,) so that 
now the défendant bas in his possession or under his control monej' and 
property of the value of at least fifteen millions of dollars, ($15,000,000,) 
from which he receives an income of over one hundred thousand doUarâ 
per month." Shé therefore further prayed that an account might be taken 
of their business transactions to ascertain their common property, in order 
that it might be equitably divided between them. William Sharon filed 
an answer to that complaint, denying, among other things, that he was 
ever married to the said Sarah Althea, and averring that the said alleged 
déclaration of marriage between them, purporting to bave beén signed by 
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him, was a false and forged document, which he had never signed, and 
never heard of until within 60 days then past. When the défendant, in 
the circuit, court, upon the overruling of her demurrer, was called upon 
to answer, she set up as a plea in abatement to that suit the pendency 
of the action in the superior court of the city and county of San Fran- 
cisco, upon the theory that, as that action, though subsequently com- 
menced, was founded upon the assumed validity of the alleged marriage 
contract, and invoived a détermination of that question, and the action, 
after being removed to the fédéral court, had been remanded back to the 
state court by stipulation of parties, and was then on trial, the circuit 
court of the United States ought to stay its proceedings in the original 
suit until the state court had expressed its opinion in référence to the 
validity of the contract in question, and then accept its judgment as con- 
clusive. 

The plea also set up that the circuit court of the United States had no 
jurisdiction of the case, on the ground that the plaintiff was, and had 
been for more than three years, a résident and citizen of California. The 
plaintiff traversed both pleas, and the court held both to be bad, the 
first becanse the two suits were not identical, but for différent objects, 
— the one proceeding upon an assumed valid contract, and asking for a di- . 
vorce and a division of the community property, and the other seeking . 
B. cancellation of the contract for alleged forgery, — and because the two 
suits were pending in courts of différent jurisdiction. Stanton v. Embrey, 
93 U. S. 648; Gordm, v. GU/ml, 99 U. S. 169, 178. The second plea 
as to the citizenship of Sharon was held to be false, no testimony im- 
peaching the allégations of the complaint in that respect having been of- 
fered. 10 Sawy. 394, 22 Fed. Rep. 28. Thèse pleas having been over- 
ruled, the défendant was allowed 30 days to answer to the merits, and 
.accordingly, on the 30th day of December, 1884, she filed such answer. 
In the mean time, subséquent to the disposition of the spécial pleas of 
the défendant, the superior court of the city and county of San Fran- 
cisco had decided the case before it, holding the said déclaration or con- 
tract of marriage to be a genuine and valid instrument, by virtue of 
which the parties thereto had become husband and wife. In her answer, 
therefore, the défendant not only denied the several allégations of the 
complaint as to the citizenship of the plaintiff, as to the plaintifF's never 
having been the husband of any other person than Maria Ann Sharon, 
.and as to her being an unmarried woman, and that her "daims were 
made for any other purpose but that of obtaining the récognition and 
support justly due" to her as wife of the plaintiff', but set up as a sepa- 
rate défense the action of the superior court of the city and county of 
San Francisco, and its judgment that the said alleged déclaration of mar- 
riage was a genuine instrument by which the parties were made husband 
and wife. A supplemental answer averred that the state court had filed 
its decree and findings, reaSirming its adjudication as to the genuineness 
■of that instrument. One of its findings set forth the alleged marriage 
contract, and added, "which was the only written déclaration, contract, 
-or agreementpf marriage ever entered into between said parties; and at 
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the time of signing said déclaration plaintiff and défendant mntually 
agreed to take each other as, and heuceforth to be to each other, hus- 
band and wife." To thèse answers replications were filed, whereupon 
proofs were tàken by the parties, which occupied several months. On 
the 29th day of September, 1885, the cause was submitted on the plead- 
ings and proofs, after elaborate arguments of counsel. While it was 
pending before the court, undecided, and on November 13, 1885, the 
plaintiff, William Sharon, died. The decree, when rendered, was there- 
fore enteredi as of the day when the cause was submitted, in accordance 
with the usual practice in such cases. By that decree it was ordered and 
adjudged that' the alleged déclaration of marriage was not, nor was any 
part thereof, signed or executed on said 25th day of August, A. D. 1880, 
or at any time, by the plaintiff, William Sharon; that it was not his 
déclaration, contract, agreement, or other instrument; but was a false, 
counterfeited, fabricated, forged, and fraudulent instrument, and as such 
■was' null and void; and that the said instrument, within 20 days after 
notice of the decree to the défendant, or to her solicitors, should be de- 
livered by her to, and deposited with, the clerk of this court, to be in- 
dorsed, "Canceled;" and that upon such delivery the clerk should write 
across the sarae, "Canceled," by virtue of this decree, and sign his nanie, 
and affix thereto the seal of this court; and that the document should 
thereafter remain in the custody of the clerk, subject to the further order 
of the court, The decree concluded as follows: "And it is further or- 
dered, adjudged, and decreed that the respondent herein, Sarah Althea 
Hill, her heirs, assigns, executors, administrators, and ail persons claim- 
ing any interest thereunder by or through said respondent, and her and 
their agents and attorneys, be, and they and each and ail of them are, 
hereby perpetuaJly enjoined from alleging the genuineness or the valid- 
ity of said instrument, and from making an}^ use of the same, in évi- 
dence or otherwise, to support any right claimed under it, or making 
any daim, or setting up any right, interest, or claim of any kind, under 
or by \'irtue of said instrument or déclaration of marriage, either as wife 
of complainant, or for any interest in property or right of any kind or 
nature against said complainant, his heirs, executors, administrators, or 
successors in interest, and that complainant recover his costs of suit." 
William Sharon left a last will and testament, in which he named his 
son, Frederick W. Sharon, and his son-in-law, Francis G. Newlands, as 
executors. Newlands declined to act, and to Frederick W. Sharon, as 
sole executor, letters testamentary were issued. As such exécuter he, on 
March 12, 1888, filed one of the bills, the titles of which are giveii 
above, to hâve the suit revived in his favor as such executor, so that pro- 
ceedings may be had for the enforcement of the decree. He allèges that 
the suit and proceedings under the decree hâve abated by the death of 
Sharon; that the alleged marriage contract, adjudged to be a forgery, bas 
not been surrendered for eancellation, as ordered by the decree, and he 
fears that the said défendant will claim and seek to enforce property 
rights, as the wife of William Sharon, by virtue of that written déclara- 
tion of marriage, under the decree of another court, (the superior court 
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of the city and county of San Francisco;) esséntially founded, thereon, 
:whieh, as he, is advised, is whoUy subject and subordinate to the decree 
of this court, contrary to the true intent, meaning, and spirit of the per- 
pétuai injunotion ordered, and in violation thereof. He allèges the mar- 
riage of the défendant with David S. Terry, who is joined as a défend- 
ant with her, and prays the process of the court to the end that the said 
suit and proceedings therein may stand revived in his favor, and be in 
the same condition and plight in which they were at the time of the 
abatement. On the 4th of November, 1885, William Sharon executed 
a deed of his property, real and personal, to his son-in-law, Francis G. 
Newlands, and his son, Frederick W. Sharon, subject to varions trusts. 
Without specifying the détails of the said trusts it may be stated gener- 
aUy that they are designed to secure for some years the protection and 
management of the property, which is of great value, amounting to sev- 
eral millions of dollars, and its final distribution to the children and 
grandchildren of the gfantor, and to others related by blood or marriage 
to him. It reserves, however, a power in the grantor to require at any 
time the trustées to pay over to him "the whole or any part of the net 
income, rents, issues, and profits of said property" remaining after mak- 
ing certain monthly payments to his children, and to his son-in-law for 
his grandchildren. It also reserves a power in hiin to direct a distribu- 
tion and convçyance of his property at any time during his life to the 
beneficiaries named, instead of at the période designated therein. It 
concludes with a solemn asseveration that the said Sarah Althea Hill was 
not, and never had been, his wife; that he never proposed marriage to 
her, or married her in any form or manner whatever; that the so-ealled 
marriage contract and "dear wife" letters introduced by her in évidence 
in the state court were forgeries; that ail her claims to wifehood were 
based upon forgeries and perjuries, and he "specially empowers and di- 
rects" the trustées "to vigorously contest, in every court where a contest 
can be made," her false claim and pretensions. Frederick W. Sharon 
bas since resigned the dutiesand powersof said trust, and the exécution 
of the trusts has devolved upon the other trustée named, Francis G. 
Newlands, And he, as such trustée, and other parties and beneficiaries 
under the trust deed, on April 14, 1888, filed the other of the bills, the 
tities of which are given above, which is an original bill in the nature 
of a bill of revivor and supplément to carry the decïee in Sharon v. HiU 
into exécution, for their benefit. It sets forth with particularity the pro- 
ceedings in the suit in the: circuit court of the United States, and the de- 
cree rendered therein, and its non-execution and the abatement of the 
suit by.the death of Sharon, and the exécution, and contents of the trust 
deed; also the commencement and prosecution by said Sarah Althéa of 
the action in the state court, claiming to be his wife under the said déc- 
laration of marriage, and the proceedings and judgment therein. It 
avers that the matter in suit in the circuit court exceeded the sum or 
value of $50.0; that the property of Sharon was of the value of $5,000,- 
000 over and above his debts and liabilities; that said Sarah Althea Hill 
claimed ail: th^s rights of a wife, under the laws of the state of Califomia, 
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in the property of the plaintiff, and to a reasonable support from him as 
her husband, and to a share in the property acquired by him after the date 
of said déclaration of marriage; that such support was of the value of at 
least $500 per month, if she was in fact his wife; that she also elaimed 
and asserted a right to one-half of ail the property acquired by said Will- 
iam Sharon after the 25th day of August, 1880, and that she is entitled 
as her share of such property to at least 15,000,000; that Èaid claim was 
disputed as false and fraudulent by the said William Sharon, and is 
now disputed by his successors in interest, and that it was the object of 
the suit in this court to protect the property and property rights of said 
William Sharon, and of the complainants, as his successors in interest, 
against said cliaims, which were settled by the deCree of this court en- 
joining her from asserting any property rights, either as the wife of com- 
plainant, or under or by virtue of said déclaration of marriage. 

The bill also sets forth that the state court expressly iound and ad- 
judged that the déclaration of marriage (which the circuit court has held 
to be a forgery, and annuUed) was the only written déclaration, contract, 
or agreement of marriage ever entered into between the parties, and upon 
such findings and adjudication rendered its judgment, declarîng that Sarah 
Aithea was his wife, and granting her a divorce from such marriage, and 
awarding her one-half of ail the community property accumulated by 
him after August 26, 1880, and ordering an accounting to ascertain the 
eommunity property; that the deiendant, now Sarah Aithea Terry, ia 
threatening and endeavoring for the iirst tiuie to proceed with an ac- 
counting under her judgment of divorce, -for the purpose of énforcing a 
division of the property acquired by William Sharon aiter August 25, 
1880, and that she is seeking to discover and inspect the books of account 
kept by him, to the great injury and harassment of the complainants. 
The bill also sets forth that the state court made an allowance of alimony 
by its order, as follows: "It is hereby ordered that the défendant, Will- 
iam Sharon, pay to the plaintiff, Sarah Aithea, or her order, on or before 
the 9th day of March, 1885, the sum of $7,500, as alimony herein; and 
the iùrther sum of $2,600 on or before the 8th day ol April, 1885; and the 
sàme amount on or before the 8th day of each and every month hereàfter 
as alimony, until the further order of this court;" that this judgment was 
afterwards modified, on appeal, by the suprême court of the state, on the 
Slstday of January, 1888, by striking out therefrom the words, "the sum 
of $7,500, as alimony herein, and the further sum of $2,500 on or be- 
fore the 8th day of April, 1886," and inserting in the stead and place of 
those words, "the sum of $1,500, as alimony herein, and the further sum 
of $500 on or before the 8th day of April, 1885 ;" that the said défend- 
ant Sarah Aithea Terry is seeking to enibrce that judgment, as modified, 
to the injury and harassment of the complainants; that the said judg- 
ment of alimony was fouuded upon and subsists essentially by virtue of 
the said déclaration of marriage, adjudged by this court to be forged and 
fraudulent and fabricated, and that its exécution and enforcement ought 
in equity to be restrained, as an infringement of the decree and prior 
, jurisdiction of this court, and of the rights of the complainants there- 
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under. The complainants therefore pray that the decree in tlie original 
suit, and the proceedings in enforcement and exécution thereof, may 
stand revived, and be in the same state, pligbt, and condition in which 
the same were at the tirae of the death of the said William Sharon; and 
that it may be declared that the complainants, as trustées and benefi- 
ciaries, as aforesaid, are entitled to revive the said decree and proceedings 
thereùnder for the enforcement thereof, and to hâve the full benefit 
thereof, and to fully enforce and exécute the same; and that the decree 
may be construed and adjudged to forbid and enjoin any and ail pro> 
ceedings in exécution or enforcement of the said judgment of the said 
superior court for alimony; and for au accounting and division of the 
community property; and that said judgments may be declared void and 
of no effect as against the complainants, so far as they authorize any re- 
covery of property or property rights; and that the défendants may be 
restrained, pending the suits, by an injunction, from taking any fiirther 
proceedings to enforce or exécute the said judgment for alimony, or the 
the said judgment for an accounting and division of community prop- 
erty, and from commencing or maintaining any further suit or suits, pro- 
ceeding or proceedings, of any kind, under or upon either of said judg- 
ments, against the complainants, or any of them; and that such injunc- 
tion, upon the hearing, may be made perpétuai; and that they may hâve 
such other or further relief in the premisss as may be just. 

To thèse two bills, to revive and enforce the decree in the case of S/iaron v. 
HîUfthe défendants bave appeared and demurred. The principal grounds 
of the demurrer in each case are that the court has no jurisdiction of the 
subject-matter «f the suits, or to grant the relief prayed; that the plain^ 
tifis do not show any right or title to maintain their respective suits; and 
that there is ambiguity and uncertainty in the bills, in that they fail to 
ehow what particular property is involved. 

W. F. Herrin, for complainant. 

Stanley, Stoney & Haya, for respondents. 

FiELD, Justice, (after stcUing the facts as ahove.') As appears by the state- 
raent herewith filed, the decree of this court in the case of William Shar(m 
V. Sarah AUhea HiU, entered as of the 29th of September, 1885, adjudged 
the alleged déclaration of marriage between the parties, purporting to be 
executed on the 25th of August, 1880, to be a forgery, and ordered it to 
be surrendered and canceled, and enjoined the défendant, and ail parties 
claiming under her, from making any use of the same, as évidence or 
otherwise, to support any claim advanced under it, as-wife of William 
Sharon, or to any interest in property of any kind against him, or his 
heirs, executors, or successors. William Sharon having died, Frederick 
W. Sharon, as the exécuter of his last will and testament, has filed one 
of the bills before us to revive and carry that decree into exécution. 
Francis G. Newlands, as acting trustée, under a deed of trust executed 
by William Sharon a few days before his death, and certain benefici- 
aries under that deed, hâve filed the other bill before us, which is an 
original bill in the nature of a bill of tevivor and supplément. It also 
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has for its objéct to revive the decree in the original suit, and enforce its 
exécution for their beuefit. The demurrers are in form to thèse bills, 
but tlie objections raised by them are intended to applj' to the original 
bill in thç suit of Sharon v. HiU, and hâve been argued as though they 
were in terms directed against it, the position of counsel being that the 
circuit court possessed no jurisdiction of the subject-matter of that suit, 
and no power to make the decree entered therein; that thesame was ab- 
solutely mill and void, and therefore that there is nothing to revive. 
Thèse objections could hâve been urged when the original bill was pend- 
ing, and in fact were presented so far as they relate to the power of the 
court to grant the relief pray éd. 10 Sawy. 60, 20 Fed. Rep..3. And 
the gênerai doctrine is that objections taken to the original bill, or which 
might hâve been thus taken, cannotagain be made uponabiUof revivor, 
where the original suit has abated by thedeath of the plaintiff. The 
only questions which can then be raised are whether the party in whose 
name the revival is asked has succeeded to the interests, rights, or claims 
of the deceased, or has become the légal représentative of his estate, so 
as to enable him to continue the prosecution of the suit, if not already 
determined, or tû revive it eo as to enforce the judgment rendered, if not 
already executed. If the suit be pending, undetermined, questions pre- 
viously decided cannot be again raised and reconsidered any more than 
they could if the plaintiff had not died, and, if the suit has gone to final 
judgment, objections which might hâve controlled it, if presented in 
time, cannot be afterwards urged against its validity any more than they 
could by a stranger to the record. An attack upon a judgment in a pro- 
ceeding to revive it is a collatéral attack, and can avail only when there 
is an absolute want of jurisdiction, either of the parties or of the subject- 
matter. The leading counsel of the défendants accepts this position, al- 
though his argument has covered a wider circuit, and embraced many 
matters which could only be considered by us if we were sitting as a court 
of appeal, or upon a rehearing of the case. We reminded him, indeed, 
that we had no more power in the matter than the court which origi- 
nally decidèd the case, — the court is the same, its members only being 
différent, — but we did not limit his argument. We felt the exceeding 
gravity of the case, and the serions conséquences to the parties, which- 
ever way the controversy may be finally determined. If we are to take 
the judgment of this court as valid and binding, and as importing abso^ 
lute verity, as the law compels us to do, if the court had jurisdiction of 
the parties and subject, a case is presented which from its enormity may 
well make society shudder. We therefore bave listened to and with as- 
siduous care haveexamined every suggestion of the learned counsel, that 
we might reach, if possible, a just conclusion. The main point of his 
argument is that the original suit was brought to cancel a pièce of évi- 
dence which might assist in establishing a marriage between the parties, 
but which ofitself had no value capable of pecuniary estimation; that 
no such value is alleged in the pleadings, or could be; and therefore the 
suit is not within the jurisdiction of the circuit court of the United States, 
tinder the act of congress of March 3, 1875, in force when the suit was 
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commenced, prescribing and limiting that jurisdiction. That act, as ap- 
plicable to-suitsbetween ci tizéns of différent states, is as folio ws: 

" The circaît courts of the United States shall hâve original cognizance, con- 
current \vitU the courts of the several states, of ail suita of a civil nature, at 
comnion law or in equity, where the matter in dispute exceeds, exclusive of 
costs, the sum or value of $500, * * * in which there shall be a contro- 
vérsy between citizens of différent states." Act March 3, 1875, (18 St. U. S. 
C.137.) 

This slatute, as counselvery justly claims, requires that there shall 
be a matter or thing in dispute susceptible of a pecuniary valuation, aùd 
exceeding the sum or value of five hundred dollars; that the money de- 
mand or thing of value must be directly involved in the suit which is 
tendered for judiciàl action. We accept the statement as accurately ex- 
pressing the limits of the jurisdiction of the circuit court, under the stàt- 
ute of 1875. A subséquent statute requires the sum or value of the 
matter in dispute to be $2,000. By matter in dispute, as held by the 
suprême court, is meant, in an action at law, "the subject of litigation, 
the matter for which suit is brought, and upon which the issue is joined, 
and in relation to which jurors are called, and witnesses are examined." 
If the case be one in equity instead of law, the définition is equally eX- 
plicit, the words "in relation to which jurors are called" being omittéd. 
The matter at issue in the original suit of Sharon v. HiU, was the alleged 
contract of marriage between the parties, purporting to bavé been éxe- 
cuted on the 25th day of August, 1880, and the object of the suit was 
to enjoin its use, and obtain its cancellatibn as a forgery and a fraud. 
Ail the testimony was dirèctéd to the establishment of the genuineness 
of that instrument or to prove its forgery. As the fact was found one 
way or the other the character of the judgment would be determined. 
But it is insisted that this contract was not capable of pecuniary estima- 
tion; if forged, as claimed on one side, it would be a valueleSs paper; if 
genuine, as claimed on the other side, it could of itself establisb no prop- 
erty rights in the défendant. What might ultimately resuit from the 
marriage which it might aid in proving was only prospective and con- 
tingent, lying among mère possibilities. Wé do not so coristrue the al- 
leged contract, or the rights it conferred upon the alleged wife, and the 
obligations it imposed upon the alleged husband. Tf genuine and valid, 
it established a marriage between the parties from its date, assuming, as 
claimed by her, that it was followed by the requisite consummation.^ 
It is not a contract to- marry at a future day, or an admission that a 
marriage bas already taken place. It is an instrument by which, on 
the assumption mentioned, the marriage relation was immediately cre- 
ated. It therefore imposed upon him from that date ail the obligations 
of a husband which the law créâtes, and among which is that of support- 
ing the défendant as his wife in a manner suitable to bis condition of 
life. In her complaint in the state court, which became by her plead- 

'NoTE BT F1BI.D, Justice. By requisite consummation is meant what the law re- 
quired to render the contract operative as a marriage, such as openly living together 
as man and wife, or, as the statute states, "a mutual assumption ot marital rights, du- 
-ties, or obligations. " Civil Code, g 65. 
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ings in the circuit court a part of the record there, she assumes that he 
was, when married, worth $5,000,000, for she avers that he was not 
then worth more than that sum, with an income of $30,000 a month, 
and she allèges that since then, by their joint prudent management, he 
has become worth $10,000,000 more, and his income has increased to 
$100,000 a mbnth. A reasonable allowance for her support, which she 
might claim from him by virtue of that contract bf marriage, if genuine 
and valid, would greatly exceed the amount required for the jurisdiction 
of the court. Again, the contract, if genuine and valid, placed her in 
a position to claim her rights to a portion of the community property; 
that is, property acquired by the earnings of both since its date. She 
allèges in the state suit that such earnings amounted to $10,000,000, 
and if so, under the law, as his wife, she would be entitled to one-half 
thereof on his decease, against any attfcmpted testamentary disposition. 
It may be true that he could, notwithstanding the marriage, bave dis- 
posed of the community property, given it away, perhaps, so as to eut 
ofFany claim by herj but the law will not présume that a husband will 
act so as to defeat any rights which his wife might otherwisejustly claim 
under the law, nor will a remedy of a court of equity be refused because 
one may place his property where a claim cannot be enforced against it. 
Again, the contract, if genuine and valid, gave her an inchoate right of 
dower in the real property, which he then posseSsed in the District of 
Columbia, amounting in value to $300,000. That right, though to be 
enjoyed only in case of her surviving him, had a présent substantial 
value, capable of pecuniary appraisement, and of which he could not 
deprive her by any conveyance of the property without her joining with 
him. Tables are framed by which the value of such interest is estimated 
according to the probable duration of the lives of the parties; and com- 
pensation for the value of such interest is constantly made in the trans- 
fer of real property in states where the right of dower is allowed. 2 8crib. 
Dower, c. 24, tables in appendix. Such right in the real property of 
Sharon in the District of Columbia Would greatly exceed in value the 
amount required togive jurisdiction to this court. We are therefore of 
opinion that an instrument, such as the déclaration of marriage, — which, 
if genuine, and foUowed by the requisite consummation as ckimed, 
would impose upon the plaintifî the obligation to support the défendant 
Sarah Althea in a manner suitable to his condition; that would give her 
a right to claim one-half of the property in California, subsequently ac- 
quired by him, alleged to be of the value of $10,000,000; and would 
giye her an inchoate right of dower in real property in the District of 
Columbia, worth $300,000, — may be safely treated as having a pecuni- 
ary value exceeding $500, the amount necessary to give the circuit Court 
jurisdiction when the suit was commenced. It is true, there is no state- 
ment in the pleadings in the original suit of the value of the property of 
the oomplainant. It is only alleged that he is possessed of a large fort- 
une in real and personal property; but that its value amounts to several 
millions of dollars does appear in the évidence presented in that case, 
and that is ail that is necessary to maintain the jurisdiction. It is well 
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settled that where the cantroversy is not respecting the amount or value 
of the matter in dispute, such amount or value, when necessary to the 
jurisdiction, may be shown by the évidence produeed in the case, or by 
affidavits filed in behalf of thé parties. On this ground the affidavits 
as to the value of real property owned by William Sharon in the Dis- 
trict of Columbia, and also of the value of other property owned by 
him, were allowed to be filed during the argument. In Ex parte Brad- 
street, 7 Pet. 684, application was made to the suprême court of the 
United States for a mandamus to compel the district judge of the North- 
ern district of New York to reinstate and proceed to try certain writs of 
right to land, which were dismissed by him, because it did not appear 
that they involved the required amount to give the court jurisdiction, 
and to admit such amendments in the pleadings or such évidence as 
might be necessary to show that amount. In grantlng the mandamus, 
the court, by Chief Justice Marshall, said: 

"In cases where the demand is not for money, and the nature of the action 
does not reqiiire the value of the thing demanded to be stated in the déclara- 
tion, tlie practlce of this court and of the courts of the United States is to al- 
low the value tobe given in évidence. In pursuance of this practice, the de- 
mandant in the sUits dismissed by order ot the judge of the district court had 
a right to give the value of the property demanded in évidence, at or before 
the trial of the cause, and would hâve a right to give it in évidence in this 
court." ' 

See, also, Wilsan v, Blair, 119 U. S. 387, 7 Sup. a. Rep. 230, and 
Dm V. Wright, Pet. C. C. 64, 73. 

The practice of admitting such évidence as to the value of the matter 
in dispute, in order to give the suprême court of the United States juris- 
diction to review the judgments of inferior tribunals, where such value 
does not appear upon the records, is followed at every term. The doc- 
trine for which the learned counsel contends, if successfully maintained, 
would strip the fédéral courts of the most important branch of their juris- 
diction in èqUity cases. That jurisdiction is remédiai and préventive, 
and, to frùstrate fraud and further justice, may be invoked for the ref- 
ormation, delivery, or enforcement of contracts or other instruments, or 
for their surrender or cancellation. 

"It is obvious," says Story in his treatise on Equity Jurisprudence, "that 
the jurisdiction exercised in cases of this sort is founded upon the adminis- 
tration of a protective or préventive justice. The party is relieved upon the 
principle, as it is technically called, quia timet; that is, for fear that such 
agreemeiits, securities, deeds, or other instruments may be vexatiously or in- 
juriously used against him, when the évidence to impeaeh them may be lost; 
or that thev may now throw a cloud or suspicion over his title orinterest." 
Vol. 2, § 694. 

And again: 

"If an instrument ought not to be used or enforced, it is against conscience 
for the party holding it to retain it.since he can only retain itfor some sinis- 
ter purpose. If it is a negotiable instrument, it may be used for a fraudulent 
or improper purpose, to the injury of a third person. If it is a deed purport- 
ing to cowiey lands or other hereditaments, its existence in an uncanceled state 
necessarily bas a tendéncy to throw a cloud over the title. If it is a mère 
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written agreement, solenin or otliervvisè, still, while it exists, it is always lia- 
ble tq be applied to improper purposés, and it may be vexatioualy litigated at 
a distance of time, when the proper évidence to repel the claim may hâve been 
lost or obscured, or when the other party may be disabled from contesting its 
validity with as much ability and force as he can contest it at the présent mo- 
ment." Id. §700. 

New, thèse instruments, which may be thus controlled by the court, 
are only évidence of the right to the things to which they relate. They 
are not the things themselves, and in exercising jurisdiction to compel 
their reformation, delivery^ or enforcement, or their surrender or cancel- 
lation, the court is merely acting upon the évidence by which the posses- 
sion and enjoyment of the things may be advanced or defeated. The 
value of instruments, in the sensé by which the jurisdiction of the court 
is determined, is the value of the property, the possession or enjoyment 
of which may be thus afFected. Suits to cancel forged contracts, such 
as a forged deed, are of common occurrence. What is the value of the 
instrument in controversy in such cases? If it be forged, its actual value 
is nothing; but, for purposés of jurisdiction over it by'the court, it must 
beheld to bave, to the rightful owner of the property, the value of the 
property, the possession and enjoyment of which is imperiled by it. 
Thatsuch is thegeneral understanding of the profession we hâve no doubt, 
for we can find no case where jurisdiction of the court bas been denied, 
in the multitude of instances where it bas been invoked, because such 
instrument is incapable of pecuniary estimation. It is everywhere as- 
sumed that the property which could be afFected by it, if genuine, is the 
measure of its, value for the purposés of jurisdiction, Wç might also re- 
fer, in support of this view, to that branch of equity jurisdiction which 
is exercised in discovering testimony or perpetuating it. What is the 
measure of value in such cases? Clearly, for purposés of jurisdiction, it 
must be estimated with référence to the value of the property in relation 
to which it is desired to discover or perpetuate the testimony. A court 
of equity having jurisdiction to lay its hands upon and control forged 
and fraudulent instruments, it matters not with what pretensions and 
claims their validity may be asserted by their possessor; whether they 
establish a marriage relation with another, or render him an heir to an 
estate, or confer a title to designated pièces of property, or create a pe- 
cuniary obligation. It is enough that unless set aside, or their use re- 
strained, they may impose burdens upon the complaining party, or cre- 
ate claims upon his property by which its possession and enjoyment may 
be destroyed or impaired. It is of ,no conséquence, therefore, that the 
bill in the original suit of Sharon v. HUl may contain matters appropriate 
to a suit of jactitation of marriage in a spiritual court of England. It 
also présents matters of which a court of equity in that country and in 
this has always had jurisdiction; that is, a case whére the possession of a 
forged document by the défendant is alleged, purporting to be executed 
by the plaintifif, which, if genuine, would impose obligations upon him, 
and create claims upon his property. The learned counsel'of the de- 
fendants also contends that the bills cannot be maintained on the ground 
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thkt the plaintiffs show no title in themselves or'légal capacity to main- 
tain the suits. As to the bill of revivor by the executor, Frederick W. 
Sharon, this position is assumed npon the theory that the decree in the 
original suit is sélf-executing; that the cause of action in that suit did not 
survive to the executor; that he only avers that he is the "personal rep- 
résentative" of the deçeased plaintiff, without stating that any estate of 
the deçeased has corne into his hands. As to the original bill in the 
nature of a bill of revivor by Newlands and others, the further position 
is assumed that the original suit abated by the transfer by William 
Sharon of his property to trustées, under the deed of tri;ist of November 
4, 1885. To thèse several positions there is a ready and satisfactory an- 
Bwer found in the language of the original decree, in the law prescribing 
the powers and duties of executors, and in the termsof the deed of trust. 
The original decree is not self-executing in ail its parts. It may be ques- 
tioned whether any steps could be taken for its en forcement until it was 
revived. But if this were otherwîse, the surrender for cancellation of the 
aUeged marriage contract, as ordered, requires affirmative action on the 
part of the défendant. The relief granted is not complète Until such sur- 
render is made. When the decree pronounced the instrument a forgery, 
not only had the plaintiff the right that it should be thus put out of the 
•way of being used in the future, to his harassment and the embarrassment 
of his estate, but public justice required that it should be formally can- 
celed, that it might constantly bear on its face the évidence of its bad 
character whenever and wherever presented or appealed to. In RaUroad 
Go. V. Schuyler, 17 N. Y. 592, 599, the court of appeals of New York 
said: 

"There ia no head of equity jurisdiction more firmly éstablished than that 
which embraces the cancellation of instruments which are capable of a vexa- 
tious use after the means of défense at law may become impaired or lost, or 
wben ïhey are calculated to throw a cloud upon the title or interest of the 
party sèeking relief . * * * Whatevertheircharatïter, if they are capable 
of being usa as a means of vexation and annoyance, if they throw a cloud 
upon title, or disturb the tranquil enjoyment of property, then it is against 
conscience and equity that they should be kept outstanding, and they ought to 
be canceled." 

laPeake v. Highfield, 1 Russ. 559, a case which came before Lord Gip- 
FOBD, master of the roUs, in 1826, the bill prayed that an instrument 
purporting to be a deed of conveyance of real estate by a person since 
deçeased might be delivered up to be canceled. The report of the case 
States that there was strong évidence that the deed was forged, though 
the défendant, who was charged with the commission of forgery, stated 
in his sworn answer that the deed was executed by the party whose deed 
it purported to be, and a witness testified that he was présent at its exé- 
cution. The defendant's counsel insisted on three points — "First, that 
a court of equity had no jurisdiction on the ground of forgery; secondly, 
that, evén if the court had jurisdiction in such a case, it would never 
deOree an instrument to be canceled on the ground of its being a forgery, 
without sending the question to be tried by a jury; tfeirdZ^, that, àt ail 
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events, it was impossible, în the présent case, to order thê deed to be 
caiiceled without a trial at law, since there was a witness who swore he 
saw it executed." The master of the rolls maintained the jurisdiction 
of the court, although he ordered an issue to try the fact of forgery, and 
said: 

"This court bas jurisdiction to order a forged instrument to be delivered up 
and caiiceled. In Bishop of Winchester v. Fournier [2 Ves. Sr. 446] several 
cases are mentioned in which forged instruments hâve been ordered to be deliv- 
ered up; and they are ref erred tobyLord EEDESDALBas unquestioned author- 
ities. In some of them the court made the order at once that the instrument 
should be delivered up, without sending the question to be tried by a jury. In 
Masters v. Braban, [1 Euss. 560,] lOth July, 1735, the decree madè at the 
liearing declared a deed to be a forgery. It does not appear that the plaintifls 
in the cause prayed that the deed might be declared to hâve been forged, or 
might be delivered up to be canceled; yet the court made the déclaration, and 
gave the plaintilfs the consequential relief. In Secoombe v. Fitzgerald [1 Kuss. 
661] tlie bill was filed to set aside certain notes, and it also impeached a bond 
which was alleged to be forged. The decree with respect to the bond was 
that it should be delivered up to be canceled." 

In Pîerce v. Wébh, which was before Lord Chancellor Thurlow in 1792, 
and is reported in a note to 3 Brown, Ch. 16, 17, the bill prayed that a 
certain lease of land might be declared fraudulent and delivered up to 
be canceled. It was contended on the part of the défendants that no use 
could be made of the lease at law, and that equity could not, in such 
a case, compel the delivery of a deedj and, further, that the défendant 
Stalker, having proved expenses for lasting improvenients, was entitled 
to those allowances; but the lord chancellor decreed for plaintiflP, with 
costs, and ordered the lease to be delivered up to be canceled, and did 
not admit any allowances for improvements, saying that "it bas never 
been doubted that if a man would create a forged deed, (of which no use 
could be made at laT?,) yet equity will interfère and deliver it up." The 
doctrine of thèse cases, as observed by counsel, is in accordance with the 
stàtute of this state, which déclares thaf'a written instrument, in respect 
to which there is a reasonable appréhension that if left outstanding it 
may cause serions injurj^ to a person against whom it is void or voidable, 
may, upon bis application, be so adjudged, and ordered to be delivered 
up or canceled." Civil Code, 3412. The cause of action set forth in the 
original suit survived to the exécuter. The object of that suit was to set 
aside and cancel an instrument which, if genuine and valid, created a claina 
on the part of the défendant to be supported out of the property of the 
plaintiff, and inchoate rights which, on bis death, would entitle her to a 
large share of that property. Had no such suit been brought by William 
Sharon, his executor could bave brought one. Indeed, it would be his 
duty to do so if he believed the instrument a forgery. For the same rea- 
sons it is his duty to see that the decree is enforced so far as it may be 
necessary to protect the property of the deceased against any fraudulent 
daims, or interfère in any way with its disposition, as directed by hia 
will, and for that purpose to seek a revival of the decree. Under the law 
of this state, the executor or administrator, when there is no wiU, is en- 
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titled to the possession of ail the real and personal property of the de- 
ceased until the estate is fully administered, or a decree of distribution is 
made by the probate court. The heirs or devisees of the deceased can 
only take possession upon such distribution. Until then the executor or 
administrator represents the heirs and devisees, also the creditors of the 
deceased, and in the interest of ail of them is bound to use ail lawful 
means, by suit or otherwise, to préserve and protect the estate against 
aU fraudulent claims by which the title or value of the property in his 
charge maj' be impaired. This duty devolves upon them frotn the very 
nature of their office, (Meeks v. VassauU, 3 Sawy. 213; Cunningham v. 
Ashley, 45 Cal. 485,) and is indépendant of the spécifie powers and duties 
prescribed by statute. In Curtis v. Butter, 15 Cal. 264, a suit by an ad- 
ministrator to quiet the title of an intestate to real property was sustained 
by the suprême court of the state against the objection that it was im- 
properly brought in his name. If a suit of that nature may be brought, 
it is not perceived, as counsel justly observes, why a suit quia timet may 
not be brought by an executor to cancel a forged paper, and, if so, why 
he may not file a bill of revivor to obtain the benefit of a decree rendered 
in favor of the deceased in a suit of that character. We bave no doubt 
that whatever suit the deceased might bave brought for the protection 
of his estate from unreasonable, illégal, and fraudulent claims, his exec- 
utor may bring, and whatever judgments the deceased may bave obtained 
for that protection, which the courts had jurisdiction to render, and which 
hâve not been fully enforced, his executor may hâve revived and enforced. 
The fact that the executor in his bill simply describes himself as the per- 
sonal représentative of the deceased, without averring that any property 
of the latter had corne into his hands, is of no moment. The bill of re- 
vivor is to be read in connection with the record in the original suit, 
which déclares that the deceased was possessed of a large property, real 
and personal; and it will be presumed that it came into the hands of his 
executor, where the law places it, in the absence of averments to the con- 
trary. Besides, the only question which can be considered on this bill 
to revive is whether the plaintiff is executor of the deceased, and thus 
succeeds, by opération of law, to the charge of his property; and this 
fact is admitted by the demurrer. As said by Mr. Justice Stoey, in 
Sluckv. Wakott, 3 Mason, 508, 512: 

"When a party plaintiff dies, whose interest is transmilted to some other 
person, if the title be that of mère représentation in law, there is no change 
in the title itself; and the only question that arises is, who is the person enti- 
tled to take as représentative ? — that is, in respect to real estate, who is the heir? 
and in respect to personal estate, who is the executor or administrator? When 
this fact is ascertained, the person succeeds, by opération of law, to the whole 
title of the deceased. A bill of revivor in snch case merely substitutes the 
représentative in lieu of the deceased, and states no new fact as to title except 
that of transmission by opération of law. The title of représentation or heir- 
ship, at least in a court of chancery, is not disputable; but the person in whom 
it is vested is alone to be ascertained." 

The objection tbat the bill does not describe specifically the property 
of the deceased is without force. The fact appears in the record of the 
v.36F.no.6— 23 
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original suit that the deceased possëssed a large and valuable property, 
the right to portions of which would be aiFected by the alleged contract, 
if genuiiie and valid. But it is eàmestly contended, both against the 
bill of revivor and against the ctiginal bill in the nature of a bill of 
revivor, that the suit in the circuit court abated by the transfer of the 
decedent's property under the deed of trust of November 4, 1885, and 
therefore the court could not proceed any further therein. Both of the 
bills liave the same object, — to revive the original decree and enforce its 
exécution; the latter being necessary because the trustées and beneficiaries 
under the trust deed take by a title which may be contested, and not like 
the executor by opération of law. As said in Slack v. Walcott: 

" When a party plaintiff claims a title by purchase or devise, he introduces a 
new title not previously in the case, and which is contre vertible, not merely 
by the défendants in the bill, but also by the heirs at law. As to thèse parties 
the suit is original. It does not merely revive the old suit, but it states new 
Bupplementary matters calling for an answer. So far, then, as it states such 
matter, it is an original bill; and so far as it seeks to revive upou that matter, 
it is in the nature of a bill of revivor. " 

But, as held in the same case, purchasers and devisees, by an original 
bill, in the nature of a bill of revivor, may draw to themselves the ad- 
vantages of the former suit, in whatever stage it may be at the time of 
the abatement. To the alleged abatement of the original suit, by the 
transfer of the decedent's property, there are threeanswers, each of which 
is complète. In the first place, the réservations in the trust deed of power 
in the grantpr to claim during bis life the payment of the net income, 
rents, issues, and profits of the property remaining after certain monthly 
payments to bis children, and to his son-in-law for his grandchildren, 
continued in him sufïicient interest iri the property to maintain the suit 
to cancel a forged document which might lessen the amount of such in- 
come, rents, and profits. In the second place, the decree, having been 
entered as of September 29, 1885, was, with référence to the trust deed 
subsequently executed, aM though the decree had been announced by the 
court as of that day. MitàieH v. Overman, 103 U. S. 62; Borer v. Ohap- 
man, 119 U. S. 596, 597, 7 Sup. Ct. Rep. 342. In the third'place, the 
deed of trust having been ma.de pendente litf,, the trustée and beneficia- 
ries took subject to the decree which might be subsequently rendered. 
The suit being to revoke and cancel an instrument which might other- 
wise lessen the value of the estàte, and having beén heard and submitted 
for djecision, it is to be presumed, in the absence of any application by 
the trustée and beneficiaries to be substituted as plaintiffs, that they de- 
Bired that the case should be held for such détermination in their interest. 
While they might properly hâve asked to, be joined with the plaintiff, 
they were not boUnd to do so. , The court had jurisdiction to proceed 
without them tp'render the decree. 

Having disposêd of the objections to the jurisdiction of the circuit 
court of the United States in the original suit of SJiaron v. Hill, we pro- 
ceed to consider hbw far thé judgment therein is afiected, or should hâve 
been afFècted, if at àll, by the judgment in the state court. William Sha- 
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roii, being ajoitizen ofjNeyada, had a constitijtional rigljt to ask tjiedey 
ÇLsion of the fedeFal court upon the case presented by him, andit would 
be a strange resuit if the défendant, who yfaa summoued there, cosuld, by 
any subséquent proceedings elsewhere, oust that court of its jurisdiçtion 
and rightful authority to décide the case. The constitution déclares that 
the judicial powers of the United States shall extend to controversies be- 
tween citizens of différant states, — a provision which had its origin in the 
impression that local attachments and préjudices might injuriously affect 
the administration of justice in the state courts against the claims of citi- 
zens of otherstates. Railway Co. v. Whitton, 13 Wall. 270, 289. So val- 
uable has the right of citizens of other states than the one in which suits 
arebrpught against them to hâve their cases heard in a fédéral court al- 
ways been regarded, that, at the very outsetof the government, congrees 
provided, and in différent acts since has renewed the provision, tiiat 
when a citizen of another state is sued in a state court, he may, upon 
proper application, accompanied by an offer of good and sufficient surety 
for entering Copies of the proceedings and his appearance in the fédéral 
court, hâve the case removed to that court, and tried or heard there; and 
ail the acts of congress hâve declared that it shall be the duty of the statè 
court in such a case to accept the surety, and to proceed no further in the 
cause. Any subséquent proceedings there are null and void, and wiÙ 
be 80 treated by the fédéral courts. As said by the suprême court, in 
Railroad Co. v. Koontz, 104 U. S. 14, it is well settled that, "when a sufB- 
cient case for removal is made in the state court, the rightful jurisdiç- 
tion of that court comes to an end, and no further proceedings can prop- 
erly be had there, unless in some form its jurisdiçtion is restored." As 
congress has made such careful provision to secure to citizens of other 
states a right to transfer to a fédéral court cases in which they are sued 
in state courts, and prohibited further proceedings therein after proper 
application is made for removal, it would be strange, we repeat, if a de- 
fendant properly summoned in the first instance into that court by a citi- 
zen of another state could eut off and practically nuUify the latter's con- 
stitutional right to a hearing there by instituting a suit in a state court, 
which might involve in some of its phases a détermination of the same 
matters. Such a pretension, as said in one of the authoritiescited, can- 
not be tolerated. The jurisdiçtion of the fédéral court having attaehed, 
the right of the plaintiff to prosecute his suit to a final détermination 
there cannot be arrested, defeated, or impaired by any proceeding in a 
court of another jurisdiçtion. This doctrine we hold to be incontrovert- 
ible. It is essential to any orderly and décent administration of justice, 
and to prevent an unseemly conflict of authority, which could ultimately 
be determined only by superiority of physical force on one side or the 
other. In WaUace v. MçConnelî, 13 Pet. 143, we hâve a décision of the 
suprême court of the United States illustrative and confirmatory of this 
doctrine. That case was brought in the district court of the United 
States for the district of Alabama, exercising the powers of a circuit court, 
upon a promissory note of the défendant for $4,880. The défendant 
pleaded payment and satisfaction, and, issue being joined therein, the 
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case was contînued until the aucceedîng term. The défendant then în- 
terposed a plea of puis darrein cordinuance, alleging that as to $4,204 of 
the sum demanded the plaintiff ought not further to maintain the action 
against him, because that sum had been attached in proceedings com- 
menced against him under the attachment law of Alabama, in which he 
■was summoned as garnishee. In those proceedings he had admitted his 
indebtedness beyond a certain payment made, and the state court gave 
judgment against him for the balance. To this plea the plaintiff de- 
murred, and the demurrer was sustained. The case was ultimately taken 
to the suprême court, where it was contended that the proceedings under 
the attachment law of Alabama were suflBcient to bar the action as to the 
amount of the sum attached, and that therefore the demurrer ought to 
hâve been overruled. But the court said: 

"The plea shows that the proceedings on the attachment were instituted 
after the commencement of this suit. The jurisdiction ol the district court 
of the United States, and the right of the plaintiff to prosecute his suit in that 
court, having attached, that right could not be arrested or taken away by any 
proceedings in anotber court. This would produce a collision in the jurisdic- 
tion of courts tliat would extremely embarrass the administration of justice." 

In Tayhr v. Taintor, 16 Wall. 370, the suprême court, speaking by 
Justice SwAYNE, said: 

"Where a state court and a court of the United States may each take juris- 
diction, the tribunal which first gets it holds it to the exclusion of the other 
until its duty is fully performed, and the jurisdiction invoked is exhausted; 
and this ruie applies alike in both civil and criminal cases. It is, indeed, a 
principle of universal jurisprudence that where jurisdiction has attached to 
person or thing, it is, unless there is some provision to the contrary, exclusive 
in efCect until it has w^rought its function." 

In Shoemaker v. French, Chase, 267, a bill was-filed.in the circuit court 
of the United States for the district of Virginia by the plainliif, Shoe- 
maker, for an injunction to prevent the défendant, French, from acting as 
président of the Alexandria & Washington Railroad Company, and an 
order was made directing that he be served with notice of motion for the 
injunction. After this, French filed a bill in a state court of Virginia, 
praying an injunction against Shoemaker for matters cognate to the bill 
in the circuit court; and Chief Justice Chase, in granting the prayer of 
the bill in the circuit court, said: 

"The jurisdiction of this court as to thèse matters attached when Shoemak- 
er's bill was flied hère, and the order passed by this court. Therefore the ju- 
risdiction of the state court was ousted, or must be exercised in subordination 
to the jurisdiction of this court." 

The doctrine that where différent courts may entertain jurisdiction of 
the same subject, the court which first obtains jurisdiction will retain it 
to the end df the controversy, either to the entire exclusion of the other, 
or to the exclusion so far as to render the latter's décision subordinate to 
that of the other, prevails very generally, both in the fédéral and state 
courts, with some exceptions v/hich we shall hereafter consider. Thus, 
in Gaylord v. Railroad Co. , a bill was filed in the circuit court of the 
United States for the district of Indiana to obtain, among other things, 
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the appointment of a receiver of the property of an insolvent corporation, 
and to administer it for the benefit of the creditors. After a demurrer 
to the bill had been sustained, and an amendment made, a receiver was 
appdnted. While proceedings were thus pending in the fédéral court, 
a suit was commenced in a state court of Indiana, in which a receiver 
was also appointed, who took possession of the property. Subsequently 
the parties thus having possession surrendered the property to the re- 
ceiver of the fédéral court, upon his application and the présentation of 
its order. He was thereupon arrested by the state court, but the fédéral 
court released him, and he retained the property, the court refusing tO 
rescind the order appointing him. In disposing of the case, the fédéral 
court said: 

" We thlnk that there is no other safe rule to adopt, in our mixed System of 
state and fédéral jurisprudence, than to hold that the court which first ob- 
tains jurisdiction of the controversy, and thereby of the res, is entitled to 
retain it until the litigation is settled." 6 Biss. 286, 291. 

In Inswance Co. v. Univei'dty a bill was filed in a state court of Illinois 
to enjoin the foreclosure of a mortgage, and bave it set aside and de- 
clared void. Later, on the same day, a bill was filed in the circuit court 
of the United States for the Northern district of Illinois to foreclose the 
mortgage. The process of the fédéral court was first served, preceding by 
a few hours the service of process from the state court, and it was held 
that the fact that process from the fédéral court was first served gave that 
court jurisdiction to go on with the foreclosure suit, and détermine ail 
questions as to the validity of the mortgage. In deciding the cr.se, the 
court, speaking by Judge Drummomd, said: 

"It is undoubtedly a verv embarrassing state of litigation, there being two 
suits, brought in two Jurisdictions, involving to a great extent the same sub- 
jeet-inatter, and I liuve felt some difflculty in determining what is the truè 
rule upon thissubjeot; but I hâve corne tothe conclusion that it must bethis: 
That this court lias a right to go on, as I hâve already said, and décide ail 
questions which legitimately flow out of the subjeet-maUer of controversy in 
this case, namely, those aiïecting the existence of the moitgage and the right 
of the University of Chicago to make it, so as to reach a decree, if the case 
warrants it, which shall be conclusive upon the University of Chicago ; thàt 
is to say, which shall prevent that corporation from ever settiiig up anyclaim 
or right to this property, or any claim whatever that it had not the right to 
exécute this mortgage." 10 Biss. 191, 195, 6 Fed. Rep. 443. 

In Masonv. Piggott, in the suprême court of Illinois, it appeared that 
the défendant, instead of making a défense in an action pending in a 
court of law, had attempted to transfer the case to a court of equity, and 
the court said: 

"It by no means follows, because a court of equity has concurrent jurisdic- 
tion with a court of law, that it will take cognizance of a case already pending 
in a court of law, and oust itof jurisdiction. As a gênerai principle, in ail cases 
of concurrent jurisdiction, the tribunal which first obtains jurisdiction of the 
subject-matter must proceed and tinally dispose of it. A court of equify will 
not take jurisdiction where it has first been acquired by a court of law, un- 
less there is sqme équitable circumstance in the case which the party cannot 
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avail hjiaself of at law. Subiect to this qualifloation, the rule i? inflexible." 
11111.88. 

In Banky, RaUroad Co., in the suprême court of Vermont, it appeared 
that the défendant, in an action at law pending against him in Massa- 
chusetts, had flled his bill in a Vermont court of chancery tô enjoin the 
action. The bill was dismissed, and the court, admitting the power of 
a court of equity to enjoin parties within its jurisdiction from proceed- 
ing in a court of law in another state, said: 

"We hold it to be a sound rule of law, btised upon the most salutary prin- 
ciple, that, in ail cases of concurrent jurisdiction the court that has first pos- 
session of the matter should be left to décide it, unless there exists some pe- 
culiar équitable ground for withdrawing a controveisy from a court of law 
to a court of chancery, and which disenables the party having the law in his 
favor from bringing his case fairly and fuUy before a court of law. This 
priuciple is founded upon the courtesy which courts of concurrent jurisdiction . 
should exercise towards each other, and may be necessary, aa matter of pol- 
icy, to prevent a conflict in the action of différent courts." 28 Vt. 470-477. 

In Stearns v. Stearns, in the suprême court of Massachusetts, a decree 
of the probate court appointing commissioners to make partition of an es- 
tate among the heirs was reversed, because proceedings were first com- 
menced for that purpose in another court of concurrent j urisdiction against 
the parties moving the decree, which proceedings were pending when the 
decree was rendered; the court saying that "when différent courts hâve 
concurrent jurisdiction, the one before whom proceedings may be first 
had, and whose jurisdiction first attaches, must necessarily hâve author- 
ity paramount to the other courts; or, rather, the action first commenced 
shall not be abated by an action commenced between the same parties 
in relation to the same subject, in the same or any other court." 16 
Mass. 170. The case of Insurance Co. v. HoweU, in the court of chancery 
of New Jersey, présents some features similar to the case at bar. The 
complainant filed its bill for relief against two policies of Insurance which 
it alleged the défendant had fraudulently obtained from it upon his prop- 
erty in Illinois. The bill prayed that the policies might be delivered up 
and canceled or declared invalid, and that the défendant might be per- 
■petuaUy enjoined from bringing any suit at law or equity upon them, or 
making use of them in any way for the purpose ofestablishingany claim 
or damage against the complainant. The défendant appeared and filed 
an answer, to which, a replication being made, proofs were taken. After 
the suit was commenced, the défendant brought an action at law upon 
the policies against the company in a state court of Illinois, which suit 
was on its pétition removed into the circuit court of the United States for 
the Northern district of Illinois. The company thereupon filed its péti- 
tion in the court of New Jersey for an injunction to restrain him from 
prosecuting thé suit in Illinois. An injunclion having been issued, a 
motion was made to dissolve it. In denying the motion, the chancellor 
said: 

"This court having the power to hear and détermine the subject-matter in 
controversy, and having flrst obtained possession of the controversy, is fully 
at liberty to retain it until it shall hâve disposed of it. The gênerai rule is 
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that, as between courts of concurrent and co-ordinate jurisdiction, (and the 
circuit court of the United States and thestate courts are such incertaincon- 
troversies, such as that involved in this suit, for example, between citizens of 
différent states,) the court that first obtains possession ofthe controversy must 
be allowed to dispose of it without interférence from the co-ordinate court. 
* * * Where a party is within the jurisdiction of this court, so that on a 
bill properly filed hère this court has jurisdiction of bis person, although 
the subjeot-matter of the suit may be sitnated elsewhere, it may, by the ordi- 
nary process of injunction and attachlnent for contempt, compel hipa to desist 
from commenclng a suit at law, either in this state or any foreign jurisdic- 
tion, and of course from prosecuting one commenced after the bringing of the 
suit in this court.» 24 N. J. Eq. 239. 

In Brooks v. Ddaplaine the high court of chancery of Maryland dis- 
missed a bill in equity because at the time it was filed à suit involving 
the same controversy was pending in the county court having concurrent 
jurisdiction, the chancellor saying: 

" When two courts hâve concurrent jurisdiction over itheisame subject-mat- 
ter, the court in whicb the suit is first commenced is entitled to retain it. 
This rule would seem to be vital to the harmonious movement of courts whose 
powers may be exerted within the same sphères, and over the same subjects 
and persons. * * * Any other rule will unavoidably lead to perpétuai col- 
lision, and be productive of the most calamitous results." 1 Md. Ch. 354. 

Similar décisions might be cited from the highest courts of nearly ev- 
ery state; for upon the principle stated there is, with certain well-reeog- 
nized exceptions, a gênerai concurrence of opinion. Where two judg- 
ments, relating to the same subject, are irreconcilable, both cannot be 
enforced. One or the other must give way, and the only reasonable test 
by which the superiority of one over the other is to be determined is that 
which is expressed in the authorities cited, that the court which first ob- 
tains jurisdiction of the subject and parties must hâve the right to pro- 
ceed to judgment. Having first acquired possession of the subject, it 
cannot be rightly ousted by subséquent proceedings in another court hav- 
ing no supetvising or appellate authority. If the time of the rendition 
of the judgment, independently of the commencement of the suit, were 
to be the test, the superiority of judgment, ascounselwell observe, would 
dépend on mère accident or circumstances beyond the power of the court 
or parties; as one court may- hâve a large calendar, and be blocked up 
with business, creating great delay in the disposition of causes, while the 
other court may hâve few causes, and those of minor importance, and 
thus be enabled to speedily dispose of them. It would give the latter 
court pre-eminence, because it is enabled, from paucity of cases, to dis- 
pose ofits calendar at an earlier day, and might, as suggested, tend to 
an unseemly scramble of litigants to speed cases in the respective courts 
of their préférence. The exceptions to the doctrine that priori ty of j uris- 
diction controls priority of décision, to which we bave referred, and to 
which our attention has been called by counsel of the défendants, will be 
found on examination to range themselves under two classes: First, 
where the same plaintifi" has asked in the diflerent suits a détermination 
of the same matter; as, for instance, where différent obligations are issued 
upon the same transaction j which is attacked in each sui^as fraudulent 
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and illégal, and therefore vitiating the several obligations; or where the 
jurisdiction of a court of equity, as well as a court of law, is invoked by 
him with référence to the matter. Of course a décision first rendered in 
either suit may be pleaded in the others. The plaintiff must abide the 
adjudication which he has sought. And, second, where the cases are upon 
contracts or obligations, which from their nature arenierged in thejudg- 
tnent rendered, the s.ubject upon which the first suit is founded having 
thus ceased to exist. The cases of Diiffy v. Lytle, 5 Watts, 120; Rogers 
V. OdeU, 39 N. H. 452; Ohild v. Pcnvder Works, 45 N. H. 547; Bank v. 
Bank, 7 Gill, 415; and Westcott v. Edmimds, 68 Pa. St. 34, — fall under 
one or the other of thèse classes. The language quoted from Buckv. Col- 
bath, 3 Wall. 34.5, was used as explanatory of the gênerai doctrine that, 
in examining into the exclusive character of the jurisdiction of a court, 
we must hâve regard to the nature of the remédies, the character of the 
relief sought, and the identity of the parties in the difl'erent suits. The 
illustration given of a pàrty suing in a court of chancery to foreclose his 
mortgage, and in a court of law to recover judgment on his notes, and 
in another court of law, in an action of ejectment, to recover the jjosses- 
sion of the land, would bave brought the supposed case, if a real one, 
under the first class of exceptions stated above, where a decree first ren- 
dered in either suit upon the same point could hâve been pleaded as con- 
clusive in the others. In the l'ubal Cain Case, 9 Ped. Rep. 834, the judg- 
ment of the state court pleaded in the United States district court was 
recovered in the prior action, and the circuit court stayed ils proceed- 
ings to await the détermination of an appeal from the judgment. The 
other authorities cited do not seem to us, after careful considération, to 
be entitled to any weight upon the question presented. 

The case at bar is not within either of the excepted classes. The plain- 
tiff has not inVoked the jurisdiction of the state court, and the alleged 
marriage contràct is not one which in any sensé of the rule was merged 
or could be merged in the judgment, anj' more than a deed, upon which 
title to real estate is asserted, is merged in a judgment in ejectment for 
the possession of the property. It was as much an outstanding and ex- 
isting contràct affer the judgment of the state court as before, and was 
equally available for ail purposes. But, aside from this, the doctrine of 
the excepted cases can hâve no application to cases instituted in a féd- 
éral court by a citizen of another state, so as to give paramount author- 
ity to a judgment of a state court in a suit subsequently commenced 
against him, without defeating a most important right conferred upon 
him by the constitution and laws of the United States, — a resuit which 
can in no manner be accomplished either directly or indirectly. See 
Suydam v. Broadnaz, 14 Pet, 67, and Payne v. Hook, 7 Wall. 430. It 
is true that, in the décision of the case, Judge Deady expressed his opin- 
ion to the effect that, as the validity and genuineness of the déclaration 
of marriage were invoked in the state court, its détermination would be 
conclusive, and estop the plaintiff in this court to show the contrary, if 
it had not been obviated by the appeal from the judgment. We do not 
conçut with the learned judge in this vievv, for reasons already stated; 
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but, assuming it to be sound, we agrée with him that the effect of the 
appeal waa to prevent the judgment from becoming final, and to destroy 
its efficacy as évidence. By the act of congress the judgment could only 
hâve such faith and crédit given to it as it bas by law or usage in the 
courts of the state; and by the law of the state its opération as évidence 
is superseded by an appeal. The Code of Civil Procédure provides that 
when an appeal is perfected "it stays ail further proceedings in the court 
below, upon the judgment or order appealed from, or upon the matters 
embraced therein;" and also that "an action is deemed to be pending 
from the time of its commencement until its final détermination upon 
appeal, or until the time for appeal has passed, unless the judgment is 
sooiier satisfièd." Such is the express language of the Code, (sections 
946, 1049,) and, as the district judge observes, thèse provisions are in 
conformity with the law previously existing, according to which an ap- 
peal not only stayed the exécution of a judgment, but suspended its opéra- 
tion for ail purposes. Thus, in Woodbury v. Bowrtum, 13 Cal. 635, which 
was decided before the adoption of the Code, the record of a judgment 
from which an appeal was pending was offered in évidence, and rejected, 
and the court, in affirming the ruling, said: 

""We think it was properly rejcCted; the .-ippeal having suspended the op- 
ération of the judgcnent for ail purposes, it whs not évidence m the questions 
at issue, even between the parties to it. » 

And in Murray v. Green, 64 Cal. 369, decided since the adoption of 
the Code, the record of a judgment in a case then on appeal was offered 
in évidence, and rejected; and the court, in sustaining the décision, said 
that while the appeal was pending "the opération of that judgment for 
ail purposes was suspended, and itwas not admissible in évidence in any 
controversy between the parties." The circuit judge did not concur with 
the district judge as to what would be the effect of the judgment in the 
state court, if it were final, observing that it was unnecessary to déter- 
mine that question, and that he reserved bis opinion upon it until it 
should properly arise for judicial détermination, and until an opportu- 
nity was had for its fuU discussion and mature considération. But the 
circuit judge did concur with the district judge as to the effect of the ap- 
peal in destroying the judgment of" the state court as évidence of any 
kind in the fédéral court. It was of no avail, therefore, when pleaded 
as an estoppel. It was not évidence of the truth of the matters found, 
much less conclusive évidence. The ruling of the circuit court in refus- 
ing its considération was therefore correct at the time; and if correct then, 
it could not become erroneous by any subséquent event. The affirm- 
ance of the judgment since has no rétroactive opération so as to make 
that ruling bad which was then sound. But, more than this, there is 
still pending an appeal to the suprême court from an order refusing aneW 
trial in the state court. The judgment therein has not, therefore, even 
yet become final. It does not yet establish, as between the parties, the 
vérity of the findings. In the récent case of Œllmore v. Insurance Go., in 
the suprême court of this state, (65 Cal. 63, 66, 2 Pac. Rep. 882,) the 
effect of a pending motion for a new trial upon the finalityofajudgmèni 
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was considered. There a stipulation had been made that ail proceed- 
ings should be stayed until final judgment and décision in another ac- 
tion. It was contended that the judgment in that action had become 
final, within the meaning of the stipulation, after a year had elapsed 
from its entry without an appeal being taken from it. There was pend- 
ing a motion for a new trial, and the court said: 

"Although no appeal had been taken from the judgment within the statu- 
tory time, proceedlngs were pending, upon a motion made by the défendant 
in the case, to vacate the judgment, and grant a new trial. Tliat motion sub- 
jected the judgment to be reviewed, and made it liable to be set aside. The 
judgment was therefore not final, in the sensé of the stipulation as to the right 
of the parties afifected by it, and could not become so until the motion for a 
new trial had been disposed of. Hills v. Sherwood, 33 Cal. 474. While pro- 
ceedlngs are pending for the review of a judgment, either on appeal or mo- 
tion for a new trial, the litigation on the merits of the case between the par- 
ties is nof ended, and until Jitigation on the merits is ended there is no flnal- 
ity to the judgment, in the sensé of a final détermination of the rights of the 
parties, although it lias become final for the purpose of an appeal from it." 

See, also, FvMm. v. Hanna, 40 Cal. 278. ' 

It remains to consider the further objections of the défendants that the 
priority of jurisdiction of the fédéral court was waived by the stipulation 
to remand: the case origin^Uy commenced in the state court, from the 
fédéral court to which it had been removed, back to the state court; that 
the failure to présent to the state court the judgment of the fédéral court 
was an abandonment of its protection; and that the exécution of the de- 
cree in the fédéral court by injunction against prosecuting proceedings 
under the judgment of the state court is forbidden by the act of congress 
prohibiting the issue of an injunction to stay proceedings in a state court 
except in cases of bankruptcy. Rev. St. § 720. The alleged waiver of 
priority of jurisdiction by the fédéral court because of the consent of 
parties to remand the case commenced in the state court back to it, after 
its remoyal, wag considered on the argument in the original suit, and 
held to be without force. A statement of the circumstances of the re- 
manding is sufficient answer to the position. The case commenced in 
the state court by the alleged wife, Sarah Althea, against Sharon, praying 
that her alleged marriage be declared légal and valid, and then that a 
divorce be decreed, was removed on the application of the défendant 
therein to the fédéral court on the supposition that he had a right to hâve 
it heard there. The plaintifF therein denied that right on the ground 
that the subject-matter, being an action for a divorce, was not within 
the jurisdiction of the court, and moved to remand it back to the state 
court. The defçndant's counsel appears to hâve corne to the conclusion 
that her motion would be granted, and, instead of waiting for the order 
of the fédéral court to that effect, consented that the case might be re- 
manded, and that isall there is of the alleged waiver. The consent 
waived no rights of priority by the original suit, nor in any respect af- 
fected its position. It would be strange if tho remanding of one action 
by consent should change, or affect in any degree the jurisdiction of the 
court over another and différent action, to which the consent made no 



«HAEON ». TEREY. ' 368 

référence. The positîon that the protection of the decree of the fedeïa. 
court was waived because the attention of the stàte court was not called 
to it, either on the motion for a new trial, or on the argument of thé 
appeal in the suprême court, merits careful considération. There iaiiot, 
and certainly ought not to be, anything so unseemiy as rivalry and con- 
tention between the courts of the state and the courts of the United States. 
Both hâve large and responsible duties in the administration of justice 
for the American people, and we are sure that neither has any désire to 
encroach upon the jurisdiction and rightful authority of the other. And 
yet, as both courts hâve on many subjects concurrent jurisdiction, it will 
sometimes happen that there will be a couflict of décision between them, 
and then a proper respect for each other will induce both to seek a solu- 
tion consistent with the just rights of the parties. We think, therefore, 
it would hâve been a proper proceeding for the plaintiff in the original 
suit — the défendant in the state court — to hâve called the attention of 
that court and of the suprême court of the state in some formai way to the 
décision and decree of the fédéral court, not for the purpose of changing 
any allcged rulings had in the state courts, but in order to secure a stay 
therein of ail further proceedings in them. The whole controversy in 
the state court rested upon the alleged validity of the marriage contract, 
and this fact is fully set forth in its findings. The decree in the fédéral 
court adjudged that contract to be a forgery, and ordered its surrender 
and cancellation. If this decree be a final one, and the court had juris- 
diction to render it, there can be no doubt that itshould, when presented 
to the state courts, stay ail proceedings therein. Those courts would only 
be called upon to give fuU faith and crédit to it, not to reverse or review 
any of their rulings, but to act upon a fact, conclusive of the case, for 
the first time brought to their attention. They would only be called 
upon to do what they would do upon officiai notice to them of any other 
fact which would conclude a pending controversy. If, for example, there 
should be brought to a nidprlus court, after a conviction of an accused party 
of murder, or before the suprême court of the state on appeal from the 
judgment, officiai notice that the convict had been pardoned subséquent 
to the conviction, the nis-lpniw court, would not thereupon grant a new 
trial, or the suprême court reverse the judgment, but both courts might 
properly be called upon to stay ail proceedings upon the conviction; and 
an order to that effect, reciting the pardon, might be made. So, too, ifj 
while argument is going on upon the appeal, the supposed murdered 
man should walk into court and présent himself, I think the court, though 
it might find no error in the ruling of the lower court, would readily find 
a way to stay exécution of the judgment upon reciting the personal ap- 
pearance of the supposed murdered man. So we think the decree of 
the fédéral court might hâve been officially presented to the state courts, 
and a stay of proceedings in the action there asked. But it was not 
obligatory upon the défendant in the state courts to présent to them the 
fédéral decree, He might. think proper to await the final action of those 
courts, and, if the judgment of the superior court should be Ultimately 
sustained, présent the fédéral decree to stay its eni'orcement. He might 
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very well hâve deemed it wise to wait until the time to appeal from the 
fédéral decree had expired before calling upon the state courts (to givû 
efFect to it in proceedings before them. The time to appeal did not ex- 
pire until the 15th of Jauuary, 1888, after the motion for a new trial 
had been heard in the lower court, and the appeal had been heard and 
submitted in the suprême court. The decree was entered as of Septem- 
ber 29, 1885, and was as effectuai for ail purposes as if it had been an- 
nounced on that day, except where the rights-of others may hâve been 
prejudiced thereby; and to prevent such préjudice in shortening the 
time to appeal, it must be deemed to hâve commenced running only from 
the date of its actual entry. There was no effective appeal from the decree 
in the fédéral court taken during the statu tory period. There was an at- 
tempt by the défendant to appeal, and an order was made allowing an 
appeal, but as this was before the case was revived the order was improvi- 
dently made, and was without any efRcacy. Where a suit h as abated by 
the death of the plaintiff after judgment, no appeal can be taken by the 
défendant until the case is revived. McClane v. Boon, 6 Wall. 244. The 
decree of the fédéral court, when revived, may be used to stay any a<^ 
tempted enforcement of the judgment of the state court. The case of 
Boynton v. BaU, 121 U. S. 462, 7 Sup. Ct. Rep. 981, is illustrative of 
this doctrine, and bas a direct bearing upon the question. There a party, 
who had filed a pétition for the benefit of the bankrupt law, was sued 
for a debt in a state court of Illinois. Although he could bave applied, 
under the act of congress, to the state court for a stay of proceedings 
until the disposition of bis pétition in bankruptey, he made no applica- 
tion of the kind, and judgment passed against him there. When he 
subsequently obtained bis discharge in bankruptey, he presented it to 
that court, and moved for a perpétuai stay of exécution ou its judgment. 
The motion was denied, and the suprême court of the state aiïirmed the 
ruling. The case was then taien on writ of error to the suprême court 
of the United States, where the judgment of the suprême court of Illinois 
was reversed. After citing the section of the bankrupt act giving the 
right of the party to stay proceedings in the state courts, the suprême 
court of the United States said: 

"The whole section is also clearly irapressed with the idea that this is a 
provision primarily for the benefit of the bankrupt, that he may be enabled 
to avoid being harassed in both courts at the same time with regard to such 
dèiit. It is therefore a right which he may waive. He may be willing that 
the suit shall proceed in the state court for many reasons: First, because he 
is not sure that he will ever obtain his discharge from the court in banliruptcy, 
in whiich case it would do Iiim no good to delay the proceedings at his expense 
in the state court; 'in the second place, lie may hâve a défense in the state 
court which he is quite willing to rely upon tliere, and to hâve the issue tried; 
in the third place, he may be very willing to hâve the amount in dispute liq- , 
uidated in that proceeding, in which case it becomes a debt to be paid pro rata 
with his other debts by the assignée in bankruptey. If, for any of thèse rea- 
sons, or for others, he permits the case to proceed to judgment in the state 
court, by failing to procure a stay of proceedings under the provisions of this 
section oï the bankrupt law, or the assignée in banliruptcy does not intervène, 
aa he may do,:— Hill v. Harding, 107 U. S. 631, [2 Sup. Gt. Kep. 404,]--he 
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does not thereby forf eit his right to plead his final discharge in bankrnptcy, 
if he shall obtain it at any appropriate stage of the proceedings against him 
in the state court. And if, as in tlie présent case,- his final discharge is not 
obtained until after judgment bas been rendered against him in the state 
court, he may produce tliat discharge to the state court, and obtain the stay of 
exécution which he aalis for now." 

The failure to présent the decree to the state courts did not, therefore, 
in our opinion, lessen its eËBcacy, and will not prevent it when revived 
from being hereafter presenled to them, and does not impair in any re- 
spect the power of this court to enforce its exécution. The prohibition 
against the issue of an injunction by a court of the United States to stay 
proceedings in a state court is found in section 5 of the act of March 2, 
1793, (1 St. 334,) and has been continued in force ever since. It is 
now contained in section 720 of the Revised Statutes, with an exception 
relating to proceedings in bankruptcy, and is as follows: 

"The writ of injunction shall not be granted by any court of the United 
States to stay proceedings in any court of a state, except in cases where such 
injunction may be authorized by any law relating to proceedings in bank- 
ruptcy." 

Notwithstanding the very gênerai tenus of the prohibition, with the 
Bjngle exception mentioned, it has been settled that it does not apply 
where the fédéral court has first obtained jurisdiction, or where, the state 
court having fîrst obtained jurisdiction, the case has been removed to 
the fédéral court. In such cases the fédéral court may restrain ail pro- 
ceedings in a state court which would hâve the effect of defeating or im- 
pairing its jurisdiction. It extends only to cases in which the jurisdic- 
tion of the state court has first attached. With its proceedings, then, 
no fédéral court can interfère by injunction. In Fùkv. Railroad Co., 
10 Blatchf. 620, the circuit court of the United States for the Southern 
district of New York issued an injunction restraining that corporation 
from taking any steps in a state court to procure its own dissolution, 
and the effect of the statute in question was considered. Judge Blatch- 
FORD, now one of the justices of the suprême court, in deciding the case, 
said: 

"The provision of section 5 of the act of March 2, 1793, (1 U. S. St. at 
Large, 334, 335,) that a writ of injunction shall. not be granted to stay pro- 
ceedings in any court of a state, has never been held to hâve, and cannot prop- 
erly be construed to liave, any application except to pi-oceedings commeneed 
in a court of a state before the proceedi ngs are commeneed in a fédéral court. 
Otherwise, after suit brought in a fédéral court, a party défendant could, by 
resorting to a suit in a state court, defeat, in many ways, the efEective'juris- 
diction and action of the fédéral court, after it had Obtained full jurisdiction 
of person and subject-matter. Moreover, the provision of the act of 1793 
must be construed in connection with the provision of section 14 of the act 
of September 24, 1789, (1 U. S. St. at Large, 81, 82,) that the fédéral courts 
shall hâve power to issue ail writs which may be necessary for the exercise of 
their respective jurisdictions. It may properly be considered as necessary for 
the continued exercise of the jurisdiction of this court overtlie corporation in 
question that it should be restrained from taking steps in a state court to put 
itself out of existence. " 



366 ^ FEPEBAL REPORTER. 

■In Wdgner'v.Drà'ke, in the circuit'eourt of the United States for the; 
district of lowà, (31 Fed. Rep. 851,) the question raised was as to the 
power of thé court to restrain procèôdînga in a state court, after the ac- 
tion had been rçmoved to it, and, though it was held that the facts of 
the particular case did not authorize the injunction, tjie jsqwer of the, 
fédéral court to restrain such proceedings where irréparable injury would 
follow a refusai of the writ was fully recognized. In deciding the case, 
the court said: 

"An injunction, in such case, by the fédéral court, restraining the parties 
before it from proeeeding elsewhere, ia no injunction, within the spirit and 
intent of the statute staying proceedings in a state court, because, after re- 
moyal, ther*» is no proeeeding left in the state court, and no jurisdiction to 
be interfered with. If, after removal, a party couid continue or renew his 
litigation in the state court, the whole purpose of the removal might be de- 
feated.» 

The doctrine of thèse cases has been afErmed by the suprême court of 
the United States. In Prench v. Hay, 22 Wall. 250, that court held that 
the circuit court of the United States for the Eastem district of Virginia 
rightfully enjoined proceedings in a suit in a court of Pennsylvania, 
founded upon a decree rendered in a suit in a court of Virginia, which 
had been properly removed to the circuit court. In deciding the case, 
the suprême court, speaking by Mr. Justice Swayne, said: 

"The prohibition in the judiciary act against the granting of injunctions 
by the courts of the United States touching proceedings in state courts has 
no application hère. The prior jurisdiction of the court below took the case' 
out of the jperation of that provision." 

In Dîdssch v. Huidekoper, 103 U. 8. 494, it appeared that an action 
of replevin had been commenced in a state court of Illinois, which was 
removed to the circuit court of the United States for that district. Not- 
withstanding the removal, a writ for the return of the projjerty was is- 
sued by the state court, which the plaintiffs in the replevin suit refused 
to obey. An action was then brought against them and their sureties on 
the replevin bond. They thereapon filed a bill in the United States cir- ; 
cuit court, in which they prayed an injunction to restrain the prosecution 
of any suit upon the bond. An injunction was issued, and the suprême 
court held that it was properly granted, observing that "a court of the 
United States is not prevenied from enforcing its own judgments by the 
statute which forbids it to grant a writ of injunction to stay proceedings 
in a state court." It is essential to the due administration of justice in 
the fédéral courts that they hâve full power to issue ail process necessary 
for the exercise of their jurisdiction, and such power is in explicit terms 
conferred by Statute upon them. Wheu, therelbre, jurisdiction over a 
sjibject-matter has first attached in a fédéral court, it must be able to is- 
sue ail such orders and process as may be essential to give effect to that 
jurisdiction. State courts, subsequontly taking jurisdiction over the 
same subject, must exercise it in subordination to the détermination of 
the fédéral court. ; 
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We have thus gone over, with as much care as we hâve been able to 
give, the several objections of counsel to the jurisdiction of the circuit 
court of the United States to render the decree in the original suit of 
Sharon v. HiU, and we have no doubt of its complète and paramount juris- 
diction over the subject-matter of the suit, and to render the decree en- 
tered. That decree was reached after an exhaustive examination of the 
proofs in the case, as shown by the elaborate opinions of the judges. Al- 
though there are some doctrines announced in the leading opinion to 
which we do not assent, and to one of whioh we have already referred, 
no one, we think, with a clear judgment, unaffected by passion, can read 
and study its masterly analysis and présentation of the testimony with- 
out being convinced that the court had abundant reasons for its conclu- 
sions. The learned counsel for the défendants for once, contrary to his 
gênerai habit, has been led by his zeal beyond the limits of proper dis- 
cussion in declaring to the court which rendered the decree that it is " an 
inefïective, inoperative, unenforceable'proïiMnoiami«nto." Being, upon the 
matters embraced by it, in our judgment, binding and conclusive, it 
must be enforced in ail its parts until the only tribunal in this country 
which can control and stay it — the suprême court of the United States — 
has deteriQined otherwise. That tribunal is lifted far above ail préju- 
dices, passions, and attachmènts, and will adjudge without any such in- 
fluences what is just and right in the controversy, so far as that is attain- 
àble in our system of govemment. We have endeavored to discuss the 
questions presented purely as légal questions, without référence to or 
comment upon the évidence in the cases; yet, as counsel have referred 
to the diflferent manner in which the testimony was given in the two 
courts, — that in the state court by the witnesses in open court, and that 
in the fédéral court by dépositions before an examiner in chancery, — as 
though for this reason the conclusions of the stato court were entitled to 
greater considération than those of the fédéral court, we have read with 
care the opinion of the state court. The testimony is such that weight 
is to be attached to it more from its character and intrinsic nature than 
from the manner in which it was given. The great question in both was 
the genuineness of the alleged marriàge contract; the holder, Sarah Althea, 
affirming its genuineness, and the alleged signer, William Sharon, as- 
severating its forgery. Both have accompanied their statemeuts with 
their oaths. Both have not testified to the truth. There is falsehood 
on one side or the other. The burden of proof was on her, and the 
learned jùdge of the state court often speaks of testimony offered by her 
in terms of condemnation. In one passage he says of certain testimony 
given by her: 

"This is unimportant, except that it showa a disposition, which crops out 
occaaionally in her testimony, to misstate or deny f acts when she deems it of 
advantage tp her case. " 

Again, with respect to alleged introductions of her to several persona 
as the wife of Sharon, the judge says: 

"Piaintilî's test'mony as to thèse occasions is directly contradicted, and in 
œy judgment her testimony as to thèse matteis is wiUf ully fake." 
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As to her testiraony that she advanced to Sharon in the early part of 
her acquaiutance $7, 500» the judge says: 

"This claim, in my judgment, is utterly unfounded. No such advance was 
ever made." 

Again the court said: 

"The plaintiff claims that the défendant wrote her notes at différent times 
after her expulsion from the Grand Hôtel. If such notes were written, it 
seeins strange that they hâve not been preserved and produced in évidence. 
I do not believe she received any such notes. " 

Again, a document purporting to be signed by Sharon was produced 
by her, explaining why she was sent from the Grand Hôtel in the fall 
of 1881, and àlso acknowledgin^ that the money he was then payingher 
was part of $7,500 she had'placed in his hands. The production of the 
paper for inspection was vigorously resisted, but it was finally produced. 
At a subséquent period, wheû called for, it could not be found. Of this 
paper the judge said: 

" Among the objections suggested to this paper, as appearing on its face, 
was one madè by counsel that the signature was evidently a forgery. The 
matters recited in the paper are, in my judgment, at variance with the facts 
which it purports to recite. Considering the stubborn manner in whieh the 
production of this paper was at flrst resisted, and the mysterious mannerof 
its disappearaiice, 1 arn inclined to regard it in the light of one of the fabrica- 
tions constructed for the purpose of bolstering up piaintifE's case. I can view 
thé paper in no other light than as a fabrication. " 

There are several other equally significant and pointed passages ex- 
pressive of the character of the testimony produced in support of her 
case. Of what she attempted, the judge thus speaks: 

"I am of the opinion that to some extent plaintiff has availed herself of the 
ald of false testiinony for the purpoSe of giving her case a better appearance 
in the eyes of the court; but sotnetimes parties hâve been known to resoit to 
false testimony where, in their judgment, it would assist them in prosecuting 
a lawful claim. As I understand the facts of this case, that was done in this 
ànstance." 

Notwithstanding this characterization of parts of her testimony, the 
genuineness of the alleged marriage contract rests to a great extent upon 
her testiraony. It wôuld seem that the learned judge reuched his con- 
clusions without due regard to a principle in the weighing of testimony, 
as old as the hills, and which ought to be as eternal in the administra- 
tion of justice, that the présentation knowingly of fabricated papers or 
false évidence, to sustainthe story of a party, throws discrédit upon his 
whole statement. It is generally deemed équivalent to an admission of 
the falsity bf the whole claim. Deering v. Metcalf, 74 N. Y. 501, 506 j 

' RaEway Co. v. ilfcMa/wH, 103 111. 485; Egan v. Bowker, 5 Allen, 449; 
Code Civil Proc. § 2061; Starkie, Ev. 873. We hâve referred to the 
opinion of the state judge merely on account of the claim that his con- 
clusions, because he had thewitnesses before him, and because of the 
alleged defective machinery for taking testimony in the fédéral courts, 

^ftreentitled to more considération than the opposite conclusions reached 
by the fédéral judges after a most thorough and exhaustive examination. 
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The judgment of this court is that the demurrers in both cases be over- 
ruled; that in thefirst case the original suit of William Sharon against 
Sarah Althea Hill, now Sarah Althea Terry, and the proceedings and 
final deeree therein, stand revived in the name of Frederick W. Sharon, 
as executor, and against Sarah Althea Terry and David S. Terry, her 
husband; thesaid executor being substituted as plaintiff in the place of 
William Sharon, deceaséd, and the said David S. Terry being joined as 
défendant with his wife, so as to give to the said plaintiff, executpr as 
aforesaid, the full benefit, rights, and protection of said 6nal deeree, and 
fuU power to enforce the same against the said défendants, at ail times, 
and in ail places, and in ail particulars. In the second case, that of 
Francis G, Newlands, trustée, and others, beneficiaries under the trust 
deed, the défendants will hâve leave to answer until the next rule-day. 
Appropriate orders in conformity with this décision will be entered in 
the respective cases. 



In re Rxjgheimeb. 
(Dîêfriet Court, E. B. South. Caroline. Octoter 15, 1888.) 

1. Bminent Domain — Bxeeci8B bt United States— Act Cong. Aug. 1, 1888 

— CONSTITOTIONAIi LaW, 

Act Cens. Aug. 1, 1888, authorizing designated government officers to ac- 
quire for the United States, by condamnation, real estate for the érection of 
public buildings, and confçrring upon the United States circuit and district 
courts jurisdiction of the condèmnation proceedings, is notvoid as inconflict 
with Const. U. S. amend; 5, declaring that private property shall not be taken 
for public use without just compensation, by its omission to provide for com- 
pensation to the owner, as the act must be read with the constitution, and 
the courts will not award process of condamnation unless compensation be 
provided for. 

2. Samb — Appropriation — Conditions. 

Act Cong. Feb. 9, 1887. making an appropriation for the érection of a public 
building at Charleston, S. C, provides that no part oi the appropriation shall 
be expended until title to the site for the building shall be vested in the United 
States, nor until South Carolina shall cède to the United States jurisdiction 
overthesite. South Carolina ceded jurisdiction, but provided in the act of ces- 
Bion, that the jurisdiction shall not vest until the United States shall hâve ac- 
quired title to the lands by grant or deed, and hâve had the évidence of title 
properly recorded. He/d, that the conditions prescribed by thelatter actneed 
not be fulflUed before the appropriation could be used to pay for the land, but 
that the former act contemplated that deliveryof thedead and payment of the 
considération should be contemporaneous acts. 
8. Samk— Cession bï State— Construction. 

The words "grant or deed, " used in the South Carolina act, do not exclude 
the ideaof title by condèmnation, as the title acquired by condèmnation pro- 
ceedings is by deed executed by order of the court, and, whetherexecutedby 
the owner or by a court offlcer, it is in law the deed of the ovfner. 
4. Same — Procédure. 

There being no flxed forms of pleading in South Carolina in condemtiation 
proceedings, but the procédure being by pétition by persons duly authorized, 
notice to the owner, a hearing by a court of record as to the necessity of tak- 
ing the land, followed by an assessment of compensation finally made by a 
jury impaneled for that purpose, the institution of such proceedings by peti- 
v.36K.no.6— 24 
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■ . tion of a duly authorized agent of the United States, service of the pétition on 
the lànd-owner, and disposition of the màtter by the United States district 
court, ia in accordance with the provision of the act of 1888, requiring the 
practice, pleadings, forms, and modes of procédure in cçndemnationproceed- 
mgs to conf orm, as near as may be, to the practice, pleadings, forms, and pro- 
ceedings existingat the time in lilse cases in the Courts of record of the state. 
6. Samb— Pabtiks. 

The pétition for condemnation, under the act of 1888, need not be in the 
name of the United States, but may be in the name pf its designated agent, as, 
under the act, in order to put the machinery of the United States circuit or 
district courts in motion, it must appear that application is made by an author- 
ized offlcer, and that in his opinion the condemnation, of the property is nec- 
essary ; but the final questions for the jury should be submitted in the name of 
the United States. 

At Law. Pétition for condemnation of real estate for purposes of the 
United States. 

L. F. Youmdns, Dist. Atty., and H. A. De Saussure, Asat. Dist. Atty., 
for the United States. 

BvM es Buist, for respondent. 

SiMONTON, J. This is a pétition of the Hon. C. S. Faîrchild, secre- 
tary of the treasury of the United States, setting forth the act of congress 
approved February 9, 1887, directing him to purchase or otherwise pro- 
vide a site for a public building for the use and ftccointtiodation of the 
post-oflB,ce and the circuit and district courts of the United States, and 
for other govemment uses, at the city of Charleston, S. C, and the ap- 
propriation of a certain sum of money therefor; that he bas selected for 
said site a lot of land in said city, of which John Rugheimer is said to 
be the owner, describing it by metes and boundsj and further stating 
that, in the judgment of the said secretary, it is neçessary and advanta- 
geous to the government of the United States to acquire the fee-simple 
absolute in said lot of land, by condemnation, under judicial process. 
The prayer is that the court will take such order in the premises as should 
resuit in the acquisition for the United States of the fee-simple absolute 
in said lot of land, by condemnation, in accordance "with the act of con- 
gress in such case made and provided. Upon the filing of this pétition 
an ordér was entered that a copy of the pétition be served on John Rug- 
heimer, in the manner provided for the service of a summons, and that 
he show cause by the first Monday in October next thereafter, before this 
court, why the prayer of the pétition he not granted, and such proceed- 
ing be had thereunder as may be in accordance with law. The respond- 
ent, John Rugheimer, having been duly served with this order, bas made 
his return thereto, and sets up thèse objections: (1) That the proceed- 

; ings are not brought in the name pf the United States. (2) That they 
do not conform to the practice, pleadings, form, and mode of proceedings 
existing in like causes in the coiirts of this state. On the contrary, that 

.they are without précèdent. (3) That the act of congress, under which 
thèse proceedings are brought, is in violation of the fifth amendment to 
the constitution of the United States. (4) That the act of 1887 does not 
authorize the payment of money for land condemned. (5) That thèse 
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proceédings are unnecessary , as John Rugheimer is willing to sell to the 
United States, at a price deemed by him reasonable, and warranted by 
ihe priées already paid by the United States for lands adjoining this lot.; 
Looking to the essence, this return is in the nature of a demurrer to 
the pétition. The objection to the constitutionality of the act of congress, 
under which the pétition is proceeding, if sustained, must be fatal. It 
will therefore he first examined. This act is in thèse words: 

"Anactto authorize the condemnation of lands for sites of public buildings, 
and for other purposes. Be it enacted by the senate and house of représenta^ 
tives of the United States of America, in congress assembled, that in every 
case in which the secretary of the treasury, or any other offlcer of the govern- 
ment, has been, or shall hereafter be, autlïorized to procure real estate for the 
érection of a public building, or for other public uses, he shall be, and hereby 
is, authorized to acquîre the same for the United States by condemnation, un- 
der judiciai process, whenever in his opinion it is necessary or advantageous 
to the government to-do so; and the United States circuit or district court of 
the district wherein:8iich real estate is located, shall bave jurisdiction of pro- 
ceédings for such condemnation, and it shall be the duty of the attorney gên- 
erai of the United State» upon every application of the secretary of the treas- 
ury, under this act, or such other ofHcer, to cause proceédings to be comraenced 
for condemnation, within thirty days from receipt of the application at the de- 
partment of justice. Sec. 2. The practice, pleadings, forms, and modes of 
proceédings in causes arising und^r the provisions ol' this act shall conform, 
as neàr as may be, to the practice, pleadings, forms, and proceédings existing 
at the time in like causes in the courts of record of the state within which 
such circuit courts are held, any rule of the court to the contrary notwith- 
standing. Approved August 1, 1888." 

The objection is that nothing is said in this act about compensation to 
the owner of the land sought to be condemned, and that in this the act 
is in conflict with the fifth amendment, which déclares, "nor shaU private 
property be taken for public use without just compensation." If the 
rightto condemn private property for a public purpose rested on this act 
of congress, there would be great force in this objection. But the right 
of eminent domain does not rest on a statut© or on a constitutional en- 
actment. Boom Co. v. Patterson, 98 U. S. 406. It is an attribute of sover- 
eignty, possessed by the gênerai government as sovereign to enable it to 
perform its proper functions. It is an authority essential to its inde- 
pendent existence and perpetuity. Kohi v. U. S., 91 U. S. 367; U. S. 
V. Jones, 109 U. S. 513, 3 Sup, Ct. Rep. 346; Cooley, Const. Lim. 526. 
The fifth amendment recognizes this attribute of sovereignty in the United 
States, possessed by it, notwithstanding the absence of any express grant 
in the constitution of 1789, by declaring that it shall not be exercised 
"without just compensation." This right of eminent domain, being thus 
possessed by the United States, the mode of exercising it, in the absence 
of any express provision in the constitution to the contrary, is within the 
discrétion of the législature. Secombe v. Raûroad Co., 23 Wall. 108. 
Without doubt congress, representing as it does, in the house of repré- 
sentatives the sovereignty of the people, and in the senate the sovereignty 
of the States, can, whenever it deems necessary, order private property 
to he appropriated for a public use. Such order would be sùbject to the 
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constitutîonal limitation, and would require that compensation should 
be made for such appropriation. In the act of 1888 congress has em- 
poweted certain public officiais, who may thereto be specially authorized, 
to put in opération the right of eminent domain. It requires this right 
to be exercised by judicial proceedings in the district or circuit courts of 
the United States. Thèse courts, in directing and oonducting thèse pro- 
ceedings, mindful of their constitutional obligations, must see to it that 
the process of condamnation be not awarded unless fui! compensation be 
provided. The act of 1888 must be read in pari materia with the con- 
stitution. The term "condemnation," used in that act, must be con- 
strued to mean condemnation with just compensation. The machinery of 
the courts is employed to ascertain and secure such compensation. In 
my opinion the act is not in conflict with the constitution. 

2. The next material objection is that the act of 1887, under which 
the appropriation is made for the payment for the site, does not author- 
ize payment for land condemned. The act in question contains this pro- 
vision: 

"Provided, that no part of the said sum shall be expended until a valid title 
to the said site shall be vested in the United States, nor until the state of South 
Garolina shall cède to the United States exclusive jurisdiction over the same 
du ring the tiine the United States ahall be or rémain the owner thereof, for 
ail purposes except the administration of the criminal lawS of said state, and 
the service of civil process thereiii." 

There can be no doubt that the exercise of the right of eminent do- 
main vests a valid title. Under an act of the législature of South Garo- 
lina (Geh. St. § 9) the jurisdiction of the state, except for the adminis- 
tration of the criminal law, and the service of civil process, "is ceded to 
the United States over so much land as is necessary for the public pur- 
poses of the United States, provided, that the jurisdiction shall not vest 
until the Unitod States shall hâve acquired the title to the lands by grant 
or deed from the owner or owners thereof, and the évidence thereof shail 
be recorded in the office where by law the title to such land is re- 
corded." It is argued that thèse conditions must be fulfilled before any 
use can be made of the appropriation. We cannot go to this extent. 
If the money cannot be used until an absolute deed is made and recorded, 
few persans would be found to convey property to the United States. 
The payment of the considération and the delivery of the deed are con- 
temporaneous acts. The stress, however, is laid on the words "bave ac- 
quired the title to the lands, by grant or deed, from the owner or owners 
thereof." The argument is that this involves the idea of a voluntary 
act, and excludes a title by condemnation. The act should be liberally 
construed. It is an act of comity by the state to the United States. 
The purpose of the act is to cède the jurisdiction whenever the United 
States bave acquired full title to the land. Title is acquired in land from 
the owner or owners by grant or deed, where the whole title has passed 
from the owner to the aliénée, whether this be eifected by deed signed 
by the parties or b}'' an order of court, as in the case of a deed by the 
eheriffor master. If the United States were, in the présent case, to ac- 
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qùire title to this lot in judicial proceedings for its condenjnation, the 
title so acquired would be under the order of the court by deed, and 
whether by said order the deed be made by the owner or by the execu- 
tive officer of the court it would be in law the deed of the owner of the 
land. This is the law of South Carolina. In WiUiman v. Holmes, the 
court says: 

"When, in the case supposed, the court orders the fee to be sold and con- 
veyed by the commissiQner, his deed carries that estate and ail the interests of 
thé parties to the suit precisely as if they had themselves executed the convey- 
ance." 4 liich. Eq. 491; McKniyht y. Gordon, 13 Rich. Eq. 222. See, also, 
Bection 307, Code Civil Proc. S. G. 

This is also the law of this court. In Miller v. Sherry, 2 Wall. 238, 
the court says: 

"When chancery has full jurisdiction both as to persons and property, and 
decrees that a master of the court sell and convey real estate, the subject of a 
bill before it, a sale and convej-ance îu conformity to such decree isas effect- 
uai to convey a title as the deed of a sheriff, made pursuant to an exécution 
at law. The défendant whose property is sold need not join in the deed." 

.3. It is further objected that the course adopted by the district attor- 
ney is not authorized by the act of 1888. The act of 1888 provides 
that the practice, pleadings, forms, and modes of proceedings in causes 
arising under that act shall conform, as near as may be, to the practice 
pleadings, forms, and proceedings existing at the time in like causes in 
the courts of record of the state. "In like causes;" that is to say, in an- 
alogous causes. "As near as may be;" that is to say, as near as may be 
practicable, not as near as may be possible, with discrétion in the judge 
of construing and deciding how far to go. Railroad Go. v. Hcyrst, 93 U. 
S. 301 ; Phelps v. Oaks, 117 U. S. 239, 6 Sup. Ct. Rep. 714. The con- 
stitution of South Carolina contains the same provision as that of the 
United States, forbidding the taking or applying private property for the 
public use without just compensation. It goes further, and, subject to 
the same limitation, permits private property to be taken for the use of 
corporations or for private use. Section 23, art. 1. No provision is 
made in the organic law for the mode of ascertaining the compensation 
when property is taken for public use; but when the right of way over 
private property is appropriated for the use of any corporation, "full com- 
pensation therefor shall first be made or secured by a deposit of money 
to the owner, irrespective of any benefit from any improvement proposed 
by such corporation, which compensation shall be ascertained by a jury 
of 12men in a court of record, as shall be prescribed by law." Article 12, 
§ 3. No provision is made by the législature for anj' spécial form of pro- 
ceeding for the condemnation ol' land for the use of the state, or the con- 
demnation of the fee-simple in land for any purpose, except as stated 
hereafter. Highways are opened over lands by the countj' commissioners, 
in their discrétion, under the superintendence of spécial commissioners 
appointed by thcm. Gen. St, S. C. §§ 611, 1063. Provision is made for 
.a spécial mode of ascertaining the compensation to be paid to the owner, 
'With the right of appeal to the circuit court and a jury. 18 St. at 
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Large, 532; 19 St. at Large, 283. In certain cases, in which tbe landof 
a person is surroùnded by private lands and he needs a way to a public 
highway, he can condemn land enough for such way. Ten days' notice 
in writing is given to the oWner of the land, by the party desiring the 
right of way, référées are appointed to value the land so needed, and to 
détermine the compensation and damages, from whose décision lies an 
appëal to the circuit court of the county and a jury. Gen. St. §§ 1077- 
1079, 18 St. at Large, 398. So, also, railroad companies niay acquire 
the right of way over lands of private persons and corporations. The 
practice proceeds upôn pétition by the corporation needing right of way, 
notice thereof to the owner, organization of a spécial jury by the clerk of 
court, inspection of promises by the jury, with a right of appeal to the 
circuit court and a jury Gen. St. §§ 1651-1553. The fee in lands for 
dépôts, etc., is acquired in the same way, (Id. § 1554,) by similar pro- 
ceedings and à verdict. When private property is needed for drainage 
purposes a pétition is filed in the circuit court, setting forth the necessary 
facts, and is served on the land-oWner 10 days before the hearing. The 
hearing is summary, if it appear that thegrounds of the pétition are well 
taken, commissioners to assess compensation are appointed. An appeal 
to and final valuation by a jury are pro%'ided for. Id. §§ 1568-1567. 
In case the United States needs land for forts or arsenals, and cannot 
agrée with the owner as to the priûe, the land shall be valued on oath 
by a majority of persons appointed for this purpose by the court of com- 
mon pleas df the county in which the land is situated. Id. § 5. Of 
course, there niust be formai application to the court, and due notice 
thereof. So, when land is needed by the United States, for light-houses 
or light-house purposes, and application for the purpose of purchasing 
the same is made to the court df common pleas by any authorized agent 
of the United States, that court., after due notice to the owner, who is 
either unable or unwilling to sell the same, shall impanel a jury in the 
manner now provided by law for the purpose of assessing the value of 
the lands, etc. Id. § 7. We thua see that there is no fixed form of 
pleading in the state of South Carolina. But the procédure and prac- 
tice are uniform, both as provided in the constitution and in the statutes; 
that is to say, a pétition by persons duly authorized, notice to the land- 
owner, a hearing by a court of record as to the necessity of taking the 
land, followed by an assessment of compensation finally made by a jury 
impaneled for that purpose. We hâve, in the présent case, ail of thèse 
éléments. The pétition by a duly-authorized agent of the United States, 
vested, by the act of 1888, with discrétion to détermine the necessity for ' 
condemnation, the service of this pétition on the land-owner to appear in 
a court of record. Under the act the courts of the United States, the 
district and circuit courts, not the judges, hâve jurisdiction. This cause 
is brought into this court as a law cause. Kohi v. U. S., supra; Searl v. 
School-Dist., 124 Ù. S. 197, 8 Sup. Ct. Rep.460; Boom Co. v. Patterson, 
98 U. S. 403. Juries are in atfendance on the court, a necessary and ■ 
esseiitial part thereof, regularly impaneled ior the purpose of trying cases '■ 
at law. The proceeding adopted conforms, as near as niay be, to the- 
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practice, pleadings, forms, and proceedings în courts of record of this 
Etate. . 

4. The last objection which requires attention is that the proceedings 
are not brought in the name of the United States^ It must be observed 
that this la not the proceeding for condemnation. The pétition prays 
"that the court will take such order in the premises as shall resuJt in the 
acquisition for the United States of the fee-simple absolute" in the lot of 
land. The respondent is asked to show cause "why the prayerof the 
.pétition should not be granted, and such proceeding be had thereunder 
as may be in accordance with law." Under the act approved August, 
1888, in order to put the maohinerj' of the district or circuit court of the 
United States in motion, it must appear that application for the com- 
mencement of the proceedings is made by the secretary of the treasury 
or some otherofficer of the, United States; that such oflBcer bas been au- 
thorized tp procure real estate for some public use; and that, in bis opin- 
ion, it is necessary or advantageous to the govemment to acquire such 
real estate for the United States, by condemnation under judicial process. 
This being shown to the satisfaction of the court, it takes cognizance of 
the proceedings, and proceeds upon the matter of condemnation. In 
the présent case ail the facts necessary to secure action on the part of the 
court hâve been set out in the pétition. In this, as we hâve seen, the 
practice of the state bas. been observed. In ail the acts provision is 
made for the inception of the proceedings by some person thereto duly 
authorized. In the case of light-houses the language used is strikingly 
like this: "Whenever it shall hâve been made to appear to any circuit 
court upon the application of any authorized agent of the United States." 
Gen. St. S. C. § 7. The représentation must be made upon the pétition 
of such person to a court of record, and then follow notice of such 
pétition to the land-owner, a summary hearing by the court, the slib- 
mission of the question sooner or later, always to a jury. Whenthat 
question is to be submitted it must be submitted in the name of the 
United States. The property of q, citizen cannot be taken for a public 
use withoutjust compensation. To protect him, to secure him in his 
right, the condemnation by the action of this court must be accom- 
panied by provision for his compensation. As the judgment binds 
him in the taking of his land, so it must bind the United States to 
pay him for it. But this only becomes necessary and proper after ûie 
officer of the United States, asking for the exercise of the sovereign 
right of eminent domain, bas satisfied the court that he is authorized 
to make his application. The fifth exception cannot now come up for 
considération. The act of 1888 gives to the secretary of the treasury 
the right to détermine whether the acquisition of land by condemnation, 
by judicial process, be necessary or advantageous. Whatever may be 
his motive, with that the court can bave no concern. Nor can it con- 
trol his discrétion. Hearing the pétition and the answer to the rule 
therepn, it appearing to the court that the Hon. Charles S. Fairchild, 
secretary of the treasury of the United States, bas been put in possession 
bf funds wherèwith to acquire a site for a public building in thé city of 
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Charleston for the public uses of the United States by purchase or other- 
wise, and it further appearing that, being thus authorized, the said sec- 
retary of the treasury is of the opinion that it is necessary or advantage- 
ous to the United States to acquire for the United States by condemna- 
tion, under judicial process, the lot of land in the city of Charleston de- 
scribed by metes and bounds in his pétition, and that he has made ap- 
plication to the attorney gênerai of the United States to cause proceedings 
to be commeneed for the condemnation of the said lot of land, — it is or- 
dered, adjudged, and decreed that the question be submitted to a jury, 
to be impaneled according to the laws and practioe of this court attend- 
ing at the présent term thereof, what sum of money shall be assessed and 
awarded to the owner of said lot of land as just compensation to him by 
reason of the acquisition of the same by the United States of America? 
tbàt the question shall be submitted in such form as that the United 
States of America and John Rugheimer shall be the parties thereto. 



Jn re RuGHEiMEH, 

(District Court, JE. Z>. South Carolina. October 19, 1888.) 

1. Eminbtît Domain— Compensation— Public Beneîits. 

In awarding compensation for land taken by the United States for the érec- 
tion of a public building, benefits resulting to the community at large from 
the use made of the land should not be considered.i 
S. Same— Spécial Value. 

The amount of the award need not be conflned to the market value of the 
land, as flxed by experts; but where the land possesses a spécial value to th& 
owner, -whicb can be measured by money, be is entitled to bave that value es- 
timated.1 

At Law. Proceedings for condemnation of land for purposes of tho 
United States. 

For opinion on application for décrétai order, see amfe, 369. 

L. F. Youmans, Dist. Atty., and H. A. De Saussure, Asst. Dist. Atty.,. 
for the United States. 

Buid & Buist and Wingate, for respondent. 

SiMONTON, J., {charging jury.) The government of the United States, 
needs the lot of land of John Rugheimer, and before it will acquire the 
property your verdict is asked. Your duty is to assess and name the sum 
of money which, you conclude from the évidence produced before you, 
muât be paid to the owner of the lot of land in question as just compen- 
sation to him in case of its acquisition by thetîliited States, if the United 

' Respenting the éléments of damage *hich may be oonsidered In awarding compensar 
tion in condemnation proceedings, see Esch v. Railway Co., (Wis.) 89 N. W. Rep, 129. 
and note; Quigley v. Railroad Co., (Fa.) 15 Atl. Rep. 478, and note; Redmond v. BaU^ 
way Co., (Minn.) 40 N. W. Rep. 64, and note. 
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States takes it. You should give him the value to-day of the lot of 
land, with its buildings thereon. I mean so much of its value as can be 
measured by money, taking it as a whole, not estimating the lot and the 
buildings separately. In estimating your award you must not take into 
considération any benefit the city or the community at large may dérive 
from the use the United States may make of this lot of land. Ail the 
community enjoy thèse benefits equally with Mr. Rugheimer, and there 
is no reason why he should contribute to them at his personal cost. 
Again, the government needs this lot of land. It is owned by a private 
person. They cannot agrée as to the price. While there can be no 
doubt as to the right of the United States to acquire the lot for a public 
purpose, it is also the unquestionable right of the citizen to hold his 
property, and if the public exigencies require him to part with it against 
his will, the constitution of the United States secures him just compen- 
sation. I am not prepared to charge j'ou, as requested, that, in deter- 
mining compensation, we are, in every case, necessarily bound to con- 
fine ourselvès to the market value of the property, as fixed by experts, 
and to that only. The owner, in cases of condemation, does not offer 
the property for sale; nor is there any contract of sale. The market 
value of property bas a controUing influence when the price is to be fixed 
after a contract of sale is in question. This market value of real estate 
put up for sale is determined by the opinion, judgment, whim, neces- 
sity, or caprice of others. Compensation in cases like this before you is 
somewhat influenced by the circumstances and personal relations of the 
individual to be compensated. His property may bave a spécial value 
to him which it could not bave to any one else, and when he is called 
«upon to make the surrender of it for public use, he is entitled to hâve 
this spécial value estimated, if it exists, and can be measured by money. 
So, while the market value of this property necessarily must enter as an 
essential and important élément of compensation, and in many, perhaps 
•most, instances is the sole élément, it may or may not be the sole meas- 
ure of compensation. Does such spécial value exist in this case? You 
:are not to make perfect and complète compensation. This oftentimes, 
.perhaps always, is impossible. You are to make just compensation. 
In estimating what is just compensation you must inquire what he will 
lose by parting with it to the United States. He is entitled to this, and 
.nomore than this, — what he will lose, not remotely, but proximatelj, 
•directly, as the immédiate resuit of the acquisition of the lot by the 
United States. And fix the sum which, in justice to both parties, the 
United States should pay. The fact that the lot is required by the 
United States will not justify you in paying.more than its value. You 
are impartial persons, selected by lot. Consider the whole case. Deal 
with both parties fairly. While you facilitate the public purpose of the 
.govemment, respect and guard the rights of the citizen. 
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VuLCANiTB Pav. Co. et al. v. AïIeeican ABTiPiciAii Stone Paye- 
ment Co. 

(Oireuit Court, E. D. Peniisylvania. October 8, 1888.) 

1. Patents fob IsncNTions— Infbinobmbnts — Measubb op Damages. 

In a suit for the infringement of a patent for an improvement in pavements, 
the amount chargea by défendant for pavements containin^ the improve- 
ment more than for similar pavements which do not contaiu it, is the meas- 
ure of profits for which he is liable. 

a. Samb— Evidence— Loss of Contbacts. 

Evidence that complainant lost valuable contracts throu^h the compétition 
of défendant, and of the amount of profits which complainant lost, is inad- 
missible; it being shown that complainant charged no more for its pavements 
containing the improvement than for those which do not. 

8. Samb— RoYALTY bt Licbnsbe. 

The royalty paid by complainant under a lioense for the use of the patent 
infringed, and the use of two others capable of being used conjointly with it, 
does not show the market value of a. license for the improvement alone, es- 
peçially where a prévious license has been granted for a royalty of one-half 
the amount. 

In Eqtlity. On exception to master's report. 

Bill by Vulcanite Paving Company, Peter Stuart, and Matthev? Tay- 
lor, for infringement of letters patent, against the American. Artificial 
Stone Pavement Company, for infringing letters patent No. 269,480, 
granted Deceniber 19, 1882, to Peter Stuart, of Êdinburgh, Scotland, 
for an improvement in composite pavements. The improvement is es- 
pecially, tiiough not exclusively, ihtended for application tù sidewalks, 
and it consista in the formation in the surface of pavements of dépres- 
sions of such a character that in stepping thereon the pressure of the feet 
will expel the air, causing a partial vacuum, which, supplementing the 
mechanical efféot of the roughened surface, will operate to afford an ad- 
ditional hold to the feet, and prevent slipping. A decree having been 
entered for an aCcotint, (34 Fed. Rep. 320,) it was referred to Henry P. 
Brown, as master, who, among other things, reported that the patentée 
granted to Taylor an exclusive license for the United States and Canada 
for the use of this and two other patents capable of being used conjointly 
with it, for a royalty of one cent per square foot on ail work donc by 
him or his agents, and Taylor granted an exclusive license for the city of 
Philadelphia to the complainant corporation fora royalty of two cents 
per square foot. The complainant company charged no more for its 
I)avements with the depressed surface than for those without; the défend- 
ant charged one ceïit a square foôtlmoré. The amount of artificial pave- 
mfeilt infringing the patent made and laid by défendant was 48,912 
square feet. The master fihds th« loss to plaintiff was two cents per 
square foot. The complainants excepted to the report ôh the finding 
that there were no profits or damages arising solely out of the use of the 
patented invention, and for the exclusion of évidence that complainants 
lost valuable contracts through the compétition of défendant, and of the 
amount of profits which they lost in conséquence. The défendant ex- 
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cepts on the ground of error in awarding to the plaîntiffs anything he^ 
yond the actual profits df one cent per square foot, becàuse there was no 
substantial légal basis for an award of damages as auch; and in award- 
ing damages as such at the rate of two cents per square foot, on the 
ground that the plaintiff Matthew Taylor bas lost royalty at that rate on 
the pavement laid by the défendant. 

George Harding, for complainants. 

Hector L Fenton, for défendant. 

Bdtler, J. The complainants' exception must be dismissed. We 
need not add anything to what the master bas said, in passing upon this 
branch of the case. The respondent's exceptions must be sustained. 
We do not find any reliable évidence of damages or profits, except to the 
extent of one cent per square foot, — the sum respondent received for the 
"indented surface" pavement over the price of one having a plain sur- 
face. The price paid by the Vulcanite Company for its license does not 
show the market value of a license under the patent hère involved, cov- 
ering the indented surface pavement alone. It embraces two other pat- 
ents covering other pavements. How the royalty should be apportioned 
between thèse patents does not appear. If this were otherwise, how- 
ever, the market value of the patent in question could not be established 
by the single license referred to. In addition to thèse difficulties is the 
important fact that a previous license was granted for a royalty of one 
cent, — the license under whicb Taylor holds. To the extent indicated 
the report must be modified, and a decree entered against the respond- 
ents for $489.12, with costs. 



WiLSON ». SiBLBY et ol. 
{District Gov/rt, 8. B. Alabama. October 17. 1888.) 

1. TowAGE— Négligence. 

Défendant was employée! to tow a raft of logs from acreek through Mobile 
bay up to the city : a trip which nsually takes 13 àours, but which in this case 
took more than 50, in conséquence or the slow progress made by the small 
tug which towed it eut of the creek into the bay, the delay in sending a larger 
tug to meet it, and the loss of time occasioned by a collision with the shore 
of the creek, and by the breaking of the tow-line. The raft was tied up dur- 
ing the intervening nights, one night in the creek and the other anchored, but 
unattended, in the bay. Held, that thèse accidents and delays must be deemed 
to hâve ca,used the loss of the logs from the raft, if that was seaworthy when 
taken in tow. 

2. Same. 

Défendant had agreed, as is the custom, to send a small tug to take the raft 
from the creek into the bay, where the larger tug was to meet tho tow and 
take it up to the city. Much time was lost in sending the larger tug, the only 
reason given for the delay being that défendant did not know where the tow 
was. Seld, that the delay was a want of due care. 
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8. Saicd. 

Though the évidence to show that the collision ot the raft with the shore 
was caused by having toc much tow-line, rendering the tow unmanageable 
by the tug, is not very clear, in the absence of satisfactory explanation of the 
cause, négligence will be presumed. 

4. Saue. 

Turning on too much steam, so as to cause a tag to start with snch speed, 
and so sudden a jerk, as to wrench the tow-line, is a want of reasonable care 
and skill. 

6. Samb— Seaworthinesb of Baft. 

The évidence that the raft was put together in manner cnstomary for sucb 
voyages was uncontradicted, but défendant, to show that it was unseaworthy, 
relied on the opinion of experts, on the facts that logs were lost from it, and 
that a raft fastened in the manner indicated by the cutting and boring on a 
pièce of log shown in court would be unseaworthy. There was no évidence 
that any of the other logs were eut and bored like this one, and the évidence 
of libelant was that they were not. Jïeld, that the raft waa in a seaworthy 
condition when tàken in tow. 

6. Samb. 

Even if the raft was unseaworthy by reaaon of its defective construction, 
that was an obvious defect, i\nd itwas négligence to undertake the trip; and, 
as the lossoccurred fromextraordinaryhazardsarising from defendant's fail- 
ure to use due care and skill, libelant is entitled to a decree for the value of 
the logs lost. 

In Admiralty. Libel by E. L. Wilson against Sibley & Sibley. 
G. L. & H. T. Smith, for libelant. 
PUlans, Torrey & Hanaw, for défendants. 

ToULMiN, J. This is a libel, brought by the owner of a raft of about 
400 logs to recover the value of a part of them, alleged to hâve been lost 
through the négligence of the pwners and ofScers of the steam-tugs which 
tindertook to tow the raft from Bay Minette creek to the city of Mobile. 
Libelant claims that the raft was constructed in the customary way of 
rafting logs to be towed over the voj'age this raft was to make, and that 
it was sufficiently strong and seaworthy for the purpose of such naviga- 
tion. The défendants deny négligence on their part, and charge that the 
loss was occasioned wholly by the unseaworthy condition of the raft; that 
itwas badly constructed, and not sufficiently strong and staunch to with- 
stand the ordinary périls to be eneountered upon the voyage. It is not 
clàimed, and the évidence does not show, that any extraordinary périls 
from wind and weather were eneountered upon the voyage. The testi- 
mony on the part of the libelant is that the raft was put together in the 
customary way of rafting logs to be towed over the voyage this raft was 
to make, and this was uncontradicted. The testimony on bis side fur- 
ther is that the raft was in good condition and seaworthy, and libelant 
so represented it to défendants when the contract for the towage was made. 
But the masters of the three several tugs that had at différent times during 
the voyage participated in the towing of the raft testify that it was badly 
put together. One of them (the master of the last tug which took part 
in, the towage, and which was on the third day of the voyage) testifies if 
was the worst raft of logs he ever saw, and that, if he had been called on 
to take it in tow in the first instance, he would bave refused to do so, 
because, in his opinion, it was not seaworthy. The évidence tends to- 
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show that it was usual for the master of a tug taking a raft in tow to ex- 
amine il, to see if it is in a proper condition to be towed. In this in- 
stance it was not specially examined by the master of the first tug that 
took it. The évidence also shows that the owner of the raft did not ac- 
company it, either personally or by agent, and was not présent when it 
was taken, or notified that it would be taken at the particular time. It 
further appears that the contract between libelant and défendants was 
that défendants would send for the raft as early as convenient, or when, 
in their judgment, the stage of the water in the riVer justified the under- 
taking. And it seems to hâve been understood that a small tug was to 
be sent to tow the raft ont of Bay Minette creek into Mobile bay, where 
a larger and more powerful tug was to meet the tow and bring it up to 
the eity of Mobile, and it appears that this was the usual course. It 
further appears that it generally took about 12 hours to make the trip 
with a tow such as this was. In this instance more than 50 hours were 
consumed; but the raft was tied up during the two intervening nights, 
— one night before getting into Mobile bay, and the other night it was 
left anchored, but unattended, in the bay. The chief cause of the de- 
lay in making the voyage seems to hâve been because of the slow prog- 
ress made by the small tug which brought the raft out of Bay Minette 
creek, and the delay in sending a more powerful tug to take the tow from 
her. In view of the understanding between the parties, and of the usual 
course in towing rafts from the same locality, the delay in sending such 
larger tug is not satisfactorily accounted for. The reason given by one 
of the défendants, that he "did not know where the tow was," does not, 
in view of the évidence, excuse the delay. There was much time lost 
in sending the larger tug to meet the tow, and after it was sent more time 
was lost in the breaking of the tow-line, caused, as it appears, by the im- 
proper or unskillful conduct of her engineer, who was drunk. It also 
appears from the évidence that the raft while in tow by the first tug, be- 
fore getting out of Bay Minette creek , was run aground or upon the .shore j 
and must hâve been som&what injured, as a natural resuit of a collision 
with the shore of so large a raft, and as appears from the fact that one of 
the logs was lost there. This must hâve resulted from want of sufBcient 
power in the tug to control the raft, or from unskillful management of 
the tow. There is some évidence (not very clear, it is true) which tends 
to show that this accident was caused by having too much tow-line, which 
rendered the raft unmanageable by the tug. There being, however, no 
satisfactory explanation of the cause of the accident, nothing to show 
that it was unavoidable by the exercise of reasonable skill and care, nég- 
ligence will be presumed. The Quiclcstep, 9 Wall. 665; The Cummings, 18 
Fed. Rep. 181; TU Delaware, 12 Fed. Rep. 571; The Seven Sons, 29 Fed. 
Rep. 543. 

I think, upon the évidence, it is reasonable to suppose that the injury 
and loss complained of were occasioned by the collision of the raft with 
the shore in Bay Minette, its long exposure to the wind and waves in its 
slow passage in and across Mobile bay, and by being anchored for so long 
a tinae in the open bay, waiting to be towed up the channel to the city 
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of Mobile,r whîch causéd the logB to be; chafed and worn by tbe chaïns 
wîth whioh they were fastenèditogether, and reiidered thein liable to be 
broken lôose by the ordinary action of the wind and water. ïhere is no 
other adéquate cause shown orisuggested for the breaking of the raft and 
loss of the logs therefrom, assnming that the raft was seaworthy when it 
-was first taken in tow. But it is strenuously urged on part of tjie dé- 
fense thàt the raft was net seaworthy. On the évidence in the case there 
is no question that it was put together in the customary way of rafting 
logs to be towed over the voyage this raft was to make. But there is 
some conflict of opinion as ta whether it was in a seaworthy condition; 
that is, in ''such condition of strength and soundness asto resist the or- 
dinary action of the sea, wind, and waves during the contemplated voy- 
age." The évidence relied on by the défendants; to establish the unsea- 
worthiness of the raft, and that the loss was attributable thereto, is the 
opinion of expert witnesses, masters of tug-boats, — who as such had 
had some expérience in towing rafts, — the fact that logs had been lost 
from this raft, and the exhibition in court of a small pièce of the end of 
a log olaimed to bave been the first log lost from the raft in question, and 
showing theimanner in which it was eut and bored for the réception 
of the chain with which the raft was fasténed together. There was some 
conflict of évidence as to whether this log was one of the logs lost from 
this raft. But I am inclined to believe from the évidence that it was; 
andj indèpeudent of any expert or other testimony on the subject, I 
would say that a raft of logs fasténed together as indicated by the log ex- 
hibited would not be seaworthy for a voyage contemplated by the raft 
in question. But there was no proof on the part of the défendants that 
any of the other legs in the raft were eut and bored like this one, and the 
évidence for the Hbelant was that they were not. I therefore find from 
a prépondérance of the évidence that the raft was in a seaworthy condi- 
tion when it was taken in tow, and that the cause of the loss was due to 
circumstances which subsequently occurred, and which were attributable 
to a want of proper care on the part of the owners of the tugs, and of their 
agents who were in charge of them. 

Unlike the case of common carriers, damage sustained by the tow does 
not ordinarily raise a presumption that the tug bas been in fault. But 
there are cases in which the resuit is a safe criterion by which to judge 
of the character of the act which bas caused it. The Webb, 14 Wall. 406. 
My opinion upon the whole évidence is that the delay in sending the 
larger tug to meet the tow, thus causing an unusual exposure of the raft 
to danger, was a want of due care on the part of the défendants; that the 
collision with the bank of Bay Minette was a want of due care in the 
handling of the tow; and that the action of the engineer in turning on 
too much steam, and causing the tug to start with so much speed, and 
80 sudden a jèrk or wrench as to part the tow-line, was a want of reason- 
able skiil and care; ail of which, it seems to me, mtist havecombined to 
produce the loss bomplained of, in the absence ofsatisfactory proof of the 
unseaworthiness of the raft. But if the raft was in an unseaworthy con- 
dition by reason of its defective construction, as is claimed, it was an ob- 
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viôus defect. And ît îs held that owners of tugs are chargeable wîth 
négligence in undertaking a tow upon a trip for which its unfitness is 
obvions. The Wm. Muriaugh, 3 Fed. Rep. 404; The Wm. Cm, 9 Fed. 
Rep. 672; ConndUy v. Ross, 11 Fed. Rep. 342. If the loss occurs in tho 
ordinary contingencies of the voyage, to which the unfitness contributed, 
public policy requires that both tug and tow should be held to be in fault. 
And so hère, if the raft was in a condition obviously unfit to encounter 
the known hazards of the voyage, the rule that both should be held in 
fault would be applied. But I hâve found from the évidence that the 
loss hère complained of occurred from extraordinary contingencies, or 
hazards resulting from défendants' failure to use due care and skill, and 
best endeavors in performing the service, as required by their engage- 
ment. News. Salv. 141, 144. A decree will be entered for libelant for 
$132.18, being the value of the logs lost, less $15, the balance of the 
towage charges due to défendants by the libelant, which is claimed aa a 
set-oâ' in this case. 



The Nith. 

Thompson et al. v. The Nith. 

((Hrcuit Court, D.' Ôregon. October 9, 1888.) 

1. Shipkng — Stowage— Salt ovek Iron neak Mast. 

It is bad stowage to place sait over iron and anvils, though crates of crock- 
ery be placed between them, and to place the sait, iron, and crates within an 
inch or so of the mast. 

2. Same— LiABiLiTT of Cahiher— Pbkii/S op thb Sea. 

Wbere the cargo is thus stored, even though a rent in the mast-coat, by which 
water went into the hold, causing the iron and anvils to rust, was a péril of 
the sea, the carrier is liable for the injury. 

In Admiralty. On appeal from district court, ante, 86. 

This case was heard on an appeal from the district court. The suit 
•was brought to recover damages for the non-performance of a contract of 
affreightment concerning a lot of Swedish iron and anvils brought on the 
bark Nith from Liverpool to Portland. When the goods were discharged 
at this port they were found to be badly rusted from contact with sait 
water, and the libelants refused to receive them, and brought this suit 
for damages. The district court found for the libelants, and gave them 
a decree for $3,996.18, the value of the goods at this port, with légal 
interest thereon from the date of arrivai, with costs and disbursements. 
From this decree the claimant appealed. 

Edward N. Deady, for libelants. 

C E. S. Wood, for claimant. 

Before Sawyee, Circuit Judge. 
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Sawyee, J., (praïïy.') Three points are made hère by counsel for the 
claimant and appellant against the findings and decree of the district 
court: (1) The iron was damaged with rust from contact with sea-water 
when it was received on board the Nith; (2) the iron and anvils were 
properly stowed under the sait, with the crates of earthenware between 
them; and (3) the break in the mast-coat by which the sea-water went 
into the hold, and caused the iron and anvils to rust, was a péril of the 
sea, for which the vessel is not liable. 

On a careful examination of the évidence in the case, I am satisfied 
that the iron and anvils were in good condition when shipped on the 
Nith; that it was not good stowage to place sait over the iron and anvils, 
as was done in this case, even with the crates of crockery between them, 
and that it was clearly bad stowage to place the sait, crates, and iron 
within an inch or so of the mast. Admitting that the rent in the 
naast-coat was a péril of the sea, had it not been for this bad stowage, 
no harm would hâve resulted to the cargo, as the water would hâve run 
down the side of the mast to the bottom of the vessel. A péril of the 
sea does not excuse the carrier from a loss or injury to the goods com- 
mitted to' bis care if bis own négligence or want of skiU bas contributed 
to the resuit. The cargo, and particularly the sait, should bave been 
dunnaged away from the mast, so the water fiowing down the same would 
not bave afifëcted it. 

In conclusion, I adopt the findings of the district judge, both of fact 
and law, for the reasons given in his opinion, to which I can add nothing. 

There must be a decree for the libelants accordingly. 



886 FKDEBAL REPORTÉE. 

opened, and extended and made a uniform width of sixty-sîx (66) feet, from 
Scottwood avenue (formerly Eaymond streêt) to the westlineof theeast 1 46- 
100 acres of tjiat part of the west half of the north-westone-fonrth of section 
35, town 9, range 9 east, south of lots 1 and 2, and north of Monroe street. 

"Sec. 2. ïhat for the purpose of laying off , opening, and extending said 
Woodruff avenue, and making the same a uniform width of 66 feet between 
the aforésaid points, it is necessary and hereby ordered that the following de- 
scribed parcels of lots or lands be approprîated by the city of Toledo, to-wit: 
Being more particularly described asfollows, to-wit: Commencing atapoint 
■wbere the south line of "WoodrufÊ avenue produced intersects the west Une of 
Scottwood avenue; thence north 66feetalong the west line of Scottwood ave- 
nue to the north Une of Woodrufif avenue produced; thence along the north 
line of Woodrufif avenue produced to the west Une of tlie east 1 46-100 acres 
of that part of the west half of the north- west one-fourthof section 35, town 
9, range 7 east, south of lots 1 and 2, and north of Monroe street; thence south 
along said west line above described to the south line ofWoodrufE avenue pro- 
dùeed: thence east along said south line of WoodrufE avenue produced to the 
place of beginning, — which lies within the Unes of said Woodruff avenue ex- 
tended, and not now dedicated for street purposes, and being in said city of 
Toledo, Ohio. 

^Sèc. 3. That the costs and expenses of laying off, opening, extending, ànd 
wldening and straightening said street, including aU expenses incident to and 
resulting from the appropriation of the lots and parcels of land hereinbèfore 
dçscribed, shall be ass^sed upon the lots bounding and abutting upon said 
WoodrufE avenue, between Scottwood avenue and the west Une of the east 1 
46rlQ0 acres above descrii)ed, in proportion to the foot front, and the amount 
so assessed shall be payable in two annual installments. 

"Sec. 4. The city solicitoris direeted to institute the necessary proceedings 
in the probate court of Lucas county for the condemnation and appropriation 
of the lots and lands spetifled for the above purposes."' 

This extension of Woodruff avenue, which the ordinance seeks to ao- 
compiish, will affect only the property of complainants; that is, thelarid 
of no other party or parties will be appropriated thereunder, and thé 
only lots bounding and abutting on said proposed extension, and subject 
to the foot-front assessmeut, made to cover the costs and expenses inci- 
dent to and resulting from the appropriation and the improvementof the 
street, are the remaining lands of complainants, left after carving ont 
the street. Thus, under the practical and açtual opération of said ordi- 
nance, there will be taken from or off the land of coraplainant Scott 33 
feet in width adjoining the center line of said proposed extension, leav- ; 
ing him a narrow strip of ground with a frontage on said street or exten- 
sion of 150 feet in length and 17 feet in width. This 17 feet in width, 
atone end of the strip, bas a frontage on Scottwood avenue, (a street 
Crossing said Woodruff avenue extension at right angles.) From the 
land pf complainant Calkins there will be appropriated, at the west end 
of the proposed extension, a parcel of ground 66 feet in width, leaving 
her on çither side thereof a frontage of 75 feet; and from theeast end of 
her property there will be taken 33 feet iii width, leaying her a frontage 
on said extension of 150 feet. The frontage on said extended avenue of 
complainant Scott's remaining ground will be 150 feet, and of complainant 
Calkins will be 300 feet. This frontage of complainants, being the only 
property bounding and abutting On said ^proposed extension, is by the 
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Scott et al. v. City of ToLédo. 

{OireuU Court, N. p. Ohio, W. D. September 38, 1888.) 

1. Bminent Domain— CokstitutiôNal Law— Due Pbocbss op Law— MuMCirAii 

COKPOKATIONS. 

Appropriation of land by^ a tity for a public street under an ordinance, 
though authorized by a state statute, requiringtheremaininglandof theow.i- 
ers to be assessed by the front foot for the entire costs and expenses incident 
to and resulting from the appropriation, together with ail the expenses of 
laying ofl and opening the street, without reqniring compensation to be flrst 
made to the owners for the land so taken, is in violation of the requirement 
of Const. U. 8. 14th amend., that no state shall "deprive any persbn of life, 
liberty, or property, without due process of law. " 

8. Same — MaNiciPAii Corpokations — Public Improtemknts — Assessmknts— 
Notice. 

In levying spécial assessments upon property for the purpose of opening 
and improving a street, it la an essential élément of "due process of law" that 
notice or an opportunity to be heard bè givén to the owner of the land so as- 
sessed, especially where the statntes of the state (Rev. St. Ohio, § 3383) require! 
that, "sofaraspracticable, regard roust be had, in making spécial aesessments, 
to the probable benefits to the property assessed, " and where the assessment so 
levied may, under the laws of the state, be collected by distress without no- 
tice to the owner. 

8. Same. 

The notice required by Eev. St. Ohio, § 3304, of the adoption of the prelim- 
inary resolution declaring the necessity of opening the street and appropri- 
ating the lands, having no référence to any assessment to defray the expenses 
thereof, is notsufficient to make a subséquent assessment, without further 
notice, valid. 

In Equity. 

Application by Maurice A. Scott and aoother for an injunction to re-, 
strain the city of Toledo from enforcing an ordinance authorizjng the ap- 
propriation of land of conjpJainants for the purpose of a public strçet, and 
the assessment of the costs and expenses Upon the remaining lands of 
complainants. 

Brofwn, Geddes & Jacksmi, îov com^laànanXs. 

Guy W. Kinney, City Sol., and Parks & Barber, for défendant. 

Jackson, J. The présent suit seeks to enjoin and restrain the city of 
Toledo, its officers, agents, and attbraeys, from proceeding or attempting 
to enforce a certain ordinance passed on or about November 30, 1885, 
by the common council of said city, entitled "An ordinance to lay ofif", 
open, and extend Woodrufl' avenue," which provided for the appropria- 
tion by said city of certain real estate belonging to complainants, for the 
purpose of à public street or higbway, as an extension of WoodrufF ave- 
nue, and which assessed upon complainants' lots and lands bounding 
and abutting upon said avenue so to be laid out and extended, on the 
basis of a foot-frontage assessment, the entire costs and expenses incident 
to and resulting from said appropriation, together with ail expenses of 
laying off, opening, extending, widening, straightening, and improving 
said extended avenue. Said ordinance is as follows: 

"An ordinance to lay off, open, and extend Woodruff avenue: 
"Section 1. Be it ordained by ttie common council of the cityof Toledo, two- 
thiids of ail raembers concurring, that Woodrufl avenue shall be laid off, 
v.36F,no.7— 25 
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terms of the ordinance asSessedoii the footifrbnt with aîl the costs and 
expenses incident to or resultîngfrotti the appropriation ofcomplàinants' 
land for the purpose of the stifeet sought tp be opened ând extended ; and 
is also charged with ail the expansés of laying off, opening, and extendr 
ing and widening and istraightening said street, Under a stipulation of 
the parties it iS agreed that— i 

"The amount wliich said Scott can recoverforhispropertysoappropriated, 
^nd damage to his remaining property, wjUbe net les3thanth«sum of $1,600, 
and not more than the àum of $2,000. The amuunt whicli said Calkins c^n 
recover for tlip property so appropriated. and for damage to her remaining prop- 
erty, will be not less tlian thé sum of $4,000, and not more than the sum of 
^5.000. The total amoiint which will bè chargertble to the property boiinding 
and abutting upon that part of VVoodruffl avenue so laid olî, opened, and 
extended will not be less than $4,600, or ten dollars ($10.C0) per foot front 
upon each front foot tliereof. Tliere will be chargeable to the property [re- 
maining] of said Scott, at the rate aforesaid, the sum of, not less than flfteen 
hundred dollars, ($1,500.00.) ànd to the property of said Calkins a sum not 
less than three thousand dollars, ($3,000.00.) The value of the remalridër oï 
said Scott's property, after said improvem -nt shall hâve been miide, which will 
be subject to said assessment, will be not more thantliesumof seven hundred 
dollars, ($7QO.0O,) aud the value of said Calkins'property remaining after said 
improvement shall hâve been made, subject to said assessment, will benutto 
exceed the sum of elght thousand dollars, ($8,000.00.)" 

Complainants were not given any notice of the passage of said ordi- 
nance, and of the foot-front assessment therein made on thia bounding 
and abutting property; nor was any opportunity afforded them, either 
before or after its passage, to be heard before the common council in re- 
spect to said assessment, which undertook to provide for the costs and 
«xpenses connected with said appropriation in the manner above stated. 
In July, 1885, before the passage of said ordinance, the common coun- 
cil of Toledo adopted a resolution declaring it necessary to lay off, open, 
and extcnd Woodruff' avenue by appropriating the necessary lands lying 
within the proposed street. This resolution was duly pubiished in a 
daily newspaper of said city, and notice of its passage was given to com- 
plainants. Said resolution required ail persons claiming damages on 
account of said proposed improvement to file their claims therefor with 
the city clerk within four weeks from the first publication of the resolu- 
tion, or within 20 days after service of written notice of the same. This 
was the only step in the city's proceedings of which the complainants 
were given notice; but neither the resolution nor the notice given com- 
plainants thereof furnished any information as to how or in wbat man- 
ner the city couneil proposed or intended to secure the appropriation of 
the lands required to lay oËf, open, and extend said avenue, nor of the 
way in which the costs and expenses incident to or resulting therefrom 
were to bê met, or by whom paid. 

No question is/inade as to the power and authority of the common 
council of Toledo, under the constitution and laws of Ohio, to appropri- 
ate private property for the purpose of laying out and opening streets, 
whjch may be deemed necessary or convenient for the publie use, upon 
making just compensation to the owner of the property so taken. To 
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effectuate suoh appropriation, where the parties cannot agrée upon the 
price of the property taken, or sought to be acquired, the city must ap- 
ply to certain designated courts for a condemnation of the land wanted, 
and to détermine the owner's compensation therefor, and his damage to 
the remaining property, which are to be ascertained and assessed by a 
jury. The détails of such proceedings in court are not involved in this 
case, and need not be specially noticed. The city of Toledo, under the 
ordinance in question, had the uiidoubtéd right ,to apply to the courts 
of the state for a condemnation of the property sought to be appropriated 
for the extension ofWoodruff avenue, and to bave fixed and ascertained 
by a report of a jury the compensation and damages that should be paid 
the owners therefor. But in making such application to the court there 
is no provision of the law allowing or authorizing the owner of the prop- 
erty sought to be taken to inquire into or contest the validity of such an 
assessment as that made by the ordinance in question. Such court pro- 
ceedings would relate only to an ascertainment of the compensation and 
damages to be allowed the owner upon the condemnation of his property. 
In ascertaining the compensation and damages that should be awarded 
the owner for the property sought to be appropriated to such public use, 
the constitution of the state requirès such compensation to be "first made 
in money, or first secured by a deposit of money;" and that it "shall be 
assessed by a jury, without déductions for benefits to any property of 
.the owner." Article 1, § 19. And by article 13, § 5, of said constitution, 
it is further provided that "no right of way shall be appropriated to the 
use of any corporation until full compensation therefor be first made in 
money, or first secured by a deposit of money, to the owner, irrespective 
of any benefit from any improvement proposed by such corporation; 
which compensation shall bé ascertained by a jury of twelve men, in a 
court of record j as shall be preseribed by law." Under thèse provisions 
of the organic law of the state, it seems clear that no benefits which 
might resuit to complainants or to their adjoining and abutting prop- 
erty from -the laying out, opening, and extension of Woodruff avenue 
could be lawfully estimated in reducing or ofisetting the compensation 
to which they would be entitled for the appropriation of their property 
to the purpose coutemplated by said ordinance. For so much of their 
propertj'^ as the city needëd for the proposed extension of WoodruflF ave- 
nue they were entitled, by the requirements of the constitution, to full 
compensation in money, "without déduction for benefits to any property " 
belonging to them resulting from such proposed improvement. The 
gênerai assembly, in the organization of cities and incorporated towns or 
villages, as thej' were empowered to do by gênerai laws, could not con- 
fer upon such municipalities or the courts any authority to disregard 
thèse provisions of the constitution relating to the mânner in which com- 
pensation for private property taken or appropriated for public use should 
be ascertained and paid for. The statutes of the state relating to the 
right of cities and incorporated villages to appropriate private property 
for streets or other public purposes, or conferring upon them power and 
authority to levy taxes or inakë spécial assessments for local improve- 
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meiits, should, therefore, be read and interpreted in the light of thesé 
provisions of the fundamental law. The authority under which the as^ 
sessment made in and by the ordinance in question is sought to be sus- 
tained is found, as defendant's counsel insist, in sections 2263, 2264, 
2267, and 2271 of the state statutes, which provide as follows: 

"Sec. 2263. When the corporation appropriâtes or otherwise acquires lots 
or lands for tbe purpose of laying off, opening, extending, straighténingi 
or widening a street, alley, or other public higliway, or is possessed of prop- 
erty which it desires so lo iraprove, the council may assess the cost and. ex- 
penses of such appropriation or acquisition, and of the improvement, or of 
either, or of any part of either, upon the gênerai tax-Iist, in which case the 
same shall be an assessment on ail the taxable real and personal property in 
the corporation. 

"Sec. 2264, (as amended April 20, 1881.) In the cases provided for in the 
the last section, the council may décline to assess the costs and expenses therein 
mentioned, or any part thereof, except as hereinafter mentioned, on the gen-, 
eral tax-list, in which event such costs and expenses, or any part tliereof 
which may not be so assessed on the gênerai tax-list, shall be assessed by the 
council on the abutting and such adjacent and contiguous or other benefited 
lots and lands in the corporation, either in proportion to tlie beneflts Xfrhich 
may resuit from the improveraent, or according to the value of the property 
assessed, or by the feet front of the property abutting upon the irnprovement, 
as the council, by ordinance setting forth speciflcally the lots and lands to be 
assessed, may détermine before the irnprovement is made, and in the manner 
and subject to the restrictions herein contained; and the assessmentssiiall be 
payable in one or more installments, and at such times as council may pre- 
scribe." 78 Ohio Laws, 259. 

"Sec. 2267. No public irnprovement, the cost or part of the cost of which 
is to be specially assessed on the owners of adjacent property, and no order 
appointing assessors of damages or confirming tlieir report, sliall be made. 
without the concurrence of the council, and it shall be essential that two-thirds 
of the whole number of the mernbers elected to the council coneur, unless two- 
thirds of the owners to be charged pétition in v; riting therefor. " 

"Sec. 2271, (as amended May 4, 1885.) In cities of the flrst class, and in 
corporations in counties containing a city of the flrst grade of the first class^ 
the tax or assessment specially levied or assessed upon any lot or land for any 
irnprovement shall not, except as provided in section twenty-two hundred 
and seventy-two, exceed twenty-flve per centum of the value of sucIj lot or 
land after the irnprovement is made, and the cost exceeding that per centum 
shall be paid by the corporation out of its gênerai revenue; and, except as pro- 
vided in section twenty-two hundred and seventy-two, there shall not be eol- 
lected of such assessment in any one year more than one-tenth of such value 
of the property on which the assessment is made; and in cities of the third 
grade, flrst class, said tax or assessment shall not exceed twenty-flve per cen-' 
tum of the vahie of such lot or land after the irnprovement is made; and when^ 
ever any street or avenue is opened, extended, straightened, or widened, the 
assessment for the cost and expeuse thereof shall be assessed only on the lots 
and lands bounding and abutting on said street or avenue so improved: pro- 
vided, that nothing in this section contained shall apply to any irnprovement 
ordered, commenced, or eompleted prior to the passage of this aet." 82 Ohio 
Laws, 260. 

In connection with thèse and other sections of the statutes relating to 
the subject of municipal improvements, counsel for the city of Toledo 
cite and rely upon the case of Cleveland v. Wick, 18 Ohio St. 303, in which 
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thei suprême court of Ohio, conslruing the constitution and statu tes of the 
state, held that a municipal corporation had authority to levy an assess- 
ment upon lands fronting on a gtreet, to reimburse the corporation for 
the amount of compensation paid the owner for his other land taken for 
the Street, and for expenses incurred by the city in its improvement as 
a highway, and that sueh action was not in violation of the constitutional 
provision requiring full compensation in money to be paid the owner 
"without déduction for benefits." In that case, it will be noticed, the 
appropriation of and payment for the property, and the assessnient to 
reimburse the city for its expenses and outlays thereb.y incurred, were 
separate, distinct, and disconnected acts. Some time after the proj)erty 
had been condemned, and the owner paid therefor "without déduction 
for benefits," the city of Cleveland made a front-foot assessment on ail the 
property abutting on the street, inclnding that of the party whose prop- 
erty had been previously appropriated, to reimburse the city for its ex- 
penses in laying out and completing the improveiiient of such street. 
Its action was sustained, as not being in violation of the constitutional 
j^rovision requiring the payment of compensation "without déduction for 
benefits." But in the présent case the ordinance in question does not 
propose to follow the course pursued by the city of Cleveland. It "does 
not contemplate the payment of a single penny out of the city treasurj'" 
for the property of complainants which it is proposer! to appropriate for 
public use; on the contrary, the ordinance and assessment therein made 
expressly provide that "the costs and expenses incident to and resulting 
from the appropriation, together with ail the expenses of laying off, open- 
ing, and extending and widening and straightening said street, shall be 
assessed upon the lots bounding and abutting upon said WoodruÊf ave- 
nue," between the designated points. By section 2249 of the Ohio Stat- 
utçs the costs occasioned by the inquiry and ascertainment of the owner's 
compensation for property appropriated are required to be paid by the 
corporation; but under this ordinance and assessment the owners of the 
property proposed to be taken are required to pay such costs. By the 
provisions of the constitution the owners are entitled to be paid full com- 
pensation in money for the value of their property appropriated, which 
includes damage to their remaining property, "without déduction for 
benefits to any property;" but under the actual opération of the ordi- 
nance and assessment in question, the complainants are required to pay 
in full for their own property appropriated to the public use of the city. 
The city proposes to acquire the complainants' property "without the 
payment of a single penny out of its treasury ," and without entering into 
any obligation involving the expenditure of money out of the gênerai or 
other funds.of the city. By section 2271 (as amended May 4, 1885) 
it is provided that spécial assessments levied or assessed upon any lot or 
land for any improvement shall not(except as provided in section 2272) 
exceed 25 per centum of the value of such lot or land after the improve- 
ment is. made; but by the ordinance and assessment under considération 
the spécial assessment made on the property of complainants, as shown 
by the agreed statement above quoted, largely exceeds this limitation. 
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Again, by section 2283 it is provided that, "so far as practicable under 
the provisions of this title, regard must be had, in making spécial asSess- 
ments, to the probable benetits to the property assessed." The ordinance 
and spécial assessment in this case entirely disregard that requirement 
of the law, which appears to hâve been observed in C'ievdand v. Wick, 
supra. Again, by section 2286 it is provided that "the owner shall not 
be liable, under any circumstances, beyond bis interest in the property 
assessed at the time of the passage of the ordinance or resolution to im- 
prove;" but in the présent case the front-foot assessment ou the remaining 
property ofcomplainant Scott will amount to $1,500 or $2,000, while 
the lot on which it is assessed does not exceed in value the sum of $700. 
It may well be doubted whether the décision of the suprême court of 
Ohio in Clevdcmd v. Wick, 18 Ohio St. 303, will sustain such a proceed- 
ing as the scheme devised by the common council of Toledo for acquiring 
the property of complainants without expansé to said city. This court 
is inclined to the opinion that the présent is, in many essential particu- 
lars, distinguishable from the case of Chvdand v. Wick, and that its proper 
détermination is not controUed by that décision, even considering the 
questions hère involved alone under the constitution and laws of Ohio. 
The décision of the suprême court of Ohio in CUodand v. Wick, in its con- 
struction of the State constitution and statutes, is, of course, conclusîve 
on this court upon the question there presented; but whether that goes 
to the estent of sanctioning a procédure on the part of munieipalities 
like the one in question, designed and intended, in advance, to make 
the owner of property pay for its appropriatioij to public use, admits of 
serions doubt and question. 

But the questions raised and involved in the présent case do not dé- 
pend alone upon the proper construction of the constitution and statutes 
of Ohio. It is urged on behalf of complainants that, even admitting the 
constitution and laws of the state, as construed in Clevdand v. Wick^ or 
otherwise, authorize such an ordinance and assessment as the one hère 
involved, such a proceeding is in violation of that provision of the four- 
teenth amendment to the constitution of the United States which dé- 
clares: " Nor shall any state deprive any person of life, liberty, or property 
without due process of law." It is claimed that the ordinance and assess- 
ment in question, if sanctioned by the statutes and constitution of Ohio, 
is "without due process of law." This, of course, présents a fédéral ques- 
tion, which must be settled and detennined by subjecting the Ohio stat- 
utes and constitution, and the proceedings of the common council of 
Toledo hère called in question, to the test of the requirements of the 
constitution of the United States as embodied în the fourteenth amend- 
ment. 

Counsel for complainants, on this branch of the case, submit for con- 
sidération, upon the facts, two leading and gênerai questions of law: 

"(1) May a municipal corporation appropriate private property for the pur- 
poses of a public highway, and compel tlie owner thereof to repay to the cor- 
poration, by ari assessment upon his remaining property, not only the entirè 
amount which it has paid him for the property appropriated, but also the costs 
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and expenae of ascerbaining that amount, and the damages resulting to such 
remaining property f rom the takingof tlie property appropriated ? (2) May 
private property be appropriated for publie uses, and a charge levied to pay 
therefor, without affording the person whose property is to becharged a lime, 
place, or tribunal where he may be heard, before the liabilîty for such charge 
18 flnally established, and the amount thereof deflnitely flxedï" 

, Upon the first proposition it is insisted on behalf of complainants that 
compensation for private property taken for public uses is an essential 
élément of that "due process of law". without which the citizen cannot 
be lawfuUy deprived of his property. For the défendant it is claimed that 
" the fouiteenth amendmentdoes not prohibit the taking of private property 
by a State without compensation;" in other words, that the appropriation 
of private property for public use, .without compensation to the owner, 
is not depriving him of his property "without due process of law." 
Counsel for défendant further say that, "even if 'due process of law' be 
held to require compensation, the kind of compensation may still be de- 
termined by the state, and, in the absence of express constitutional pro- 
vision to the contrary, the property may be conipensated for in spécial 
benefits, and it is clearly within the province of the state to provide for 
estimating this compensation, in any manner which in volves 'due process 
of law,' — that is, notice and a hearing." We need not pause to consider 
this latter proposition. It is not material to the présent case, It sug- 
gests a question not hère involved, because it clearly appears from the 
pleadings, exhibits, and agreed statement of facts that no "spécial bene- 
fits" will inure to complainants from the appropriation of their prop- 
erty, but, on the contrary, that it will resuit in damage to their remaining 
property. It would be an anomaly to say that property is specially 
''benefited" by the same act which damages it. A further reason for 
not discussing this last suggestion of defendant's counsel as to the right 
of the state to détermine the kind of compensation that shall be awarded 
the owner for property taken for public use, is found in the façt that the 
action of the common council of Toledo herein called in question, as 
counsel for défendant adraits, is not an attempt to pay for the property 
to be appropriated by the benefits resulting to other property from the 
appropriation. If such had been the true character of the proceeding, 
it would clearly violate the provisions of the state constitution, and, in- 
dependent of Ihe fédéral questions involved, would entitle complainants 
to enjoin its enforcement. The single question is therefore presented, 
whether, in the taking of private property for public use, "due process 
of law" requires that compensation shall be made to the owner for the 
property so appropriated. In other words, may a state, or any subor- 
dinate division thereof, since the adoption of the fourteenth amendment 
to the constitution of the United States, take the property of its citizen 
for public purposes without making him compensation therefor? Does 
"due process of law," without which the citizen cannot, under this four- 
teenth amendment, be deprived of his property by the state, involve as 
a necessary and essential ingrédient the payment or the making of com- 
pensation for private property appropriated to public use? This précise 
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question has not yet been passed upon, either by the suprême court of 
the United States or the state courts, so far as we bave been able to dîs- 
cover, and it must therefore be considered and determined upon the 
gênerai principles applicable to the subject. 

No attempt will be made to define the exact scope of the ternis "due 
process of law." No court has yet succeeded in giving to thèse words 
an exact définition applicable to ail the varied cases in which they may 
be involved. The suprême court has said {Davidson v. New Orléans, 96 
U. S. 104) that, instead of attempting to define what constituted "due 
process of law," it was wiser, in ascertaining the intent and application 
of such an important phrase in the fédéral constitution, to adopt the 
graduai process of judicial inclusion and exclusion, as the cases presented 
for décision shall require, and thus, by actual application, give to thé 
words their proper meaning. In a gênerai sensé, "due process of law" 
is identical in meaning with the phrase, "law of the land," as used in 
the constitutions of the several states. Cooley, Const. Lira. 432. As 
applied tô the appropriation of private property for public uses under 
the power of eminent domain, "due process of law" clearly doesnotmean 
mère législative enactraents, nor simple compliance with the foims df 
law, not éven constitutional provisions, if they be inconsistent with pré- 
vioùsly èstablished légal rights. Thus, in Cooley, Const. Lim. 433, It 
is sàid: 

"That construction would render the restriction absolutely nugatory, and 
turn this part of the constitution into mère nonsense." 

And, again, (at p. 435:) 

"The principles, then, upon which the process is based, are to détermine 
whetlier it is due process or not, and not any considérations of mère foro). 
* * * When the government, tliiough ils èstablished agencies, interfères 
with the title tô one's property, or with his independent enjoyment of it, aiid 
its action is calied in question as not in aecordance with the law of the land, 
we are to test its validity by those principles o£ civil liberty and constitutional 
protection which hâve become èstablished in our System of laws, and not gen- 
erally by rules that pertain to forms of procédure merely. * * * *i)ue 
process of law,' in each particular case, means such an exertion of thepowers 
of government as the settled maxims of law permit and sanction, and under 
such safeguards for the protection of iniiividual rights as those maxims pre- 
scribe for tlie elass of cases to wbich the one in question belongs." 

To the same effect is the language of the suprême court in Davidson V. 
New Orléans, 96 U. S. 102, where the court, speaking by Mr. Justice Mil- 
ler, after explaining the reasons wliy the phrase "law of the land," as 
used in magna charta, was not directed against the enactments of parlia- 
ment, proceeds to say: 

"But when, in the year of grâce 1866, there is placed in the constitution of 
the United States a déclaration that ' no state shall deprive any person of life, 
liberty, or property witliout due process of law,' can a state make anything 
due process of law which, by its own législation, it chooses to déclare such? 
To afflrni this is to hold that the prohibition to tlie states is of no avail, or has 
no application Where the invasion of private rights is eflfected under the forms 
of state législation. It seems to us that a statute which déclares interms, and 
vvithout nàore, that the f uU and exclusive title of a described pièce of land. 
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•which is now in A., shall be and ia hereby vested in B., would, if effectuai, 
deprive A. of his property without due propess of law within the tneaning of 
the constitutional provision. " 

In this case of Davidson v. New Orléans, 96 U. S. 107, Mr. Justice Brad- 
LEY said: 

"If a state, by its laws, should authorize private property to be taken for 
public use, without compensation, * * * I think it would be depriving 
a man of his! property without due process of law. * * * I think, there- 
fore, we are èntitled under the fourteenth amendaient, uot only to se that 
there is somé process of law, but «due process of law,' provided by the state 
law, when a citizen is deprived of his property; and that, in jodging what is 
•due process of law,' respect must be had to the cause and object of the tak- 
ing, whether under the taxing power, the power of eminent domain, or the 
power of assessment for local improvements, or none of thèse; and, if found 
to be suitable or admissible in tlie spécial case, it will be adjudged to be 'due 
process of law;' but if found to be arbitrary, oppressive, and unjust, it may 
be declared to lae not ' due process of law.' " 

In the Kmtucky RaUroad Toa; Cases, 115 U. S. 331, 6 Sup. Ct. Rep. 
fe7, this language of Mr^ Justice Bradlby is quoted with approval by 
the suprême court. It is a fundamental principle of ,the common law, 
established and well settled before the adoption of the fédéral constitu- 
tion, , that the proper and lawful exercise of the sovereign right of emi- 
nent domain in volves thèse two essential éléments, viz., that the prop- 
erty must be taken for the public benefit, or for public purposes, and 
' that the owher must be compensated therefor. The exercise of the power 
of eminent domain is, in légal efFect, nothing more than an enforced 
sale, for the public benefit, at a fair price, to be ascertained in some proper 
mode, and to be paid the owner for the property so àppropriated. This 
long and firmlj' established principle hardly requires any discussion or 
citation of authority in its support. It is thus clearly and forcihly ex- 
pressed by one of the earliest and ablest law writers: 

"So great, moreover, is the regard of the law for private property, that it 
\yiU not authorize the least violation of it; no, not even for the gênerai good 
of the wliole community. If a new road, for instance, were to be made 
thrôugh th« grounds of a private person, it might perhaps be extensively bon- 
eGcial to the public; but the law perinits no man or set of men to do this 
without consent of the owner of the land. * * * In this and similar cases 
the législature alone can, and, indeed, frequently does, interpose, and compel 
the individiial to acquiesce. But how does it interpose and compel ? Not by 
absolutely stripping the subject of his property in an arbitrary manner; but 
by giving him a full indemnifïcation and équivalent for the injury thereby 
sustained. The public is now considered as an individual, treating with an 
individual for an exchange. Ail that the législature does is to oblige the 
owner to alienate his possessions for a reasonable price, and even this is an 
exertion of power which the législature indulges with caution, and which 
nothing but the législature can perform." Cooley, Bl. bk. 1, p. 137. 

In the same work, (book 2, p. 35, note,) on the subject of "Ways," it 
is said: 

"A public way is established either by the dedication of the owner of the 
land or by an appropriation of the land for the purnose by the sovereign au- 
thority, ui)der what is called the ' right of eminent domain.' When this right 
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Is exercîsed, it mnst be in pnrsUanee of some express législative authority 
which prescribes the forinalities, and compensation must be raade to th& 
owner." • 

So, toc, in Mills, Em. Dom. § 1, it is said on this subject: 

" The annals of fili mitions «'njoying a constitutional government, and p£ 
many despotic nations, sliow that the moral sensé of mankind lequires sùcb 
compensation. In the absence of provisions in the constitution, the courts 
bave considered that tlie principlewas so universel and fundamental that 
laws not recognizing the riglit of the subject to compensation would be void."; 

Thèse well-recognized principles, vital to the security, and essential to 
the protection, of the citizen against the arbitrary exercise of power on 
the part of the government, were in fuU force at the adoption of the con- 
stitution of 'the United States. They were not, however, fuUy recognized 
in that instrument as originally adopted. The fifth amendment, pro- 
viding that private property should not be taken for public use withdut' 
just compensation, was accordingly required for the better security of 
private property against the power of government. This amendaient tô 
the constitution, which recoiirnized and secured to the citizen, as a fuh- 
damental principle, the right to compensation for private property taken 
for public use, was intended as a limitation upon the fédéral powér. 
The first 10 amendments to the constitution recognized and secured tb 
ail citizens certain rights, privilèges, and iuimnnities essential to their 
security. The fifth amendment, operating only as a limitation upon the 
powers of the gênerai government, fell short of giving to the citizen the 
full protection to which he was entitled in respect to his life, liberty, and 
property, so far as state action was concerned. It imposed no, prohibi- 
tion or limitation upon the power and authority of the states in dealing 
with the life, liberty, and property of the citizen. They were lelt to the 
restraints of their several constitutions and respective laws on thèse sub- 
jects. So far as the states were concerned, citizens of the United States 
were thus left without adéquate protection and security in their persons 
and property. The fourteenth amendment was adopted to remedy and 
correct this defect in Ihe suprême organic lavv of the land. It involves 
no forced or unreasonable construction to hold that this fourteenth amend- 
ment, as applied to the appropriation of private property for public uses, 
was clearly intended to place the sanie limitation upon the power of the 
states which the filth amendment had placed upon the authority of the 
fédéral government. And as Judge Cooiey well remarks; 

"Of thèse amendments it m;iybe safely atHrmed that tlie Hrst ten took from 
the Union no power it ouglit ever to hâve exercised, and that tlie last tliree 
required of llie states the surrender of no power which any tree government 
should ever employ." 

Wlifitever may hâve been the power of the states on this subject prîor. 
to the adoption of the fourteenth flniendment to the constitution, it seeras 
clear that, since that amenilment went iuto efifect, such limitations and 
restraints hâve been placed upon their power in dealing with individuel 
rights that the states cannot now lavvfully appropriate private property 
for the public benetit or to public uses without compensation to the 
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owner; and that any attempt so to do, whether done in pursuance of 
^ constitutional provision or législative enactment, whether done by the 
législature itself or under delegated authority by one of- the subordinate 
agencies of the state, and whether done directly, by taking the property 
of one person and vesting it in another or the public, or indirectly 
through the forms of law, by appropriating the property and requiring 
the owner thereof to compensate himself, or to refund to another the 
compensation to which he is entitled, would be wanting in that "due 
processof law"required by said amendment. The conclusion of the court 
on this question is that since the adoption of the fourteenth amendment 
compensation for private property taken for public uses constitutes an 
essential élément in "due process of law," and that without such com- 
pensation the appropriation of private property to public uses, no mat- 
ter under what form of procédure it is taken, would violate the provis- 
ions of the fédéral constitution. There is no différence in principle be- 
t^n^een the. case put by Mr. Justice Miller, as an illustration, in David- 
éfm y. New Orléans, 96 U. S. 102, viz., the taking property from A, 
arid vesting it in B., and the taking of property from an individual and 
vèsting it in the public. "Due process of law" is equally wanting in 
both cases; in the latter case, because such a taking, without making 
compensation to the owner, is nothing short of legalized robbery, or con- 
nsçàtion for the bene'fit of the public. If, therefore, the statutes of Ohio, 
Tyhether in. harmony with the state constitution or not, authorize the 
city of Tolèdo to appropriate the property of complainants for the pur- 
pose of a public highway, and to do this in a way which will not only 
exempt it froni the duty and obligation of compensating them for the 
property taken, but impose upon complainants themselves, under the 
fprm of an assessment by the foot front, tha burden of compensating 
themselves or of returning to the city ail they may be entitled to receive 
as -compensation for their property, such statutes are wanting in that 
",due process of law" required by the fédéral constitution; and the at- 
témpted proceedings had thereunder by the common council of Toledo 
are yoid, so far, at least, as said assessment is concerned. 

Thië' Second proposition of law submitted on beh'alf of complainants: 
"May private property be appropriated for public uses, and a charge 
levied to pay therefor, without affbrding the person whose property is to 
be chargea a tïme, place, or tribunal where he may be heard before the 
lîability for sûch charge is finally established, and the amoUnt thereof 
definitely fixed?" présents the questions whether complainants were en- 
titled to notice or an opportunity to be heard before the assessment in 
questiôp was made, and whether the statutes of Ohio provide for such 
notice or opportunity. It is claimed for complainants that"due process 
of law," in taxation or an assessment like that under considération, in- 
ciud es notice and an opportunity to be heard before the charge is finally 
established, and the amount thereof definitely fixed, and that the statutes 
df Ohio relating to the subject of spécial assessments, or assessments on 
tne ifoôt-front basis, provide for no such notice and atford no such oppor- 
tiinity. Counsel for défendant controvert thèse positions, insisting that 
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oomplainants were not entitled to any notice of, or opportunity to ba 
heard in respect to, said assessnient; but that, if they were, the statutes 
do provide for sùch notice, and do afford such an opportunity to be heard, 
as will satisfy the requirement of "due process of law." It admita of no 
doubt that the assessnient in question was an exercise of the taxing power 
of the state. ' Speaking of such spécial charges or levies, Judge Cooley, 
in his work on Taxation, p. 430, says; "That thèse assessments are an 
exercise of the taxing power, has over and over again been affirmed, un- 
til the controversy may be regarded as closed." Noris it any longer an 
open question that the provision of tlie fédéral constitution prohibiting, 
the States from depriving any person of his property "without due pro- 
cess of law" applies to taxation by the state or its subordinate agencies, 
and that, in respect to ail such taxation based on values and apportion-, 
ment, and involving judicial or gwaw judiciâl ascertainment and déter- 
mination as to the amount to be imposed upon the citizen or made a 
chatge upon his property, "due process of law" demands and requirea 
that, at some stage in the proceeding before the tax charge or assessmenti 
is fixed and made final and collected, he shall hâve notice, or anoppor-, 
tunity to be heard in référence thereto. This subjeet has been so ablyi 
and exhaustiyely discussed and considered in mimerous récent décision^ 
of the fédéral and state courts that littlè ornothing remains to be added;i 
nor is it deemed necessary to extend this opin^-'n by quoting at length^ 
from those authorities which establish the gênerai proposition that it isi 
essential to the validity of state taxation, other than that of a personaL 
character, such as licenses for privilèges, or the exercise of franchises, 
that the tax-payer shall, at some stage in the proceeding, bave notice or 
an opportunity to be heard; that if such notice is not given, or oppoEtu- 
nity afforded to be heard, either in levying orcollecting the tax, the pro-! 
ceeding will be wanting in that "due process of law^' necessary to gjve it 
validity under the fédéral constitution. The législature may prescribe 
the kind of notice and the mode in which it shall be given, "but it can^ 
not dispense with ail notice." The owner must in some form, in some 
tribunal j or before some officiai authoiized to correct errors or mistakes^: 
hâve an opportunity afforded him to be heard in respect to the proceed-i 
ing under which his property is to be taken or burdened, before the tax; 
or assessment becomes final and efiectual, in order to constituté such pro- 
cédure "due process of law." . If the tax or assessment can, under thô. 
state law, be enforced or collected only by légal proceedings, in which 
any and ail défenses, going either to the validity or amount of such tax 
orassessment, may be made, that will afford the opportunity to be heard, 
and in such cases the proceeding cannot be said to deprive the owner of 
his property "without due process of law," however objectionable or un- 
just it may be otherwise. In the application of thèse principles there 
is no distinction between taxation upon values for gênerai purposes and 
spécial assessments based upon benefits. The authorities supporting thèse 
propositions are the foUowing: Kennard v. iournina, 92 U. S. 482; Mo- 
Mill&n, v, Andersen, 95 U. S. 40-42; Davidson v. New Orléans, 96 U. S, 
104, 105; Hagar V. Eedamaiion Dist., 111 U. S. 707-711, 4 Sup. Ct.: 
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E«p. 663; Kentucky Railmad Tax Cases, 115 U. S; 835, 336, 6 Sup. Ct. Rep., 
57; WiUiaiM v. Conrdy of Alhany, 122 TJ. S. 164, 165, 7 Sup. Ct. Rep. 
1244; SpeTwerv. Merchant, 125^U.iS. 354, 355,358, 361, 8 Sup. Ct. Rep. 
921; Stuart v. Palmer, 74 N. Y. 183; Railroad Tax Cases, 13 Fed. Rep. 
751-753, 762-766; County of Santa Clara v. Railroad Co., 18 Fed. Rep. 
410-412', 416-424; Cooley,Tax'n, 266; Welty, Assessm. §§ 250-253, and 
cases cited In the cases of Hagar v. Beclamation Dist^, 111 U. S. 701, 
4 Sup, Ct. Rep. 663, and County of Santa Clara v. Railroad (h., 18 Fed. 
Rep 409, lue distinction between a tax or assessment which calls for 
no inquiry, nor for anything in the nature ofjudicial examination before 
levy and collection, and a tax or assessment iinposed upon property ac- 
cording to its value or spécial benefits resulting thereto, to be ascertained 
by assessors or other officiais upon inquiry or évidence, is pointed out 
aud considered with référence to the necessity for notice or opportunity 
for hearing. In the former class of cases it is siiggested that, as notice 
would be of no service to the individual, and no hearijig could change 
the resuit, a.s in taxes for licenses and the exercise of franchises, such no- 
tice or an opportunity to be heard may be dispensed with; but that in 
the latter class of taxes and assessments, based upon values or benefits 
which involve inquiry, notice or an opi^ortunity for hearing is essential, 
tô render the proceeding valid. Counsel for défendant claim the benetit 
of'this distinction in the présent case, and insist that, as notice would 
hâve been oC no service to complainants, and no hearing could hâve 
changed the resuit, they were thereforenotentitled tosuch notice or hear- 
ing. But this position ignores the fact that the assessment in question 
falls within the latter class of cases, in which inquiry as to benefits is 
involved; section 2283 directing in express terms that, "so faraspracti- 
cable under the provisions of this title, regard must be had, in niaking 
spécial assessments, to the probable benefits to the property assessed." 
Thisrequirenient of the statute, that regard should be had "to the proba- 
ble benefits to the property assessed" in making thèse spécial assess- 
ments, necessarily iuvolved inquiry or considération of benefits, which 
rested upon lacts or évidence, and cniled for the exercise of a quasi judi- 
cial détermination, like taxation based upon values to be ascertained by 
assessors. 

It adniits, therefore, of little or no question, that the assessment un- 
der considération was of that character which entitled complainants to 
notice, or an opportunity to be henrd in respect thereto, in order to give 
it validify, or niake the proceeding conform to due ])r()cess of law. Do 
the statutes of Ohio provide for such notice, or affbrd the owners of the 
property asfeessed an opportunity for a hearing? Alter a carelul exam- 
ination of the statutes relating to spécial Ibpt-lront assessments, we are 
tinable to find any such provision in the state law. It is clainied that 
sections 2277-2281 and 2304 provide for the requisite notice, and afibrd 
the op])ortunity required by "due process of law." ïhe notice provided 
for in section 2304 relates nierely to the passage of the preliniinary réso- 
lution decla ring the necessity for a certain improvement.- It bas no réf- 
érence to àny assessment that may be subsequently made in connection 
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with such împrovement, or to defray the coâts and expenses iherepf. 
The other sections relied on are as follows: 

"Sec. 2277. In cases wherein it is determined to assess the whole or any 
part of the cost of an improvement upon the lots or lands boanding or abut» 
ting upôn the same, or upon other lots or lands benefited thereby, as provided 
in section twenty-two hundred and sixty-four, the council may require the 
board of improvements, or board of public works, (city commissioners,) as the 
case may bej or may appoint three disinterestfd freeholders of the corporation 
or vicinity, to report to the cpuncil an estimated assessment of such cost on 
the lots or lands to be charged therewith, in proportion, as nearly as may be, 
to the benetits which may result from the improvement to the several lots or 
parcels of land so assessed, a copy of which assessment shall be flled in the 
oflBce of the clerk of the corporation for public inspection. 

"Sec. 2278. Before adopting the assessment so made, the council shall pub- 
lish notice, for three weeks consecutively, in sonae newspaper of gênerai cir- 
culation in the corporation, that sucli assessment has been made, and that the 
same is on file in the office of tiie clerk for the inspection and examination of 
persons interested therein. 

"Sec. 2279. If any person objects to the assessment, he shall file his objec- 
tions, in writing, with the clerk, within two weeks after the expiration of the 
notice; and thereupon the council shall appoint three disinterested freeholders 
of the corporation to act as an equalizing board. 

"Sec. 2280. On a day appointed by the council for that purpose, the board, 
after takin g an oath before a proper ofiScer, honestly and impartially to dis- 
charge their duties, shall hear and détermine ail objections to the assessment, 
and equalize the same, as they may think proper; which equalized assessment 
they shall report to the council, which shall bave power to contirm the same, 
or set it aside, and cause a new assessment to be made, and appointa new 
equalizing board possessing the same qualiflcations, which shall proceed intjie 
mahner above provided. 

"Sec. 2281. When the assessment is conflrmed by the council, it shall be 
complète and final." 

It is by no means clear that section 2277 refers to front^-foot assess- 
ments; but, assuming that it does, that section does not require the 
common council to refer the matter to the board of improvements, or 
other commissioners, to ascertain and report the benefits which may 
resuit from the improvement to the several lots or parcels of land to 
be assessed. It merely pernaits the common council to resort to that 
method of ascertaining benefits, and, when that method is resorted to, 
the assessment reported by the board of improvements or other com- 
mittee of appraisers is not to be finally adopted by the common council 
until after notice (sections 2278, 2279) by publication is given, and an 
opportunity for inspection and examination is afforded to parties inter- 
ested. If the common council, in the présent case, had proceeded un- 
der section 2277, then the notice and opportunity to be heard, as pro- 
vided under sections2278, 2279, and 2280 would hâve been inconform- 
ity to "due process of law." But the common council, under section 
2264, had the authority, and exercised it, of making the assessment for 
itself, without resorting to the method of ascertaining benefits, permitted 
by section 2277, and without being required to give notice, or afibrd 
comjdainants any opportunity for a hearing. Thèse sections, reliad on 
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by défendant, not constitnting the sole method of procédure, and not in 
fact adopted or acted upon by the common council inmakingthe assess- 
ment in question, cannot avail the défense. The validity of that assass- 
inent must be determined by the provisions of the statutes under which 
the city^^council acted in making it, viz., section 2264, which authorized 
action by the common council itself, without référence to any spécial 
board of appraisers, and as to which action by the council the statutes 
provide for no notice to, or opportunity to be heard by, the parties inter- 
ested in or affected by the assessment. An assessment somade is want- 
ing in "due process of law" if its collection can be enforced otherwise 
than by suit or légal proceedings in which ail défenses to its validity or 
amount could be raised. 

This brings us to the remaining question in thé case, viz. , in what way , 
or by what methods, may an assessment like the présent be enforced un- 
der the statutes of Ohio? , Three ways are provided for its collection: 
Mrst, the amount assessed, with interest, and a penalty of 5 per cent., 
may be recovered by suit against the owners of the property assessed, 
before a justice of the peace or other court of compétent jur'sdiction, 
(section 2288,) which, of course, requires notice to tha party sued; sec- 
ondly, by proceedings, in certain designated courts, to enfbrce the lien 
, when the owner of the land assessed is a non-resident, which requires no- 
tice by publication, (section 2288;) or, Oiirâly, the common council may 
certify any unpaid assessment to the auditor of the county in which the 
corporation is situated, and the amount so certified is to be placed upon 
the tax-list, with 10 pér cent, penalty, and to be coUected with and in 
the same manner as state and county taxes, (section 2295,) which are 
collected either by suit, by forfeiture and sale of the land, or by distraint 
of sufïicient goods and chattels belonging to the person charged with 
such taxes or assessments. In the first two methods of collection to 
which the bommon council could or might resort, the notice provided 
for or required would constitute "due process of law" under the author- 
ities above cited; but if, instead of resorting to thèse methods of collec- 
tion, the corporation selected, as it might, the third remedy for the en- 
forcemént of the assessment, then the owners would be deprived of any 
opportunity to be heard in regard to the assessment, either as to its va- 
lidity or amount, and this would violate the requirements of "due pro- 
cess of law." In this respect the présent case is distinguishable from that 
of IIh.gar V. Réclamation Dist., 111 U. S. 711, 4 Sup. Ct Rep. 663, and 
other like cases, relied upon by counsel for défendant, in which the as- 
sessment complained of wàs enforceable only by légal proceedings in 
which any défense going either to the validity -r amount could be 
pleaded. The common council of Toledo having made the assessment 
in question without notice to, or an opportunity for hearing by, com- 
plainants, and having the right to enforce its collection by distraining and 
selling their property, Vvithout resorting to any suit which would give 
them an opportunity to interpose any défense either to the validity oi 
ambunt'Of said assessment, its action in the premises, even if authorized 
by the statutes of Ohio, is wanting in that "due process of law " required 



SCOTT V. CITY OF TOLEDO. 401 

tythe fédéral constitution before depriving the citizen of his property. 

In its material facts aiid the principles involved, the présent cannot 
be distinguished from the well-considered case of Stuart v. Palvi&r, 74 
N. Y. 188, which received the express approval of Mr. Justice Pield in 
the Eailroad Tax Cases, 13 Fed. Rep. 753, and was recognized by the 
suprême court as a correct exposition and application of the constitu- 
tional provision relating to the takiug of private property under the form 
of assessment " without due process of law," in the case of Spencer v. Mer- 
chant, 125 U. S. 351-358, 8 Sup. Ct. Rep. 921. The opinion of Mr. 
Justice Earl in Stuart v. Palmer might well be quoted in full, because of 
its force, clearness, and direct application to the case now under consid- 
ération, but, without extending this opinion in making such a quotation, 
that opinion is specially referred to as sustaining the views above ex- 
pressed and the conclusions herein reached. If anything, the case under 
considération présents a clearer violation oftheconstitutional prohibition 
against depriving the citizen of his property without due process of law 
than appeared ,ii3t Stuart v.' Palmer. It is difficult to conçoive of anything 
more arbitrary and wanting in the forms of law, or more in conflictwith 
the first' principles of justice, or more in disregard ofthat equalityof 
Jbùrderi which should be observed in the imposition of taxes and assess- 
mentSjithfiP the action of the çornmon council in making the assessment 
herein complained of, the direct opération and practical effect of which 
is to charge complainants with ail the city's outlay and expense in the 
appropriation and improvement of their property for public use, and 
with the damage thence resulting to their remainiug property. [The 
owners are required to pay the city for so much of their own property 
as is devoted to public use, and for such damage as their remaining 
property may thereby sustain, by making a front-foot assessment on the 
damaged property left in their hands. This arljitrary action being taken 
without notice or an opportunity for hearing, is wanting in due process 
of law, and renders the assessment void. The Ohio cases cited by de- 
fendant's counsel, sustaining frontage assessments in certain cases based 
on benefits, did not consider, if they involved, the fédéral question as 
to what would coiistitute "due process of law" în the making of such as- 
sessments. Neither was that question discussed in the case of Cleveland 
v. Wick, 18 Ohio St. 303, cited above. Thèse authorities are not, there- 
fore, controlling in the présent case. They are conclusive upon this 
court in the construction of the state constitution and statutes, but in 
respect to t'^e fédéral question hère presented they are not controlling. 

Ôther questions, not of a fédéral character, are presented by complain- 
ants, going to the validity of the ordinance and assessment under con- 
sidération for want of compliance with certain requirements of the state 
statutes applicable to the case, but in the view which the court bas taken 
of the fédéral questions involved it is not deemed necessary to go into 
thèse purely local matters. The conclusion of the court is that the com- 
mon council of the cityofToledo mayproceed, in the manner prescribed 
by law, with the enforcement of so much and such part of said ordinance 
of November 80, 1885, as relates to or seeks to appropria te complain- 
v.36F.no.7— 26 
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ants' property to the purpose of a public street, or for the extension of 
Woodruff avenue, upon making or providing just compensation in money 
for the property so to be appropriated, and damage to their remaining 
property; but that said common council, and the city of Toledo, its 
agents, ofBcers, and attorneys, should be restrained and enjoined from 
enforcing or attempting to enforce so much and such portion of said or- 
dinance as relates to the assessment therein, and thereby made on the 
remaining property of complainants. Such an injunction is accordingly 
awarded and decreed in fayor of complainants. The costs of the case 
will be taxed against the city of Toledo, for which exécution as at law 
may issue. 



Allen et al. v. Fairbanks. 
iOireuU Court, D. Vermoni. October 16, 1888.) 

EXBCUTOBS AHD ABMrNISTKATOHS — FORBIGN AdMINISTKATORS — ACTIOÏÎS. 

Personal représentatives, appointed in Missouri, cannot sue for assets of 
their testator's estate, situate in Vermont, sucli assets being recoverable ônly 
by Personal représentatives deriviug authority within that Jarisdiction.i 

In Equity. 

Dcmid Roberts, for orators. 

Henry 0. Ide, for défendant. 

Wheelkb, J. This bill is brought to compel contribution among 
ehareholders of a private corporation. Two of the orators, each seeking 
relief for himself alone, one seeking relief for himself with another jointly , 
and the défendant, hâve died. Personal représentatives of the individ- 
ual orators, appointed in Missouri, and the survivor of the joint one with 
the others, bave brought scire fadas against the personal représentatives 
of the défendant in Vermont to revive the suit. The défendants hâve 
pleaded to so much of the scire fadas as is brought in behalf of thèse rep- 
résentatives, and this survivor, denying their right to proceed with the 
case, and the plea has been argued. 

The bill proceeds upon the ground that the défendant had in his hands 
money or property which in equity and good conscience belonged to the 
orators, respect! vely. This money or property constituted assets of the 
estâtes of thèse teslators in Vermont. Such assets could only be recovered 
by Personal représentatives deriving authority from within that jurisdic- 
tion. iratosv. Mett, 108U.S. 256, 2Sup. et. Rep. 641. This is not 
contrary to the décision in Purplev. Whithed, 49 Vt. 187, relied upon in 
■ behalf of thèse foreign représentatives. In that case there were no assets 
of the estate of which the plaintiffs were administrators, in Vermont. 

'As to the right of personal représentatives to maintain an action to reoover assets iu 
a foreign jurisdictlon, see Gdve v. Gove, (N. H.) 15 Atl. Rep. 131, and note. 
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The plea appears to he sufficieni as to thèse admînîstrators. The right 
which belonged to the two jointly, at the death of one, however, survived 
to the other, and remains in him to be prosecuted. Their right is recog- 
nized and provided for by the statutes. Rev. St. U. S. § 956. Plea 
allowed as to executors in Missouri, without préjudice to administration 
in Vermont, and overruled as to the survivor and others. 



Fbaker V. HoucK et al. 

(Oireuit Court, D. Sansaa. October 16, 1888.) 

MoBTaAGES— Deeds op Trust— Biij.8 to Redeem— Lâches. 

Whîle complainant was conflned in the penitentiary, for violation of the na- 
tional bank act, the trustée, under a deed of trust to secure complainant's in- 
debtedness to the bank, of wbicb be had buen président, sold the property to 
purchasers, who in good faith paid full value, the proceeds being applied to 
the debt, of which thcy paid only a small part. Complainant was pardoned 
wltbin a few montbs after thèse sales, and, althougb he kuew of them, and 
that the purchasers, supposing they had good title, were making improve- 
ibents on the premises, hedid notuntilmore than seven years aflerwards give 
any notice thàt he had any claim to them; payingno taxes, nor ofTering to pay 
any; nor taking any other step to assert his rights. Complainant contends 
that. becauséof his imprisonment at the time ot the conveyances, they were, 
under tbe^rKansas statutrs, absolutely void. and tbat. as tlie trust deed gave 
no power of sale without a decree establishing the debt, be is in the position 
of a mortgagor out of possession, and entitled to redeem. lleld, that the claim 
must be adjudged stale. 

In Equity, Bill to redeem realty from a deed of trust. On demurrer. 
L. H, Waters, Geo. H. English, and Geo. W. McOmry, for complainant. 
W. W. Soott, Sluss & Stanley, and A. L. Eedden, for défendants. 

Breweb, J. This is a bill brought by complainant to redeem certain 
real estate from, a deed of trust executed on the 18th of September, 1876. 
The circumstances under which this deed of trust was given are thèse: 
The First National Bank of Wichita had suspended. It was expected 
that a receiver would soon be appointed by the United States comptroUer. 
Complainant hail been président of the bank, and was largely indebted 
to it at the time of its suspension. James 11. Mead was named as trustée, 
and, in addition to the ordinary language of a trust deed, making the 
conveyance as security for the payment of his indebtedness to the bank, 
the instrument contained the following provision: 

"Provided, further, that the said James R. Mend, party of the second part, 
shall at once take possession of the premises liereby conv^yed, ami proceeil to 
receive and co|lect the rents, issues, and profits of the sanie. Provided, fur- 
ther, that. if default' be made in the payment of any of thu iudebt dness or lia- 
bilities lierein securèd, when the sanie beeomes deterniined, and due and pay- 
able by thé ternis ôr nature of sucli several items of indebtedness or lialiility, 
the said party of tlie secoiid part, oi- bis successors, sliall, ms soon as praetica- 
blfe, àfter Le shàll be directeU so t'o doby tiie couj^troller ot the United Status, 
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proceed to sell the lands and tenements hereinbefore described, or so much 
thereof as may be necessary, at public or private sale, as he shall be directed 
by the comptroller of the currency or other compétent authority, and convert 
the same iuto money, and exécute to the purchaser or purchasers thereof à 
deed or deeds for the conveyance of the same. And the said party of the sec- 
ond part, or his successors, shall, immediately upon the receipt thereof, pay 
and apply the moneys arising from the sale of said lands and teneraents, and 
the rents and incomes that he mayreceive upon the same, as follows: First. 
Pay the reasonable and necessary costs and expenses of executing this trust. 
Second. That ail the rest and residue of the moneys arising from the sale of 
said lands and tenements, and the rents and incomes thereof, he shall pay to 
the said the First National Bank of Wiahita, Kansas, its successors or as- 
signs, or to its duly appointed and qualified recel ver, as aforesaid, in pay- 
ment, as far as it will go, of the indebtedness and liabih'ty of the said J. C. 
Fraker to the said the First National Bank of Wiçhita, Kansas, of every form, 
as hereinbefore described. But in the event thatthe said làiids and tenements 
should sel) for more than enough to pay ail the said J. C. Fraker's indebted- 
ness and liability, as aforesaid, to thé said the Fitst National Bank Of Wibh- 
ita, Kansas, af ter the application of the rents and inconies of the same,; and 
the payment of the reasonable costs and expenses of executing this trust, the 
surplus, if any, shall be returned to the said parties of the flrst part. iPro- 
vided, further, that, for the purposeof secu ring a more speedy exécution of 
the trusts hereinbefore set out and described, and in the further considération 
of one dollar in hand paid, thè receipt whereof is hereby ackpowledged,' we, 
the said parties of the flrst part, do hereby make, constitute, and appoint the 
said James B. Mead, and his suceessor, hereinafter to be designated, ourtrue 
and lawful attorney, irrévocable, with fuU power to sell and convey anyï and 
ail of the real estate hereinbefore mentioned and described, in performance of 
said trust, and to exécute and deliver a deed or deeds to the purchaser or 'pur- 
chasers of the same for the conveyance of the said several tracts of real estate, 
hereby ratifying and conflrming whatever the said James R. Mead,bir his 
suceessor tothis trust, may lawfuUy do in the pxemises, the same as if we 
were personally présent, and did the same. ïhé said parties of the flrst part do 
hereby nominate and appoint as suceessor of the said James R. Mead in. the 
exécution of this trust theperson who shall be appointed recei ver ofs thé $aid 
the First National Bank of Wichita, Kansas, by the comptroller of the cur- 
xenoy of the United States, under the provisions «f an act of congress, kriown 
as the 'National Bank Act;' tl)at, as soon as such recel ver is appointed and 
qualified, the said James K. Mead is hereby directed to convey to such re- 
eeiver, as his suceessor, ail and singular the propérty hereby conveyed to thè 
said party of the second part that may remain then unsold, or any money thàt 
may be in: his hands arising from the sale of any of said propérty, or the rents 
and incomes thereof. And the said receiver shall reçoive said lands and tener 
ments and ail moneys and other propérty conveyed to him or trarisferred to 
him by the said party oi' tlie second part, and shall procééd under the direc- 
tions of the comptroller of the currency of the United States, or other com- 
pétent authoiity, to f ully perform and exécute said trust as hereinbefore dii- 
rected. And the said party of the second part doth hereby accept the. trust 
çreated and in him reposed by thèse présents, and doth, for himself, his heirs, 
executors, and administrators, hereby çovenant and agrée to and with the 
said parties of the flrst part, their executors, administrators, and assigns, that 
be, the said party of the second paît, will honestly, faithfuUy, and without 
unnecessary delay, exécute the said trust to the besl of his skill, knowledg^ 
and ability, and subject to the ad vice and consent of the comptroller of the 
currency of the United States; and that, as soon as the çomptrpUer of the cur- 
rency of the United States shall appoint a receiver of the said the First Na- 
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tional Bank of Wiehifca, Kansas, and saiJ receiver becomes qualified, he will 
convey and transfer to the said receiver ail the lands and tenements and other 
property or effects that may hâve corne into his hands by virtue of this con- 
veyance as hereinbefore directed. In witiiess whereof the parties to thèse 
présents hâve hereunto set their hands and seals the day and year flrst above 
mentioned. J. C. Fbakee. 

"Elizabeth m. Fkakeb. 

"James E. Mead." 

On October 21, 1876, H. B. CuUom was appointed receiver, and there- 
upon Mr. Mead conveyed the property ta him. On January 9, 1877, 
CuUom, as such receiver, obtained authority, from the United States dis- 
trict court for the district of Kansas, for the sale of this property as well 
as other assets ofthe bank. During the year 1878 Cullom and his suc- 
cessor, as receiver, conveyed two of the tracts in controversy to parties 
who were bona fide purchasers, and paid fuU value, the proceeds being 
applied to complainant's indebtedness to the bank. Part of the property 
conveyed by this trust deed was a one-third interest in a certain mill. 
After the failure of the bank, the other owners of the inill property com- 
meneed suit in the state court to wind up their partnership affairSj and 
hâve the mill sold to pay the partnership debts. This proceeding re- 
sulted in a decree and sale, the conveyance being made on the 17th of 
June, 1878.' This interest in the mill is the other property which the 
complainantseekstoredeem. Bythelstof Augùst,lS78,airtheproperty 
embraced within this suit hâd been sold tô parties' who bought in good 
faith, and paid full value. On the 13th of October, 1877, complainant 
was convicted in the United States district court upon the charge of vio- 
lating the national bank act, and seutenced to imprisonment in the pen- 
itentiary for five years. He remained in the penitentiary until Oetober, 
1878, when he was pardoned. AU the conveyances challenged were 
made during his confinement in the penitentiary. After his pardon 
complainant returnéd to Wichitaj and engaged in the milling business, 
remaining there until February, 1881, when he removed to Arkausas, 
where he resided until the commencement of this suit, in 1887. The 
sales of the property conveyed by complainant reahzed only a small por- 
tion of his indebtedness to the bank, and the balance remained a part 
of the assets in the hands of the receiver until 1880, when, pursuant to 
an ordèr of the United States district court, this property, with other as- 
sets, was sold at public auction, bought in bj' one Charles Hattoh for 
$6.16, and thereupon assigned by him ta complainant for $25. On his 
return to Wichita, in the fall of 1878, after his pardon, complainant 
knew of thèse sales; knew that the purchasers were in possession, sup- 
posing they had good title; lived within two blocks of one of themy who 
occupied his former homestead; knew of improvements being made upon 
the premises, or a part of them; gave no notice to any of the parties that 
h.e supposed he had any daim to any part of the property; left them in 
perfect ignorance thereof, and in the belief that they had a perfect title, 
until the year 1885, when he consulted with counsel as ta his rights; 
then gave'or eaused information to be given to défendants that he olaimed 
tthe right to redeem. During thèse years he paid no taxes; made. no of- 
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fer lo pay any; took no steps to assert his rights, and so acted as to leave 
the parties in possession, and claiming title in full belief that they had 
a perfect title. It is true that in the year 1879 he wrote ohe or two let- 
ters to the comptroller and Mr. Cullom, the first receiver, to ascertain 
the state ,of his account, and failed to get ranch information; but that 
seems to be about the only notice he took of past transactions. Now 
he claims that, because he was confined in the penitentiary at the time 
thèse conveyances were made, they were, under the statutes of Kansas, 
absolutely void, and that under that trust deed no power of saJe was 
vested in the trustée or receiver without a decree of the court establish- 
ing the debt, so that he stands in the position of a mortgagor out of pos- 
session, wlth a right to redeem from those in possession. 

I shall not stop the consider the question discussed by counsel as to 
the ettect of the provision quoted from the trust deed. Neither shall I 
stop to consider the sufficiency of the plea of the statute of limitations. 
Tbough upon that thèse cases may well be noticed. Miner v. Beekmnn, 
50 N. Y. 337; HabbeU v. Sibley, Id. 468; Cross v. Knox, B2 Kan. 736, 
6 Pac. Rep. 32; King v. Meighen, 20 Minn, 264, (Gil. 237;) Green v. 
Tumer, 38 lowa, 112; Locke v. CaldweU, 91 111. 417. However, waiving 
thèse questions, it seems to me that complainant's claim must be ad- 
judged stale. It should be noticed that, during the years of his silence, 
Wichita grew from a small town to a large city, so that one of thèse 
properties, worth at the time of its purchase three or four thousand dol- 
lars, is now afîirmed to be worth tiity thousand. The doctrine of stale- 
ness of claim is one peculiar to a court of equity. It does not dépend 
for its vitality upon any statute of limitations, but is applied by those 
courts where, by reason of the lapse of time, Ihe acquiescence or inatten- 
tion of the claimant, and the changed conditioiî of afiairs, it would be 
grossly inéquitable to permit him to assert a right which, if asserted ear- 
lier, would bave been sustained. In 2 Fom. Eq. Jur. § 965, the author 
thus States the rule: 

"Wlien a party, with full knowledge, or at least with suffleient notice or 
means of knowledge, ol liis rights, and of ail tlie riiaterial tacts, freely does 
what auKiunts to a reuoguiiion of tlie transaition as existing, or acts in a 
manner inconsistent willi its répudiation, or lies by for a consideralile time, 
and knowinijly pt»riiiil3 the otlier party to deal wiili the stibject-nialter under 
the belief that the transaction lias been recognized, or freely ab-stalns, fora 
considérable length o( time, froiu impeMching it, so that tlie other party is 
tliereliy reasonably in luced to suppose that it is recognized, Ihere is acqui- 
escence, and the transaction, although originally iinp'achable, becoines uniin- 
peachable in equity. Even where tliere lias been no act nor langiiage properly 
amounting to an acquiescence, a inere delay, a mère siitïenng of time to 
elapse unreasonably, may of itself be a reason why courts of equity refuse to 
exercise tlieir jurisdiction in cases of active and cor.itruclive traud, as weil as 
in other instances. It has always been a priiiciple of equity to discourage 
stale demands. Lâches are otten a défense wholly indepenJent of the statute 
of limitations. " 

So, in the case of Hayward v. Bank, 96 U. S. 611, is the matter dis- 
cussed as folio ws: 
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" ' Courts of equity often treat a lapse o£ time, less than that prescribed by 
the statute of limitations, as a presumptive bar, on. the ground of discouraging 
stale claims, or gross lâches, or unexplained acquiescence in the assertion of 
an adverse right.' 2 Story, Eq. Jur. § 1520. In Smith v. Clay, Amb. 645, 
Lord Camden said: 'A court of equity, which is never active in relief against 
conscience or public convenience, bas always refused its aid to stale demands 
•when the party bas slept upon his right, and acquiesced for a great length 
of time. Nothing can call forth this court into activity but conscience, good 
faith, and reasonable diligence. When thèse are wanting, the court is passive, 
and does nothing. Lâches and neglect are always discountenanced.' ïhese 
doctrines hâve received the approval of this court in nutuerous cases. OU Co. 
V. Marhury, 91 U. S. 587; Badger v. Badger, 2 Wall. 87; Marsh v. Whitmore, 
21 Wall. 178; Harwood v. Railroad Co., 17 Wall. 79. In the last-named case 
this court said that, withoiit référence to any statute of limitation, equity has 
adopted the principle that the delay which will def eat a reeovery must dépend 
upon the particular circumstances of each case.. The question of acquiescence 
or delay may often be controlled by the nature of the property which is the 
subject of litigation. «A delay, which might bave been of no conséquence in 
an ordinary case, may be amply sufflcient to bar relief when the, property is 
of a spéculative chanieter, or is subject to contingencies, or where the rights 
and Uabilities of others hâve been, in tho mean time, varied. If the property 
is of a spéculative or precarious nature, it is the duty of a man complaining 
of fraud to put forward his olaim at the earliest possible time. He cannotI)e 
allowed to remain passive, prepared to afflrm the transaction if the-concern 
should prosper, or to repudiate it if that should prove to his advantage.' Kerr, 
Fraud & M. (Bump's Ed.) 302, 306; OU Co. v. Marhury, supra. If Hayward 
was defrauded of his stoclî, — if the title did not pass f rom him or the bank 
because of the peculiar relations which the purchasers held to him and the 
property; if he had the right originally, upon any ground, to repudiate the 
sale, and reclaim tlie stock, — it was incumbent upon him, by every considér- 
ation of fairness, to act with diligence, and before any material change in the 
circumstances and the value of the stock had intervened. No sufficient rea- 
Soh is given for the delay in suing. His poverty or pecuniary embarrassment 
was not a sufflcient excuse for postponing the assertion of liis rights. He 
must be deemed to bave made a final élection not to disturb tlie sale of 1868; 
and a court of equity should not permit him, under the circumstances, to recall 
that élection. Ûpon the groiinds, then, both of acquiescence and lapse of time, 
he should be held to bave forfeited ail riglit to relief in a court of equity." 

See, also, the Walter M. Fleming, 9 Fed. Rep. 474; Graham v. Railroad 
Co., 14 Fed. Rep. 753; York v. MUl Co., 30 Fed. Rep. 471, Munnv. Bur- 
ges, 70 111. 604. 

Applying thèse considérations to the case at bar, we bave a party, for 
seven years, with a olaim upon proiierty, living in its vicinitj', çonscious 
of the fact that parties in possession believe £hat they hâve a perfect title, 
leaving them to go in a belief in the sufBciency of their title, pay taxes, 
and liiake improvements, and giving no information as to his claim. 
Under those circumstances the mère lapse of time makes strongly against 
the equity of his présent assertion. But that is not ail. The property 
which has been sold to the défendants was sold to pay his indebtedness 
to the bank, and the money paid by the purchasers, which was the fair 
value of the property, was applied in partial payment of that debt. Yet, 
notwithstanding thèse sales, that debt was unsatisfied. ïhe balance of 
the debt was believed to be absolutely worthless. He says nothing about 
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his claîm until, in a rouiidabout way, and for a mère song, he acquires 
and thua extinguishes the claim of the bank against himself, and leaives 
its creditors largely unpaid. If he had asserted his rights before the bank 
bad parted with this claim against him, it would hâve been an easy mat- 
ter, by judicial proceedings, in respect to which no challenge could bave 
been made, to hâve subjected the property at its then value to the satis- 
faction of his just debt to the bank; but he waits until, in this roundabout 
way, he has extinguished the claim of the bank against him, and then seeks 
to reçover possession of the very property which has been in good faith 
àjpproptiated to the partial payment of his debt. And ùpon what equity 
does he rest this claim? Not upon the ground that the property was 
sacrificed; that a fair value was not obtained; that a just debt was not 
partially liquidated; but upon the barren and cold averment that, by the 
letter of the law, a sale and conveyance made while he was in the peni- 
tentiary , suffering the just punishment for his crime, was technically void. 
■ If there is anything which can make less of an âppeal to the conscience of 
a chancellor than that of an ex-convict, who pleads his own punishment 
in the penitentiàry as a reason why his property which bas been in good 
faith long years ago applied to the satisfaction of his just debts be restored 
to him, I hâve yet to hear it. Not the first imputation of bad faith or 
misconduct is cast upon the défendants. The complainant rests upon the 
mère technica,! protection which the law in its humaiiîty casts about him 
who suffers the punishment of crime. This property, at i'air value, was, 
in the course of aupposed due légal proceedings, appropriated years and 
years ago to the payment of his just debts. Equity forbids that a title 
apparently conveyed by thèse proceedings should , after this lapse of timè, 
be disturbed. I think the demurrer of the défendants should be sus- 
tained, and sustained, if upon no other, then upon the single ground of 
the staleness of the daim; and it is so ordered. 



Gbegory et al. v. Boston Safe-Deposit & Trust Co. et al. 
XCircttii Court, D. Massachusetts. October 5, 1888.) 

1. PlEDGB— CONVEBSION— ESTOPPEL. 

PlaintiflE, to raise money for a business enterprîse, caused notes of his debtor 
to be made payable to B.„ who, with plaintiff's consent, gavé thetn to .1., to 
be used to raise money by either B. or J. for that purpose; they both being 
associâtes of plaintifl. J. exchanged the notes for others payable to him- 
self, and one of thèse B. pledged to obtain the necessary f unds. There was a 
conflict of évidence as to whether plaintifE authorized this pledge, as made, 
buthe apparently acquiesced in it for months atter learning of it, and it was 
only when the venture proved unsuccessful that he«xpressed dissatisfaction 
with B.'s action. Ueld that, as against the pledgee, who was an innocent pur- 
chaser for value, plaintifl was estopped from claiming the proceeds of the 
note. 

2. ABBITKATrON AND AwABD— SuBMiSSIOIT — NON-JoiNDBR OF PARTIES. 

A submission to arbitration of a pending suit, without the consent of ail the 
parties thereto whose intereats may be aflected by the award, is irregular and 
void. 
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8.; SAME— REVOCATION—BEATH OF PaETT BBFOBB riNAIf AWAKD. , 

Where an arbilrator makes aa award, which does not purportto be final, 
and before 8uch final award one of tbe parties dies, the deatb wiU operate as 
a révocation of the submisaion. 

In Equity. 

Bill by Charles A. Gregory and Charles F. Jones against the Boston 
Safe-Deposit & Trust Company, and the Mercbants National Bank, and 
Mary H. Pike, administratrix of Frédéric A. Pike, deceased, to pbtain 
the amount of a judgmenton deposit with said bank and trust compatiy, 
said judgnient being founded on a note claimed to be the property of 
complainants. 

\Fi .4. Broofcs, for complainant. 
- John Lowell and T. JEf; Taliot, for défendant Mary H. Pike. 

i. S. Z)a!)nêy, for défendant Marchants National Bank. 

Solomon liincoZrH for défendant Boston Safe-Deposit & Trust Company. 

CoLT, J. In 1881, George W. Butterfield sold certain mining prop- 
erty to Frédéric A. Pike, of Calaiô, Me. Early in 1883, Butterfield be- 
came desirous of getting the same property back âgain. He associât ed 
himself with one Charles F. Jones. A contract of purchase was made 
with Pike, January 29, 1883, and Jones mâde the first cash payment 
under it. Shortly after this, Butterfield and Jones entered into negotia- 
tions with the plaintiff Charles A. Gregory and J. G. Kemp van Eé, as 
persons who eould help furnish the requsite means to carry out the con- 
tract with Piké. To raise the money , Gregory and Kemp transferred to 
Butterfield 160,000 shares of the Great Sierra Consolidated Mining Com- 
pany. Thèse shares Butterfield, eariy in April, 1883, sold to W. G. N. 
SwilÉt, of New Bedford, Mass., receiving $10,000 in cash, and four notes, 
nmounting to over $80,000. Thèse notes were made payable to the-or- 
derof Butterfield, and were negotiable. On April9th,twoof thèse notes 
were ddivered by Butterfield to Gregory, and on the same day Gregory. 
passed thè notes back again tO Butterfield, who delivered them to Jones, 
as Butterfield, Gregory and Kemp sailed that day for England, to look 
after the sale of the mining property covered by the contract of purchase 
with Pike. On April 20th, Jones surrendered to Swift the four negotia- 
ble notes, andtook in return from Swift five pther notes, payable to the 
•order of Jones, three of which were non-negotiable. It is one of thèse 
latter notes, amounting to $20,834.60, which is in controversy in this 
suit. Under the contract with Pike it became necessary to sell the. prop- 
erty before July 30, 1883. This was not accomplished, and Butterfield, 
who had returned from Europe, went with Jones to Calais, and on July 
31st made a second contract with Pike, extending the time for selling the 
property to January 1, 1884. The body of this agreement called for a 
cash payment of $25,000, but there was appended at the end of the pa- 
per the foUowing modification: 

"For the flrst payment of $25,000, specified in the above agreeûient, the 
«aid Butterfield bas lodged in the hands of said Pike the notes of W. G. N, 
Swift, of New Bedford, dated April 20, 1883, for $15^000 and $20,334.60, 
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payable in two and three years from date, which notes are to be held by said 
Pike until January 1, 1884, uniess sooner redeeraed bysaid Butterfleld by the 
payment of $25,000, and at that time the said Pike is authorized to raise 
$25,000 eut of tbem by pledging them on the most favorable tertns be can ob- 
tain.» 

In December, 1884, Gregory brought suit against Pike and Swift in 
the State court of Massachusetts for the possession of thèse notes. This 
suit was removed to the circuit court of the United States in 1885, and 
is No. 2,170 of causes in equity. Subsequently the court allowed Kemp 
and Butterfleld to become parties to the suit. Under a stipulation dated 
November 13, 1886, Gregory and Pike, through their respective counsel, 
Bubmitted the questions raised in the equity. suit to the Hon. E. R. 
HoAR, for détermination. The award of Judge Hoar purports to be 
dated November 30th, the time of the submission, though the date when 
the award wàa piade appears by the évidence to hâve been December 
20th. He found the plaintiff Gregory entitled to the two Swilt notes 
upon the payment of a certain note for $2,437.50, signed by Butterfleld 
and Jonesy and payable to the order of C. H. Eaton. At the time of 
the negotiation of July 31st with Pike, it became necessary to free the 
mining property of a mortgage to Eaton. Pike agreed to hold the Swift 
notes as collatéral for the payment of the note given Eaton, as well as for 
the payment of the $25,000 called for by the contract. In considéra- 
tion of this note, and acceptance by Pike, Eaton discharged his mort- 
gage on the property. Pike died December 2, 1886, and. Mrs. Pike became 
executrix under his will. On December 24, 1886, through her attor- 
Hey, E. B. Harvey, she notified Judge Hoab that she revoked the sub- 
mission made to him as arbitratùr, and on the same day the two Swift 
notes were surrendered by the référée, and passed into the hands of 
John G. Stetson, clérk of the circuit court, to be dealt with as the coun- 
sel for Gregory and Mrs. Pike mightjointly direct. In April, 1886, an 
action at law was brought against Swift in the narae of Charles P. Jones, 
the nominal payée, oii hisnote for $20,334.60. Judgment was obtained, 
and the amount of $24,926.90 was paid into court in fuU satisfaction of 
the judgment and interest thereon, and the note canceled. By order of 
the court, January 10, 1887, this amount was transferred to the equity 
cause of Gregory v, Pike, pending in this court. The présent suit is 
brought by Gregory and Jones against the Boston Safe-Deposit & Trust 
Company, and the Merchants National Bank, where the money derived 
from the Swift judgment was deposited, and also against Mrs. Pike; and 
the bill prays that the funds in said banks may be paid over to the said 
Gregory. 

The first point we hâve to décide is whether the submission to Judge 
HoAR is binding upon the parties to it. There is one objection takea, 
which is fatal to this award. The submission purports to be a submis- 
sion of the equity cause then pending in the United States circuit court, 
and that cause is referred to, and of necessity made a part of, the sub- 
mission. In that cause there were other parties besides Gregory and 
Pike, and a submission, whether byrule of court or otherwise, without 
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the assent'of thèse' ôther parties, whose interests might be affected, was 
irregular and void; "If a submission be entered into in a pending cause, 
or if a référence is undertaken to be made b^ agreement of parties, ail 
persons who are parties of record to the suit must unité equally whether 
they are mère nominal parties or really interested." Morse, Arb. 33; 
Owen V. Hurd, 2 Term R. 643; McCarihy y. Swati, 145 Mass. 471, 14 
N. E. Rep. 635. Again, Mr. Pike died pending submission which would 
ordinarily operate as a revocation. "The most familiar case in which it 
(revocation in law) takes place is where one of the parties dies pending 
the arbitration. As a generaLrule, this occurrence is a revocation of the 
arbitrator's authority." Morse, Arb. 233; MaraeiUes v, Kmton, 17 Pa. 
St. 238; Dexter v, Young, 40 N. H. 130. On December 24th Mrs. Pike 
gave formai notice to Judge Hoar that she revoked the submission. 
While Mr. Brooks, as representing Gregory, was anxious to obtain some 
kind of an award from Judge Hoak afterhe expressed his opinion orally 
on December 18th, yet, upon the évidence, it would seem that the ar- 
bitrator was to hear counsel further; and it may well be doubted whether 
he intended to make any final award before the notification of December 
24th. He seemed anxious, rather, to surreuder the papers on the ground 
that, after what had taken place, his work would not do the parties any 
good; and the notes in fact, it will be remembered, were surrendered to 
counsel for both parties, and by them lodged in Mr. Stetson's hands. 
Upon this state of Jacts I do not think the subaàssion binding upon either 
party. 

We corne now to the merits of the controversy, and the first question 
is whether Pike's estate, as against Gregory, bas any interest in this 
Svyift note, or its proceeds now in the registry of the court. Gregory 
contends, in the first place, that he is entitled to the note, because nei- 
ther Butterfield nor Jones had any authority to pledge it to Pike; and, 
second, that if they did hâve authority to pledge, Pike, by his failure 
to carry out the terms of his contract, bas lost whatever rights he may 
hâve had. With respect to the first proposition, 1 do not think that, as 
against Pike, an innocent pledgee for value, Gregory can claim owner- 
ehip of this note. Gregory, Butterfield, and Jones were engaged in a 
joint undertaking to sell on the London market the mining property 
contracted for with Pike. Pike's first contract with Butterfield was in 
January, 1883, and the contract of July 3lst was a renewal upon différ- 
ent terms. In the spring of 1883, in fnrtherance of this seheme, But- 
terfield sold for Gregory and Kemp certain mining stock to Swift, who 
paid for the same in cash and notes. Thèse notes were negotiable, and 
were made payable to the order of Butterfield, and Gregory passeu over 
his two notes to Butterfield. It became necessary now to raise some 
money on the Swilt notes, and so they were passed over by Butterfield 
to Jones for that p\irpose, with the consent of Gregory. Jones saw Swift, 
and exchanged thèse notes, together with the two belonging to Kemp, 
for five other Swift notes, payable to Jones, three of which were non-ne- 
gotiable. It is one of the latter notes which is now in controversy. 
From Gregory's own statement it seems he did not know Jones had ex- 
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chang'ed the original Swift notes which were negotîable for others wliich 
were not, and therefore he must hâve believed that Butterfield or Jones 
had the power to dispose of them to Pike, if they found it necessary. 
The fact that Butterfield on August 4th cabled Gregory, asking if he 
should use the note, and that Gregory replied that his interest must be 
increased if the note was used, the reply by Jones that they must adhère 
to original contract, and the subséquent answer by Gregory forbidding 
use of note except his interest should be increased, cannot, it seems to 
me, change the position of an innocent party like Pike, in view of the 
whole situation, and of the subséquent conduct of Gregory, Butterfield 
swears that, hefore leaving London, Gregory, being a partner with him» 
gave him authority to use the Swift note if it should become necessary, but 
to cable him before doing so; that it did become necessary, and there^ 
fore he used the notes. This authority Gregory dénies. Jones swears 
that, on returning to London in August, he told Gregory just what had 
been done, and that he also agreed to give Gregory $100,000 out of his 
individual interpst in the sale of the mining properties if he would give 
his hearty co-operation in prosecuting the sale. Gregory dénies that 
Jones told him the détails of the contract of July 81st, but he admits 
that he told him that he would give him $100,000 of stock in the May 
Lundy Company, if (quoting:) 

"I would take the same in satisfaction Oi. their having made use of the 
Swift note, or notes with Pike, in tliat connection; but I refused to take it, 
and refused to ratify the use of the note or notes." 

He further says. 

"He (Jones) told me that if the May Lundy sale dId not succeed, that the 
note was to be given up byPike. I did not learn what oneof the Swift notes 
had been put up, and I did not know that the original notes had in any way 
been changed. I was left to suppose that such notes-as had been used, was 
one or sorae of the original Swift notes." 

On August 2lst, Gregory's brother writes him from Boston as foUows: 

"In my last or previous lëtter I wrote you that Butterfield had not given 
up to me (nor Frank) any note whatever. He said that you told him he eould 
use it in arranging with Pike; and on his return from Maine he told me'that 
hé had put it up as collatéral with Pike; but thatit could be obtained, if you 
did not approve. He then went to California, and said Jones would go to 
London, and see you the next week. " 

ît thus appears that Gregory knew, by the first week in September at 
latest, that the Swift note or notes had been put up as collatéral with 
Pike under the agreement of July 31st. What course does he now 
pursue? Does he immediately inform Pike that Butterfield had no au- 
thority to pledge the notes? The évidence goes to prove that during the 
fall mohths Gregory and Jones were engaged in London in prosecuting 
to a successful issue the sale of this property, and that it was not until 
the following December, — and after, as Jones swears, an expert had made 
an unfavorable report of the property, so that the sale in London feU 
through, — that Gregory became dissatisfied, and demanded of Pike a re- 
turn of the notes. Upon this state of facts it would clearly be inequita- 
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ble to jiermit Gregory to repudiate the contract made with Pike. He 
held Butterfleld out to the world as the owner of the Swift notes, which 
■were pledged to secure the succesa of a joint enterprise. He allowed 
Butterfleld to deal with an innocent partj' as the owner of thèse notes, in 
furtherance of their joint interests. His conduct shows that he was sat- 
isfied to hâve the Swift notes pledged as collatéral, if the joint enterprise 
proved a success; but, if it proved a failure, it was then his purpose to 
repudiate Butterfield's act, and demand a retum of the notes. He is 
estopped by his acts from repudiating the pledge Butterfleld made to 
Pike. 

The remainîng question is whether Pike has forfeited his right to the 
notes under the contract of July 31st. The contract provides that, in 
case the Union Trust Company, who were to hold the deeds of the prop- 
erty in trust until January 1, 1884, declîned to deliver the bonds of the 
May Lundy Mining Company to Butterfleld under the agreement, it 
should be void, and the money returned to Butterfleld; and, further, that 
the action of the trust Company was to be ascertained and reported to 
Pike within SO dàys from the date of the agreement. While the évi- 
dence is somewhat conflicting, I do not flnd, taking ail that is in the rec- 
ord bearing upon this point, either that the trust company declined to 
deliver the bonds, or that any notice was sent to Pike. Under the con- 
1;ract Butterfleld was to pay $25,000 at the time of the agreement, and 
the remainder of the purchase money, $217,266, on or before January 
1, 1884; and "in case the payments are not made, as above stated, on 
the first day of January next, the suras of money which shall previous 
to that time hâve been paid under this agreement * * * shall be 
forfeited." Appended to the end of the contract is the provision that, 
•for the first payment of $25,000, Butterfleld has lodged in Pike's hands 
the two Swift notes, which notes Pike was to hold until January 1, 1884, 
tmless sooneï rédéemed by Butterfleld on payment of $25,000, and at 
that time Pike was authorized to raise $25,000 out of them by pledging 
them. The fair construction of this provision is that Pike held thèse 
notes as collatéral security for the flrst payment under the contract. The 
contract failed, not by reason of any default on the part of Pike, but by 
the defi^ult of Butterfleld. The contract provided, in case of Butterfield's 
failure, he should forfeit ail payments before made, including, of course, 
the flrst. In place of the first cash payment soraething else was substi- 
tuted, which he was to hold as security for that payment until a certain 
time, and then, if the $25,000 was not paid, he had power to pledge the 
security to raise the money; that is, he was then authorized to pledge. 
It does not seem to me a proper construction, or one in accord with the 
intent of the parties, to hold that Pike was obliged to pledge thèse notes 
immediately, or within a reasonable time after January 1, 1884, or lose 
his lien. He was empowered to do so if he chose; but, if he deemed it 
best for the interests of ait not to pledge the notes, or found it impossi- 
ble to raise the money on them, he would not thereby lose his lien upon 
them. The fair reading of this provision is that Pike was provided a 
wày by nieans of which he might realize his ^25,000 if the notes were 



414 . ITEDEBAL BEPOBTEB.', . ! 

not redeemed 1)7 January, Ist; nôt that he was obliged' to pledge thehi 
at that time or: forfeit ail right to them. In my^opinion, upon the évi- 
dence now beforé me in tbis case,, Mrs. Pike, as executrix, bas a lien on 
tbe Swift notes or their proceeds, to the extent of $25,000, bnt the dé- 
cision of tbis question belongs to equity suit No. 2,170; where ail per- 
sons clainiing an interest in thèse notes are niade parties. The moneys 
in the possession of the défendants the Boston Safe-Deposit & Trust Com- 
pany and the Merohants Nationfil Bank, referred to in the bill of com- 
plaint herein, are held by them subject to theorders of tiiis court in said 
equity suit No. 2,170; and no orders relating to said moneys can prop- 
erly be màde in tbis suit, which does not include as parties some of the 
persons who are parties in said equity suit No. 2,170. Tbe bill in tbis 
case should be dismissed, witb costs. 



Campbell Pbintls'g-Peess Co. ». Thoep e« al. 

{Girmii Court, E. D. Michigan. October 16, 1888.) 

Sale — Wakra.nty—Bbbach— Remédies. 

Plaintifl agreed to sell défendants certain printing-presses, and guarantîed 
that they should be"free from détective matcrial or workmanship, and do 
their work satisf aetorily. " The presses did not do tlieir work satisfactorily 
to the defendanta, nor did tbey_ woris reasouabiy well. Défendants did not 
return the presses, but sought, in an action for the agreed price, to recoup 
tbe damages sustained by them. Ue'd, (1) that tbe obligation of tbe plaintiff 
was to furnisb presses which should work satisfactorily to tbe défendants; (8) 
that the covenant was not satisfled, even if they worked reasonably well; (3) 
that there was no method of estimating the ditferenôé in value between the 
presses as they were and sucb as would bave satisUed the défendants; (4) that 
défendants were bound to return tbe presses if not satisfactory, and that they 
could not recoup damages in an action for the price.* 

At Law. On exceptions to referee's report. 

Plaintifif agréed to sell to the défendants certain printing-presses, roUers, 
and other property connected witb a printing establishment, and guar- 
antied that the presses should be "free from defective material or work- 
manship, and should do their work satisfactorily." The référée, to whom 
the case was referred, found that neither of the three presses was satis- 
factory to défendants; nor did they do their work reasonably well; yet 
be found as a conclusion of law that the plaintifif was entitled to recover 
the whole agreed price, less a small sum, conceded as a set-oËf, upon the 
theory that it was the duty of the défendants to rejectthe presses if they 
were not satisfied witb them, and that, baving kept them, there was no 

•An agreement that thé purchaser of an article sold wlth warranty may rescind the 
sale if the article is not satisfactory, does not preolude him from retaininsr it, and re- 
couping damages for breàoh of the warranty, in an action for the price. SÏiupe v. Col- 
lender, (Conn.) 15 Atl. Rep. 405. See, also, ùote, Id., asto sales on approval. On sales 
of maohinery guarantied to work to the purchaser's satisfaction, he is the sole judge 
as to its satisfactory opération. Seeley v. Welles, (Pa.) 13 Atl. Rep. 736. See note, Id. 
See, also, VentUator Co. v. Railway Co., (Wis.) 34 N. W. Rep. S09, and note. 
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rnethod of estîinating the loss tiiey suffered by reason of theîr dissatis- 
fection; in othef words, that the value of a press that should work to 
iheir satisfaction was not capable of pecuniary estimation. 

Charles A. Kent, for plaintiff. 

TT. L. Oarpisnter, for:defendartts. 

Beforé Jackson, Circuit Judge, ànd Beown, District Judge. 

« • 

Beown, J., (ajïer statîng the Jads os above.) The çorrectaess of the 
referee's ruling dépends largely upon the proper construction of theguar- 
anty that the presses should be frée from defecte of material or work- 
manship, and should do their Work satisfactorily. There is no doubt 
of the gênerai proposition that where one party agrées to do a pièce of 
work to the satisfaction of another, the excellence of which work is wholly 
or in part a matter of taste, such, for instance, as a portrait, a photo- 
graph or bust, a suit of clothes, a musical instrument, or a pièce of furni- 
ture, the buyer may reject it without assigning any reason for his dissat- 
isfaction. In such case the law cannot relieve against the folly of the 
vendor, by inquiring whether the dissatisfaction of the vendee was based 
upon reasonable grounds or nôt. It is e^en doubtful whether it can in- 
quirè into the good faith of the vendee's décision. Brown v. Poster, 113 
Mass. 136; McCarren v. McNulty, 7 Gray, 139; Gibsan v. Oranage, 39 
Mich. 49; Hoffman v. GaUaJier, 6 Daly, 42; ZalesM v. Clark, 44 Conn. 
218; McClure v. Brîggs, 58 Vt. 82, 2 Atl. Rep. 583. The true doctrine 
is expressed in McCarren v. McNulty, 7 Gray, 139, 141: 

"It may be that the plaintiff was injudicious or indiscreet in undertakitag 
to labor and f urnish materials for à compensation, the payment of which was 
naade dépendent upon a contingency so liazardous or doubtful as the approval 
or satisfaction of a party particularly in interest. But of that he was the sole 
judge. Against tlie conséquences resulting from his own bargain the law 
can afford him no relief. Having volimtarily assuraed the obligations and risk 
of the contract, bis légal rights are to be ascertained and determined solely 
according to its provisions." 

Other cases extend thé sarae doctrine to contracts for the performance 
of labor, or for the support of another to his satisfaction. In such case 
the employer may be wholly dissatisfied with the character of the service 
rendered, or the beneficiary made exceedingly uncomfortable by his 
Burroundings, without in either case being able to assign what the law 
would recognize as a suflScient reason for his dissdtisfaction. It makes 
him, however, the sole judge of the reasonableness of his own discontent. 
Taylorv. Brewer, 1 Maule & S. 290; Rosmter v. Cooper, 23 Vt. 522; Tyler 
V. Ames, 6 Lans. 280; Spring v. Clock Co., 24 Hun, 175; Hart v. Hart, 
22 Barb. 606; Ellis v. Martimer, 1 Bos. & P. N. R. 257. 

Whether thèse words should receive the same construction where the 
Buibibleness of the article furnished involves no question of taste or Per- 
sonal feeling, but simply one of mechanical fitness to do a certain work, 
or accomplish a certain purpose, admits of some doubt. The authorities 
are not entirely harmonious, but the deeided weight of authority is in 
iiavor of the construction given to it by the référée. So far as this state 
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is concerned, Iwo décisions seem to put the matter entîrely at rest. In 
Machine Oo. v. Smith, 50 Mich. 565, 15 N. W. Kep. 906, it was held that 
where the vendor of a harvesting-maGhine gave a warranty that the con-i 
tract of purchase should be of no efifect unless the machine worked to the 
buyer's satisfaction, it was held the purchaser had reserved the absolute 
right to reject the machine, and that his reasons for doing so could not be 
investigated. A still stronger case is that of Manufacturing Go. v. Ellis, 35 
N. W. Rep. 841. The agreement was that a certain grain-binder shoûld 
-do good work and "give satisfaction." It was held that, unless the de- 
fendant was satisfied with the machine, although it did good work, he was 
not bound to purchase. See, also, Platt v. Brodmck, 38 N. W. Rep. 579. 
In the case of Machine Co. v. Ohesrown, 33 Minn, 32, 21 N. W. Rep. 
846, plaintiËF guarantied to furnish défendant a cord-binder guarantied 
to work satisfactorily. It was held that in case, upon reasonable trial,; 
it did not work satisfactorily, it was unnecessary for the défendant ta 
return it to plaiptiff, but it was sufficient for him, within a reasonable 
time, to notify plaintiff, in substance, that it did not work satisfactorily, 
and that he declined to accept it. The same ruling was made with re- 
gard to asteam-boat, in Gray v. Railrood Co., 11 Hun, 70; with regard, 
to a machine for generating gas, in Aiken v. if^de, 99/Mass. 183; with, 
regard to a fanning-mill, in Goodrich v. Van Nortwick, 43 111, 445; and 
with regard to a passenger elevator, in Singerly v. thayer, 108 Pa. St. 291, 
2 Atl. Rep. 230. In this latter case a large number of authorities are 
■cited by counsel and court to the same effect. The New York cases at 
first blush would seem to lay down a différent rule, but when çarefully 
«xamined the différence is more apparent than real. The earliest case i^ 
that of FoUiard v. WaUace, 2 Johns. 395, in whiçh one covenanted that ip.; 
case the title to a lot of land conveyed to him should prove good and suf-; 
ficient in law, that he would pay to a third parly, three months after he 
should be well satisfied that the title was undisputed and good àgainst 
ail other claims. It was held that the award of certain commissiôners 
on the title in favor of the covenantor ought to satisfy him, and that it 
was not enough for the défendant to allège that he was not satisfied with 
the title without some good reason being assigned for his dissatisfaction,' 
and that he was not to judge for himself, but that the law would déter- 
mine when he ought to be satisfied. Chancellor Kent, who delivered 
the opinion, observed that "if the défendant were left at liberty to judg© 
for himself when he were satisfied, it would totally destroy the obliga* 
tion, and the agreement would be absolutely void." In CHty of Brook- 
lyn V. Bailway Oo., 47 N. Y. 475, an action was brought upon a cove- 
nant in which the défendant agreed to keep the pavement of certain streets 
in thorough repair within the tracks, etc. , under the direction of such 
compétent authority as the conimon council might designate. The court 
held that, if the pavement were kept in thorough repair, it was sufficient, 
though it was kept up without direction from the compétent authority 
designated by the common council. "That which the law shall say a 
«ontracting party ought in reason to be satisfied with, that the law will 
say he is satisfied with." A iike ruling: was made in Mieseli v. Insurance 
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Co., 76 N. Y. 115, with référence to the certifièàte of a physician in a life 
insurance case; and, finally, in BoUer Co. v. Garden, 101 N. Y. 387, the 
parties entered into a cofttract by which plaintiff agreed to alter certain 
boilers belonging to défendants, for which the défendants agreed to pay the 
stipulated price "as soon as they are satisfied the boilers as changed are 
asuccess.". In an action' to recover the contract price, the défendants 
claimed the question as to whether the work was a success was one alono 
for them to détermine. This was held to be untenable, and that a sim- 
ple allégation of dissatisfaction without a good reason therefor was no dé- 
fense. The prior cases were quoted as settling the law in that state. 
None of thèse cases, however, related to the sale of manufactured articles. 
In none of them was there an opportunity for a rescission, and restoring 
the parties to their datu quo. The last case particularly is much like that 
oi Iron Co. v. Best, 14 Mo. App. 503, hereafter cited, and is subject to 
the same criticism. 

Notwithstanding the cases in New York, and admitting ail that is 
claimed for them, the weight of authority as well as of reason inclines us 
to the opinion that the parties must stand to their contract as they hâve 
made it, and if the vendor has agreed to furnish an article that shall be 
satisfactory to the vendee, he constitutes the latter the sole arbiter of hia 
own satisfaction, It is entirely well settled that if the acceptance of a 
machine is made dépendent upon the approval of an engineer, or if a 
pavement is to be laid to the satisfaction of a street commissioner, or if lum- 
ber is to be scaled by an inspecter, the décision of such agent, in the ab- 
sence of fraud, bad faith, or clear error, is conclusive. We know of no 
reason of public policy which prevents parties from contracting that the 
décision of one or the other shall be conclusive. In the case of chattel 
mortgages the rule is entirely well settled that, if the mortgage provides 
that mortgagée may take possession whenever he deems his security 
unsafe, the mortgagor thereby submits himself to the judgment of the 
mortgagée on the question of security, and the latter is not bound to 
prove circumstances justifying his action. Certain cases, however, es- 
tablish a reasonable modification of this rule, to the effect that the dis- 
satisfaction must be real, and not feigned, and that the vendee is not at 
liberty to say he is dissatisfied when in reality he is not; in other words, 
that his discontent must be genuine. Manufaciuring Co. v. Brush, 43 Vt. 
528; Daggett v. Johnson, 49 Vt. 345; McClure v. Briggs, 58 Vt. 82, 2 Atl. 
Rep. 583. The same cases, however, hold that, while the vendee is 
bound to act honestly, it is not enough to show that he ought to hâve 
been satisfied , and that his discontent was withoutgood reason. See, also, 
Lynn v. RaUroad Co., 60 Md. 404; Railroad Co. v. Brydon, 65 Md. 198, 
611, 3 Atl. Rep. 306, and 9 Atl. Rep. 126. ' In Manufacturing Co.v. Ghico, 
24 Fed. Rep. 893, it was held that where, under a contract, a fire-engine 
was to be made and delivered which should be satisfactory to the pur- 
chaser, it must in fact be satisfactory to him, or he is not bound to take 
it; but that, where the purchaser was in fact satisfied, but fraudulently, 
and in bad faith, deelared that he was not satisfied, the contract had been 
fully performed by the vendor, and the purchaser was bound to aecept 
v.36F.no.7— 27 
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the artide* Thîs I regard as an accurate summary of the whole law 
upon the subject. 

Some doubt is thrown upon this case by the stipulation that the presses 
shall work satisfactorily , without stating the person to whom they shall be 
satisfactory. Wethink, however, thât there can be but one interpréta- 
tion fairly given to thèse words. When, in common language, wespeak 
of making a thing satisfactory, we mean it shall be satisfactory to the per- 
son to whom we furnish it. It would be nonsense to say that it should be 
satisfactory to the vendor. It would be indefinite to say that it should be 
satisfactory tp a third person, without designating the person. It can only 
be intended that it shall be satisfactory to the person who is himself inter- 
ested in its satisfactory opération, and that is the vendee. This was the 
view taken of simjlar words in Taylor v. Brewer, 1 Maule & S. 290; Ma- 
chine Oo. V. Chesrown, 33 Minn. 32, 21 N. W. Rep. ,846; and in Singerly 
V. Thayer, 108 Pa. St. 291 , 2 Atl. Rep. 230. The case of Iron Co, v. Best, 
14 Mo. App. 503, is clearly distinguishable from the cases last cited. In 
this case défendant agreed to build an air-furnace in plaintifF's warehouse, 
according to a plan to be furnished by himself. The furnace thus be- 
came attached to the freehold of the plaintiff, and was incapable of sev- 
erance. It was a structure into which the plaintiff had put ail the ma- 
terials and the défendant had put ail the labor. Défendant could not 
take away the materials,' because they were not only attached to plain- 
tiff's freehold, but actually belonged to him. His labor was gone, and 
could not be recalled. To permit the plaintiff, under such circumstances, 
to refuse to pay, if in faet the furnace wnrked reasonably well, and at 
the same time to retain the fruits of defendant's labor, would hâve been 
an unwarrantable extension of the doctrine appliedto machines or articles 
of manufacture which can be rejected. The court very properly held 
that the covenant was satisfied if the furnace worked reasonably weU. 
Conceding, then, that the plaintiff was bound to furnish presses that should 
work satisfactorily to the défendants, it is very évident that they were not 
satisfied with their opération, and that they had reasonable grounds for 
their dissatisfaction, as the référée finds that the presses neither worked 
to their satisfaction, nor teasonably well. This undoubtedly gave them 
the power to reject the machines. Instead of doing this, however, they 
kept them, and now seek to recoup their damages by reason of their fail- 
ure to work as they ought to. Had the covenant been that the presses 
should work well, we should hâve no doubt that the défendants miglit bave 
recouped such damages, and that the référée would bave found them 
capable of estimation. Thèse damages would bave been the différence 
in valuebetween presses which would work reasonably well and those which 
were actually furnished. But in attempting to apply the same rule in 
the présent case, we encounter a formidable difïiculty from the impossi- 
bility of fixing the value of machines which shall work to the satisfaction 
of thci défendants. It will not do to say that such value is to be gauged 
by that of a machine which shall work reasonably well, because such 
tt press might not hâve been satisfactory to thè vendee, or he might 
hâve been content with one which would not bave worked to the satis- 
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lactîon of experts in the businesë. ' We thînk {hatî havîng eïected to ré- 
tain the presses, they are bound to pay the fùU priée for them. The ex- 
ceptions tothe referee's report will tlierefore be overruled, and judgmerit 
entered upoû his finding. 



In re Teery. 
(Oireuit Court, D. Califomia, N. D. September 17, 1888.) 

CONTBMPT— PUNISHMENT— ImPMSONMENT — REMISSION. 

Défendant and his wife were présent in court, of which he was an attorney, 
during the reading of an opinion in a cause to which they were parties; and 
the latter, rising, addressed the presiding justice, and charged him with hav- 
ing been bribed to render the décision. She retusing to be silent, the offlcer, 
underorderof the court, attemptedtoremoveher, when défendant strucli him. 
a severe blow. Both she and défendant resisted, using profane, opprobrious, 
and threatening language towards court, oflBcers, and those assisting, and 
were only overeotne bjr force. Défendant attempted to draw a bowie-knife 
immediately after striking the niarshal, and as he was going out of the court- 
room succeeded in drawing it, and in the corridor adjoining brandished 
it, with threats, until it was forcibly taken from him. His wife aiso had 
a loaded pistol in her satchel. He was sentenced to six months' imprison- 
ment for contempt, and. after a few days, presented a pétition for release, 
which stated that he did not Intend to say or do anything disrespectfui to the 
court or any of its judges, and attempted a justification, bût misstated the 
facts, as knowD to the court and set forth in the atlidavits of others présent, 
and exprèssed no regret for his acts. IJeld. that the sentence shouid not be 
remitted; that the forcible résistance to an offlcer of the United States in the 
exécution of the lawful orders of tbeir courts was an indignity and insuit to 
the power and authority of the government, which were not extenuated by 
any averment that no disrespect was intended to the courts making the orders. 

Commitment for Contempt. 

On September 3, 1888, while the judges of the United States circuit 
court, holden at San Francisco, were delivering their opinion in the cases 
of Frederick W. Sharon against David S. Terry and wife, and Francis 
G. Newlands and others against the same défendants, Mrs. Terry, one 
of the défendants, interrupted Mr. Justice Field, who was reading the 
opinion, and was guilty of such misbehavior in the présence of the court 
that the marshal was ordered by the court to remove her from the court- 
room. The marshal proceeded to exécute this order, when he was as- 
saulted and beaten, in the presencâ of the court, by Terry, who at the 
same time thrust his right hand under his vest, where he had a bowie- 
knife concealed on his person, apparently for the purpose of drawing it, 
when the deputy-marshals and citizens présent promptly laid hold ot him, 
and restrained further violence until Mrs. Terry was taken from the court- 
room. When this v^as done, Terry was alJowed to leave the court-room, 
and was accompanied by ofïicers to the doorleading to the adjoining cor- 
ridor. As he was about leaving the room, he drew a bowie-knife from hig 
bosom, and as he stepped into the corridor he brandished it, with 
threats of violence against those who opposed his going to his wife, when 
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he was agaîn seîzed by deputy-m&ïshals and others, and in the struggle 
ensuing his knife was taken from him. The judges holding the court 
were Hon. Stephen J. Field, Circuit Justice; Hon. Loeenzo Sawyer, 
Circuit Judge; and Hon. George M. Sabin, District Judge. Hon. 
OsDEN HoFFMAN was présent, sitting with the judges, but merely as a 
spectator. As soon as the disturbance had ceased, Justice Field pro- 
ceeded with the reading of the opinion, after which orders were made 
by the court adjudging Mr. and Mrs. Terry guilty of contempt, and di- 
recting their imprisonment aa a punishment therefor. The orders are as 
follows: 

"At a stated term, to-wit, the July term, A. D. 1888, of the circuit court 
of the United States of America, of the Ninth judicial circuit, in and for the 
Northern district of California, held at the court-room in the city and county 
of San Francisco, on Monday, the 3d day of September, in the year of our 
Lord one thousand eight .hundred and eighty-eight. Présent: The Honor- 
able Stephen J. Field, associate justice of the suprême court of the United 
States; the Honorable Lorenzo Sawyer, circuit judge; the Honorable George 
M. Sabin, United States district judge, district of Nevada. 

"In the Matter of Contempt of David 8. Terri/. 

"Whereas, on this 3d day of September, 1888, in open court, and in the 
présence of the judges thereof, to-wit, Hon. Stephen J. Field, circuit justice, 
presiding, Hon. Lorenzo Sawyer, circuit judge, and Hon. George M. Sabin, 
district judge, during the session of said court, and while said court was en- 
gaged in its regular business, hearing and determining causes pending before 
it, one Sarah Althea Terry was guilty of misbehavior in the présence and 
hearing of said court; and whereâs, said court thereupon duly and lawfully 
ordered the United States marshal, J. G. Franks, who was then présent, to 
remove the said Sarah Althea Terry from the court-room; and whereas, the 
said United States marshal then and there attempted to enforce said order, 
and then and there was resisted by one David S. Terry, an attorney of this 
court, who, while the said marshal was attempling to exécute said order, in the 
présence of the court, assaulted the said United States marshal, and then ànd 
there beat him, the said marshal, and then and there wrongfully and unlaw- 
fully assaulted said marshal with a deadly weapon, with intent to obstruot the 
administration of justice, and to resist such United States marshal, and the 
exécution of the said order; and whereas, the said David S. Terry was guilty 
of a contempt of this court by misbehavior in its présence, and by a forcible 
résistance in the présence of the court to a lawful order thereof in the manner 
aforesaid: Now, therefore, be it ordered and adjudged by this court that the 
said David S. Terry, by reason of said acts, was and is guilty of contempt of 
the authority of this court, eommitted in its présence, on this the 3d day of 
September, 1888; and it is further ordered that said David S. Terry be pun- 
ished for said contempt by imprisonment for the term of six months; and it 
is further ordered that this judgment be executed by imprisonment of the said 
David S. Terry in the county jail of the county of Alameda, in the state of 
California, until the further order of this court, but not to exceed said term 
of six months; and it is further ordered that a certifled copy of this order, 
nnder the seal of the court, be process and warrant for executing this order. " 

"At a stated term, to-wit, the July term, A. D. 1888, of the circuit court 
of the United States of America, of the Ninth judicial circuit, in and for the 
Northern district of California, heîd at the court-room in the city and county 
of San Francisco, on Monday, the 3d day of September, iu the year of our 
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Lord one thoiisand eight hundred and eighty-eight. Présent: The Honor- 
able Stephen J. Field, associate justice o£ the suprême court of the United 
States; the Honorable Lorenzo Sawyer, circuit judge; the Honorable George 
M. Sabin, United States district judge, district of Nevada. 

" In the Matter of Contempt of 8arah Althea Terry. 
""Whereas, on this 3d day of September, 1888, in open court, and in the 
présence of the judges thereof, to-wit, Hon. Stephen J. Field, circuit justice, 
presiding, Hon. Lorenzo Sawyer, circuit judge, and Hon. George M. Sabin, 
district judge, during the session of said court, and while said court was en- 
gaged in its regular business, hearing and determining causes pending before 
it, the said Sarah Althea Terry interrupted the proceedings of said court by 
loud and boisterous language, and was thereupon by said court ordered to be 
silent and to take her seat, and refused so to do, but continued to use boisterous 
and insulting language. and aslced the presiding justice, "how much he was 
paid for his opinion," and then and tliere used towards the court, and in its 
présence, other contemptuous and scandalous language; and, whereas, the 
said court then and there made an order that the said United States niarsha,! 
remove the said Sarah Althea Terry from the court-room of said court, which 
order the said raarshal then and there attempted to exécute, and which said 
order, made in her présence and hearing, the said Sarah Althea Terry resisted 
then and there in the présence of the court; and, whereas, the said Sarah Al- 
thea Terry was thereby guilty of a contempt of this court by misbehavior and 
in its présence, and by a résistance in its présence to a lawful order thereof, 
and in the manner aforesaid: Now, therefore, be it ordered and adjudged by 
this court that the said Sarah Althea Terry, by reason of the acts aforesaid, 
was, and is guilty of contempt of the authority of this court, committed in 
its présence on this 3d day of September, 1888; and it is further ordered that 
Sarah Althea Terry be punished for said contempt by iniprisonment for the 
térm of thirty days; and it is furtiier ordered that this judgment be executed 
by the imprisonment of the said Sarah Althea Terry in the county jall of the 
County of Alameda, in said state of California, until the further order of this 
court, but not to exceed said term of thirty days; and it is further ordereà 
that a certifled copy of this order nnder the seal of the court be the process 
and warrant for executing this order. " 

September 12, 1888, D. S. Terry presented the following petilion* 

,*'In THE Circuit Coubt of the United States, Ninth CmouiT, Noeth- 
EBN Distkict of Califoknia. 
"In the Matter of Contempt of Dacid 8. Terry. ., 

"To the Honorable Circuit Court aforesaid: The pétition of David S. 
Terry respeetfully represents: That in ail the nratters and transactions, oç- 
curring in the said court on the 3d day of September, inst., upon whicli 
the order in this matter was based, your petitioner did not Intend to say or do 
anything disrespectful to said court, or to the judges thereof, or to any one of 
them. That when petitioner's wife, the said Sarah A. Terry, first arose from 
her seat, and before she uttered a word, your petitioner used every effort in 
his power to cause her to résume her seat, and remain quiet, and he did noth- 
ing to encourage her in her acts of indiscrétion; when this court made the 
order that petitioner's wife be removed from the court-room, your petitioner 
arose from his seat with the purpose and intention of himself removing her 
from the court-room quietly and peaceably, and he had no intention or design 
of obstructing or preventing the exécution of the said order of the court; 
that he never struck or offered to strlke the United States marshal until thé 
said marshal had assauited himself, and had in his présence violently, and, as 
he believed, unnecessarily, assauited petitioner's wife. Your petitioner most 
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Bolemnly avers that he neither drew or attempted to draw any deadly weapon 
of any kind whatever in said court-room, and that he did not asaault or at- 
tempt to assault the United States marshal, with any deadly weapon in said 
court-room or elsewhere. And in this connection he respectfuUy représenta 
that after he had ieft said court-room he heard loud talking in one of the rooms 
of the United States marshal, and among the voices proceeding therefrom he 
recognized that of liis wife, and he thereupon attempted to force his way into 
said room through the rrain ofiSceof the United States marshal; the door of 
this room was blocked with such a crowd of men that the door could not be 
closed; tliat your petitioner then for the flrst time drew from insidei his vest 
a small sheath-knife, at the same time saying to those standing in his way in 
said door that hedid not want to hutt any one; that ail he wanted was to get 
in the roora wliere liis wife was. The crowd then parted, and your petitioner 
entered the doorway, and there saw a United States deputy-marshal with a 
revolver in his hand pointed to the ceiling of the room. Some one then said, 
•Let him in, if he will give up his knife,' and your petitioner immediately re- 
ieased hold of the knife to some one standing by. In none of thèse transac- 
tions did your petitioner hâve the slightest idea of showing any disrespecl to 
this honorable court, or any of the judges thereof. ïhat he lost his temper, 
he respectfuliy submits was a natural conséquence of himself being assaulted 
When he was making an honest effort to peaceablyand quietly enforce the or- 
der of the court so as to avoid a scandalous scené, and of his seeing his wife 
80 unnecessarily assaulted m his présence. Wherefore your petitioner re- 
spectfuliy requests that this honorable court may, in the light of the facts 
herein stated, revoke the orJer made hereiu commilting him to prison for six 
montlis. And your petitioner will ever pray, etc. 

"Dated, September 12, 1888. 

"State o/Califomîa, County of Alamedn — ss. : David S. Terry, beingduly 
sworn, déposes and says that the facts set forth in the foregoing pétition are 
true, to the best of his knowledge and belief. D. S. Teeuy. 

"Subscribed and sworn to before me, this 12th day of September, 1888. 
[Seal.] "George M. Shaw, Notary Publie» 

AflBdavits were also filed by J. C. Franks, United States marshal, 
A. L. Farish, N. R. Harris, John Taggart, aud W. W. Presbury, dep- 
uty-marshals, in attendance at the time of the occurrence, and Henry 
Finnegass, Benjamin F Bohen, William Glennon, Thomas B. Van Burea, 
J. H. Miller, Alfred Barstow, and Joseph D. Redding, who were also 
eye-witnesses of the alFair. Two only of the affidavits are published iu 
fuU, that of Marshal Franks aud that of Mr. Finnegass, as they détail 
sufficiently the most important features. Extracts from three others are 
also given. 

Affidavit of Mr. Franks, the Marshal. 

"State of Califomia, City and County of San Francisco — ss,: I, J. G. 
Franks, being duly sworn, dépose and say that I am and bave been since 
March, 1886, the United States marshal for the Northern district of Califor- 
nia. Tliat on the 3d day of September, 1888, 1 was standing where I usually 
Btand in the court-room, on the west side of the railing inclosing the place 
where the clerk of the court sits. While Judge Field was readlng his décis- 
ion in the case of Sharon v. Terry, Judge Terry and his wife, Mrs. Terry, sab 
at the large table for attorneys in front of the railing around theclerk'sdesk; 
th.èy being to my Ieft, Mr. Terry being f urther away from me. Judge Field 
had read for a few minutes, when Mrs. Terry stood up, interrupting the court, 
said, among other things, • You hâve been paid for this décision.' Judge 
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Pield then ordered her to keep her séat, but she continued, saying, 'How 
mueh dld Newlands pay you?' Then Judge Field, looking towards me, said, 
• Mr. Marshal, remove that wonaan from tlie court-room.' Mrs. Terry said in 
a very deQant manner, ' You cannot take me from the court.' I immediately 
stepped to my left to exécute the order, passing Judge Tetry, to where Mrs. 
Terry was standing. Mrs. Terry immediately sprang at me, striking me in 
my face with both her hands, saying, ' You dirty scrub, you dare not remove 
me from this court-room.' Mrs. Terry made this assault upon me before I 
had touched her. I immediately moved to take hold of her when Judge Terry 
threw himaelf in my way, gettmg in front of me, and, unbuttoning hiScoat, 
said, in a most défiant and threatening manner, « No man shall touch my wife; 
get a written order,' or words to that eitect. I put out my hand towards him, 
saying, «Judge, stand back; no written order is required;' and just as I was 
taking hold of Mrs. Terry's arm, Judge Terry assanlted me, striking me a 
hard blow in my mouth, with his right flst, breaking one of my teeth, and 1 
immediately let his wife go, and pushed him back. He then put. his right 
hand in his bosom, while at the same time Deputy Farish, Détective Finne- 
gass, and other citizens, cauglit him by the arms, and pulled him down in his 
chair. I cauglit hold of Mrs. Terry again, Mr. N. E. Harris, one of my dep- 
uties, coming to my assistance, and we took her out of the court-room into my , 
otBce; she resisting, scratching, and striking me ail the time, using violent 
languiige,. denouncing and threatening the judges and myself, claiming thati 
had stolen her diamonds and bracelets from her wrists, and calling several 
times to Porter Aslie to give her her satchel; I, during the whole time using 
no more force than was necessary, considering the résistance made by her, ad- 
dressing her as politely as possible. When we got her into the inner rooin of 
my oûice, I left her in charge of Mr. Harris, went into the main office, saw a 
body of men scuffling at the door, heard Deputy-Marshal Taggart say, • If you 
attempt to come in hère with that knife, I will blow your brains out.' I said, 
' What, has he a knife?' Deputy Farish ans wered, and said, • He had a knife, 
but we took it away.' I then took hold of Judge Terry, and, with assistance 
of others, pulled him in the main office, and shut the door. I had him and. his 
•wife placed in my private office in charge of Deputy-Marshals Harris, Donnelly, 
and Taggart. 1 then went into the court-room, and when I had been in there 
but a short time, Mr. Farish came in and said, ' Mrs. Terry wants her satchel, 
which Porter Ashe has.' I went into the corridor, and found Mr. Ashe with 
the satchel. 1 requested him to hand it to me. At flist he refused, saying it 
was Mrs. Terry's private property, and he was going to deliver it to her. 1 
told him she was my prisoner, and her eflects should be in my cnstoây,.aDd if 
he did not give the satchel up 1 would place him under arrest. He then gave 
it to me, and I told him to come with me into my office, and I would open it 
in his présence. He did so, and I opened it, and took a pistol therefrom,— a 
self-cocking 41 caliber Colt's pistol, with flve chambers loaded, the sixth be- 
ing empty, — after whic-h I delivered Ihe satchel to Mrs. Terry. Mr. Ashe then 
said he did not intend to give the satchel to her with the pistol in it. I ap-: 
pend hereto a photograph of the bowie-knife taken from the hands of Judge 
Terry by a citizen, with the assistance of my offlcera, and handed to me by the 
citizen, and also a photograph of the pistol taken from Mrs. Terry's satchel, 
both photographs exhibiting the actual size of thèse weapons. AU this oc- 
eurred in the appraisers' building.corner of Washington and Sansome streets,iD 
the présence of and within the hearing of the United States judges, while they 
were delivering the décision. I noliced Judge Terry and his wife during the 
reading of the opinion; and, as some points were being decided against them, 
1 caretully observed them before I commenced to remove Mrs. Terry from the 
court-room; and there was no word or act that I observed on the partof Judge 
Terry to restrain his wife in her conduct, or to take her from the court-room. 
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or to assist me in doing so. On the contrary, Judge Terry resîsted me witlv 
violence, as I hâve stated. After Judge Terry waa placed in my inner office, 
as I hâve above stated, he used very abusive language concerning the judges, 
referring to Judge Sawyer as 'that porrupt son of a bitch,' and also saying, 
' ïell tliat bald-headed old son of a bitch, Field, that I want to go to lunch;' 
and after the order was raade coin mittiqg him six months for contempt, Judge 
Terry said: 'Field thinks that when I get out, he will be away; but I vvill 
nieet him when he cornes back next year, and it will not be a very pleasant 
meeting for him.' Mrs. Terry said several times that she would kill both 
Judges Field and Sawyer. J. C. Fbanks. 

"Subseribed and sworn to before me, this 17th day of September, A. D. 
1888. •■ F. D. MoNOKïON, 
"Coraraissioner U. S. Circuit Court, Northern District of California. 

Affidavit of- Henry Finnegass. 

"State of Califoi-nia, City and Oounty of San Francisco— ss. : Henry 
Finnegass, being flrst duly sworn, déposes and says: That he is a citizen of 
the United States, over 45 years of âge; tliat he was agent of the secret serv- 
ice division of the United States treasury department for the Pacific coast 
from March 1, 1871, to May 1, 1888, and during most of said time has also 
acted as a deputy United States marshal for the district of California; that 
he was présent in the court-room of the United States circuit court jn the ap- 
piraiser's building, corner of Sansome and Washington streets, in the city and 
'oounty of San Francisco, on September 3, 1888, when the judges were deliv- 
ering their opinion in the cases of Sharon v. Terry et al., and Newlands et al. 
». Terry et al. The opinion of the court was being delivered by Judge 
Field, and when he had proceeded with the reading of the opinion fortwenty 
minutes, commencing at 11 o'clock, he was interrupted by Mrs. Terry rising 
to her feet and saying: • Judge are yoii going to take the responsibility of oi- 
déring me to deliver up that marriage contiact? ' Judge Field immediately 
said, «Take your seat, madam.' Mrs. Terry retorted, 'How much did you 
get for that décision? You bave beenbought by Fewlands.' The judge then 
said, ' Marshal, remove that woman from the court-room, and the court wUl 
deal with her hereat'ter.' During this time Mrs. Terry was standing almost 
immediately in front of Judge Field, at the table near the railing outside of 
the clerk's desk. Wlien Judge Field ordered the marshal to remove Mrs. 
Terry from the court-room, she sat down, saying in a loud voice and indig- 
nant and insulting raanner, 'I won't go out, and you can't put me out,' and 
other words to that effect. During this time Marshal Franks was standing 
at the west end of the railing around the clerk's desk, and about ten feet dis- 
tant from where Mrs. Terry was standing and sitting. Judge Terry was sit- 
ting beside Mrs. Terry at her right hand, and between Mrs. Terry and the 
marshal. Immediately upon Judge Field d irecting the marslial to remove Mrs. 
Terry from the court-room, the marshal walked around behind Judge Terry 
toward» Mrs. Terry. While the marshal was thns proceeding, Judge Terry 
rose to nis feet, saying, as the marshal passed him, «Don't touch my wife; 
get a written order.' The marshal, in efEect, replied that he had order enough. 
Then Judge Terry said, ' No God damn man shall touch my wif e; ' and he tried 
to get between the marshal and his wife. The marshal went to take hold of 
Mrs. Terry 's arm, when Judge Terry drew back and struck him with his right 
flst a severe blow on the face. The marshal then pushed Judge Terry with 
his hands. Then Judge Terry unbuttoned his coat, and thrust his right hand 
into his bosom through the open place of his vest. When 1 saw him make thia 
motion I sprangtowards him, and caught him by the right arm, and pulled his 
hand away from his vest, and pulled him back on a chair. Two other men 
took hold of him at the same time and we held him down. He was swearing 
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ail the time, sayfng, ' God damn you, let me np; you sons of bitches, îet ine 
up;' and other exclamations of that charaeter. However, we beld him there 
until his wife was taken f orcibly out of the room by Marshal Franks and his 
assistant. Then we let Terry up, and I went up with him to near the swing- 
ing doora Connecting the court-room with the passage-way léading into the 
corridor. About flve feet from the swinging doors, and in the court-room, I 
released my hold of Judge Terry's right arm, and let go of him, and he went 
through the door, and I held one side of the door open with ray left hand, and 
this door was not clos'ed until Judge Terry had drawn his bowie-knife, and 
was brandishing it in the passage-way leading to the corridor. When he got 
a few feet from the swinging doors into the passage-way, I heard sordé 
one say, ' took out, he's got a knife.' I let go the swinging door and ran out, 
and caught him in the said passage-way by the right arm, in which he held 
his knife, and at the same instant a deputy-marshal by the name of Fariah 
caught hold of Judge Terry He violently resisted us, and we struggled from 
the passage-way into the corridor, and across the corridor into the door lead- 
ing into the marshal's ofiBce. During this time Judge Terry shouted loudly, 
using such exclamations as 'Let go, let go, you sons of bitches; I will eut 
you into pièces ; I will go to my wife.' We struggled into the space bef ore the 
counter in the marshal'a office, where we took Judge Terry's knife from him. 
,1 loosed some of his Angers, and Deputy-Marshal Farish loosed some, and a 
man standing by pulled the knife from Judge Terry's hand. The knife, in- 
cludjng the liandle, is 9J inches long, the blade being five i;)ches long, having 
a Sharp point, and is wliat is commonly called a ' bowie-knife.' Jmmediately 
after thi& was done Marshal Franks came out frora his inner office, where he 
had placed Mrs. Terry, and said, 'Has he got a knife? ' Deputy Farish re- 
.plied, 'He did hâve one, but it has been taken away from him.' Then the 
, marshal allowed Judge Terry to go in and join his wife in the matshars in- 
ner office, and he was there detained. I went back into the court-room, and 
remained during the reading of the opinion. The reading was flnished about 
half past 12 o'clock. Terry's conduct throughout this affair was most vio- 
lent. He açted like a deraon; and ail the time while in the corridor, and be- 
fore the counter of the marshal's office, he used loud and violent language, 
which could be plainly heard in the court-room, and, in fact, throughout the 
building. Mrs. Terry resisted with ail her power the efforts of the marshal 
in taking her from the court-room, and he was compelled to reniovè lier 
forcibly. While being removed she screamed and shouted her abuse of the 
judgea, saying they had been bought, and so forth; and also abused Marchai 
Franks, calling him a hireiing, paid to do his dirty work, and words to that 
efifect. Henky Finnegass. 

. "Subscribed and sworn to before me, this 13th day of September, A. t). 
1888. F. D. MONCKTON, 

"Commissioner United States Circuit Court, Northern District of California." 

Deputy-Marshal Farish, in his affidavit, says: 

"After Mr. Franks had gone out with Mrs. Terry, we released oùr hold of 
him, and he rushed out of the court-room. I followed close after him, and in 
passing through the passage-way leading from theeourt-room into the corridor 
of the court building, I noticed he had a bowie-knife in his hand. I grappled 
with him, and caught hia hand; Détective Finnegass seizing him at the same 
time. He struggled, and tried togethishandsfree, awearingand threatening 
ail the time. We struggled together till we got to the Outer door leading into 
the marshal's rooms, when Judge Terry, getting his knife into his left hand, 
which was disengaged, (I and othera having hold of his right,) ra'sed it aboVe 
our heads, and with some expression I could not exactly understand said, iïi 
eflect, ' 1 will eut you in pièces.' I jumped back, and as he turned to go in 
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tbe office, I cried out to shnt the door, at the some time catching hia artn, and 
with the assistance of Mr. Finnegass and another party, a stranger to me, we 
took the knife from him just as he waS attempting to go in the inner door." 

And again : 

"Althoagh I noticed Judge Terry closely during this affair, I did not ob- 
observe any act or word on his part to restrain Mrs. Terry, after the order 
was made to iremove Mrs. Terry, in what she was doing, or to hâve her go 
from the court-room; on the contrary, Judge Terry' pesisted the marshal, as 
I hâve stated. The marsbal, so far as I could see, treated Mrs. Terry in eveiy 
manner and respect politely and courteoualy. " 

Deputy-Marshal Harria, in his afSdavit, says: 

"I was closely observing Judge Terry and his wife when she interrupted 
Judge Field; saw Mrs. Terry say sometiiing to Judge Terry, to wliich he 
nodded, as if assenting to what she had said. Immediately after this Mrs. 
Terry rose to her feet, and commenced talking, as I hâve above stated. Judge 
Terry did nOt attempt in any way to stop Mrs. Terry, or prevent her from 
doing what she did, as I bave above stated. " 

Deputy-Marshal Presbury, in his affidavit, says: 

"Judge Terry, baving been released from the grasp of those who held him, 
proceeded tôward the door, feeling appareiitlyfor somethihg within his waist- 
cOat. I stepped to his aide, and saw that he was drawing from his bosom a 
large knife, which he fairly exposed just inside of the court-room door. On 
emerging from the door he held the knife above his head, saying, • 1 am go- 
ing to my wife.' I walked beside him until he reachèd the outside door of 
tbe marsliars office, where his f urther progress was prevented by Chief Deputy 
Farish and two or more of the marshal's d«puties, together with Détective 
Finnegass and others. After a struggle the l^uife was taken from him, and 
he was permitted to join his wife in the marslial's room. He remained thsre 
until an order was received from the court committing him and liis wife to 
jail, whereupon they were taken from the building by the marshal and his 
deputi€8." 

Before Field, Circuit Justice, Sawyee, Circuit Judge, and Sabin, 
Disttiot Judge. 

' 8. Heydenfeldt, Esq. , presented the pétition to the circuit justice. 

Jcàn A. Stanley, Esq., submiited the foUowing authorities from the 
suprême court of North Carolina on the point that a disavowal on oath 
of any intended disrespect to the court purges the contempt and entitles 
the otfending party to be discharged: In re Moore, 63 N C. 408; Ex 
parte Bigg8,6éN. C. 217, 218; In re Walker, 82 N. C. 98, 99 

F1EI.D, Circuit Justice. We bave received a pétition from David S. 
Terry, praying that the order of this court committing him to prison for 
contempt may be revoked. To pass intelligibly upon the pétition a brief 
statement of the circumstances under which the order was made will be 
necessary. On the 3d of September, instant, the cases of Frederick W. 
Sharon, as executor, against David S. Terry and Sarah Althea Terry, his 
wife, and of Francis G. Newlauds, as trustée, and others âgainst the same 
parties, were before this court on demurrers to bills to revive and carry 
into exécution the final decree in the suit of William Sharon v. Sarah 
, Althea Hill, and were decided on that day. Shortly before the court 
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opened the défendants came înto thé court-room, and took tTieît seàts 
within the bar at the table nextto the clerk's desk, and almost iramedî- 
ately in front of the judges; the défendant David S. Terry being at the 
time armed with a bowie-knife ûoncealed on his person, and the défend- 
ant Sarah Althea, his wife, carrying in her hand a small satchel, which 
contained a revolver of six chambers, five of which were loaded. Thé 
court at the time was held by the justice of the suprême court of the 
United States assigned to this circuit, who was presiding; the United 
States circuit judge of this circuit; and the United States district judge 
of the district of Nevada, called to this district to assist in holding the 
circuit court. Almost immediateîy after the opening of the court the 
presiding justice commenced reading its opinion in the cases mentioned, 
but had not read more than one-fourth of it, when the défendant Sarah 
Althea Terry arose from her seat, and asked him, in an excited mânner, 
whether he was going to order her to give up the marriage contract, tô 
be canceled. The presiding justice replied, "Be seated, madam." She 
repoated the question, and was again told to be seated. Bhe then cried 
out m a violent manner that the justice had been bought, and wanted 
to kuow the priée he held himseif at; that he had got Newlands' money 
for his décision, and everybody knew it, — or words to that effect. It is 
impossible to give her exact language. The judges and parties présent 
differ as to the précise words used, but ail concur as to their being of an 
exceedingly vituperative and insulting character. The presiding justice 
then directed the marsbal to reniove her from the court-room. She im- 
mediateîy exclaimed that she would not go from the room, and that no 
one could take her from it, or words to that eS'ect. The marshal there- 
upon proceeded towards her to carry out the order for her removal, and 
compel her to leave, when the défendant David S. Terry rose from his 
seat, evidently Under great excitement, exclaiming, among other things, 
that, "No living man shall touch my wife," or words of that import, and 
dealt the marshal a violent blow in his face He then unbuttoned his 
coat, and thrust his hand under his vest, where his bowie-knife was kept, 
apparently for the purpose of drawing it, when he was seized by pérsons 
présent, his hands held from drawing his weapon, and he himseif forced 
down on his back. The marshal then removed Mrs. Terry from the court- 
room. Soon afterwards Mr. Terry was allowed to rise, and was accom- 
panied by officers to the door leading to the corridor, on which was the 
marshal's office. As he was aboUt leaving the room, or immediateîy after 
Btepping out of it, (and it is immaterial which,) he succeeded in drawing 
his kuife, when his arms were seized by a deputy-marshal and others 
présent, to prevent him from using it, ând they were able to wrench it 
îrom him only aiter a violent struggle. The affidavits of officers of the 
court and others présent, filed herewith, détail the facts. For théir con- 
duct and résistance to the exécution of the order of the court, the défend- 
ants, Sarah Althea Terry and David S. Terry, were adjudged gùilty of 
contempt, and ordered to beimprisoned; the former for thirty days, and 
the latter for six months. The commitment of Terry recited the con- 
temptuous conduct of Sarah Althea, and the order of the «ouft directiiig 
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the marshal to remove her from the court-room, and that, while the 
marshal was attempting to exécute the order, the said David S. Terry 
assaulted him in the présence of the court, and beat him; and also that 
said Terry wrongfuUy and unlawfuUy assaulted the marshal with a deadly 
weapon, with intent to obstruct the administration of justice. There 
were two matters recited for which Terry was adjudged guilty of con- 
tempt: Fir^, resisting the marshal in the exécution of the order, and 
beating him; and, second, unlawfully assaulting the marshal with a deadly 
weapon. 

Section 725 of the Revised Statutes defines the powers of the courts of 
the United States in matters of contempt. It déclares that "thé said 
courts shall hâve power * * * to punish by fine or imprisonment, 
at the {^iscretion of the court, contempts of their authority: provided, 
that such power to punish contenapts shall not be construed to extend to 
any cases except the misbehavior of any person in their présence, or so 
near thereto! as to obstruct the administration of justice; the misbehavior 
of any of the officers of said court in their officiai transactions; and the 
disobedience or résistance by any such officer, or by any party, juror, 
witnesa, or other person to any lawful writ, procesa, order, rule, decree, 
or cqmmand of the said courts." As thus seen, contempts embrace three 
classes of acts: First, the misbehavior of any. person in the présence of 
the Cpurts, or so near thereto as to obstruct the administration of justice; 
second, the misbehavior of any of the officers of the court in their officiai 
transactions; and, third,ihe disobedience or résistance by any such officer, 
or.by any party, juror, witness, or other person to any lawful writ, pro- 
cess, order, ri^ile, decree, or command of the courts. The misbehavior 
of the défendant David S Terry, in the présence of the court, in the 
courtrrpom,, and in the corridor, which was near thereto, and in one of 
which ;(apd it matters not which) he drew his bowie-knife, and bran- 
dished it, with threats against the deputy of the marshal and others aiding 
him, is suffiçient of itself to justity the punishment imposed. But; great 
as.this offense was, the forcible résistance offered to the marshal in his 
attempt to exécute the order of the court, and beating him, was a far 
greater, and more serions affair This résistance and beating of its officer 
was the highest possible indignity to the government. When theflag 
of the country is fired upon and insulted, it is not the injury to the bunt- , 
ing,, t;he linen, orsilk on which the stars and stripes are slâmped which 
sorties, and arouses the country . It is the indignity and insuit to the : 
eâîbl;^in of the nation 's majesty which stirs every heart, and makes every 
patripi, eagçr to resent them, So the forcible résistance to an officer of 
tbe.Unite4 States in the exécution of the process, orders, and judgments 
of their courts, is in like manner an indignity and insuit to the power 
and. authority of the goyernment, which can neither be overlooked nor 
extenuated. 

'ybe. defeodant, David S. Terry, no.w prays the court to revoke the 
oifder çommitting him. In his pétition he sets forth that in the trans- 
actibnayin the circuit court on the 3d instant, upon which his commit- - 
ment, was made,,he did pp,t intend to say or dp anything disrespectful 
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to the court or to tlie judges thereof, or to any one of them. He allèges 
that when his wife first arose from her seat, and before she had uttered 
a Word, he used every effort in his power to cause her to résume her seat, 
and to remain quiet, and that he did nothing to encourage her in what 
he terms "her acts of indiscrétion." That when the order for her re- 
moval from the court-room was made, he rose from his seat for the pur- 
pose of removing her himself, quietly and peaceably, and had no inten- 
tion of disturbing or preventing the exécution of the order of the court. 
That he never struck, or offered to strike, the marshal until the marshal 
had assaulted him, and had, in his présence, violently, and, as he be- 
lieved, unnecessarily, assaulted his wife. That he neither drew, nor at- 
tempted to draw, any deadly weapon of any kind in the court-room; 
and that hé did not assault, or attempt to assault. the United States 
marshal with any deadly weapon, in the court-room or elsewhere. He 
represents that after he had left the court>room he heard loud talking in 
dne of the rooms of the marshal, and among the voices proceeding there- 
from he recognized that of his wife; that he thea attempted to force his 
way into that room, and, finding it barred by a crowd of men, so that 
the door could not be closed, he, for the first time, drew from inside his 
vest a small sheath-knife, at the same time saying to the crowd standing 
in his wày, that he did not want'to hurt any one, but that ail he wanted^ 
was to get into the room where his wife was; thatthe crowd then parted, 
and he enteredthe doorway, where someone said, "Let him in, il he 
will give up his knife;" and he then immediately gave up his knife. 
The petitioner.further allèges that in nonc of. thèse transactions did he 
hâve the slightest idea of showing any disrespect to the court or to any 
of its judges, and that the fect that he lost his temper was a natural con- 
séquence of his being himself assaulted, when he was making an honest 
effort to enforce the order of the court, and of his Seeing his wife assaulted 
in his présence. Upon this statement he asks the revocation of the order 
committing him to prison. 

We hâve read this pétition with great surprise at its omissions and, 
misstatements. Asto what occurred under our immédiate observation, 
its statement does not accord with the facts as we saw them; as to what 
occurred at the further end of the room,' and in thie corridor, its, state- 
ment is directly opposed to the concurring accounts of the ofificers of the 
court and parties présent, whose position was such as to preclude error 
in their observations. According to the sworn statement of the marshal, 
which accords with our own observation, so far from having struck or as- 
saulted Terry, he had not even laid his hands upon him when the vio- 
lent blow in the face was received. And it is clear beyond controversy 
that Terry never voluntarily surrendered his bowie-knife, and that it was 
wrenched from him only after a violent struggle. We can only accouut 
for his misstatement of facts as they were seen by numerous witnesses, 
by supposing that he was in such a rage at the time that he lost com- 
mand of himself, and does not well remember what he then did, or what 
he then said. Some judgment as to the weight this statement should 
receive, independently of the incontrovertible facts at variance with ii, 
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may be formed frdiù hîs sp«akît)g of the deadly bowîiB-knife he drew as 
a small sheàth-knife, and of the shameless language and conduct of hia 
wife as "her acts of indiscrétion." No one can believe that he thrust his 
hand under his vept where his bowie-knife was carried without intending 
to draw it. To believe that he placëd his right hand there for any other 
purpose — rsuch as to rest it after the fatigue of his violent blow in the 
marshal's face, or to smooth down'hîs ruffled linen — would be childish 
credulity. But even his own statement adraits the assaulting of the mar- 
shal, who was endeavoring to enforce the order of the court, and his sub- 
sequently drawing a knife to force his way into the room where the niar- 
shal had removed his wife. Yet he offers no apology for hia conduct, 
expresses no regVet for what he did, and makes no référence to his vio- 
lent and vituperative language against the judges and officera of the court 
while under arrest, which ia detailed in the affidavits filed. There is 
nothing in his pétition which would justily any remission of the impris- 
oninent. The law imputea an intent to accoraplish the natural resuit of 
one's acts, and, when thoae acts areof a criminal nature, it will not accept, 
against such implication, the déniai of the transgresser. No one would 
be safe if a déniai of a wrongful or criminal intent would aufïice to release 
the violator of law from the punishment due to his offenses. Why did 
ihe petitioner corne into court with a deadly weapon concealed on his 
person? He knew that as a citizen he was violating the law which for- 
bids the carrying of concealed weapons, and as an ofBcer of the court- 
aud ail attorneys are such oflBcers — was coinmitting an outrage upon pro- 
fessional propriety,and rendering himself liable to be disbarred. Sharon 
V. HiU, 11 Sawy 122, 24 Fed. Rep. 726. Therefore, considering the 
enormity of the offenses committed, and the position the petitioner once 
held in this state, which aggravâtes them to a degree not imputable to 
the generalify of offenders, the court, with a proper regard to ita own 
dignity. the majesty of ths law, and the necessity of impressing upon ail 
men that Ibrcible résistance to the lawful orders ol the courte of the United 
States will not gô unpuuished, however high the offending partiea, can- 
not grant the prayer of the petitioner; aud it is acoordini;ly deuied. 

Sawyeb and Sabin, JJ., concur. 
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in re Chae Chah Fikg. 
(Oireuif Oowrt, S". D. CaUfomia. OctobeT 18, 1888.^ 

1. OHnrasB— ExCLtJSioN Act of 1888— Constbtjction. 

The Chinese exclusion act, approved October \', 1888, took eSect from it» 
passage, and it applies to ail Chinese laborers who had departed from the 
United States, and had not in fact returned and arrived in the United States 
before the passage of the act. 

2. Same— CoNSTiTUTioNAL Law— Ex PosT Facto Law. 

The Chinese exclusion aCt of October 1, 1888, is a valid act. It is not un- 
constitutional as being a law divesting rights fully vested under the several 
treatiea between the United States and China, and the prior restriction acts of 
1888 and 1884, to 'which it is Bupplemental, or as being an ex postfactoia,w 

8. Samb— Obligation of Contkacts— Certificates tjnder Act of 1882. 

Certîficates issued under the restriction acts of 1883 and 1884 are not con- 
tracts between the United States and the Chinese laborers. to whom they are 
respectively issued. They are issued as évidence to identify parties entitled 
to privilèges lirovided for in our treaties with China, and acts passed to give 
them efEect. 

4. Same-^Theaties—Acts of Conoress— Repeal. 

With respect to matters proper for congressional législation, treaties and 
acts of congress stand upon an equal footing as parts of the suprême law of 
the land, and a later inconsistent provision in either repeals the earlier ia the 
other. 

{SyJMiu» by the Court.) 

Pétition for Writ of Habeas Corpus. 

The petitioner is a Chinese laborer, a subject of the empire of China. 
He resided in the state of Galifornia, and foUowed the occupation of la- 
borer, at San Francisco, Cal., from 1875 until June 2, 1887. On the 
last-named day he departed from San Francisco for China, on the steam- 
ship Gaelic, having in hia possession the certificate duly issued to him 
by the coUector of customs of the port of San Francisco, in pursuance of 
the provisions of section 4 of the restriction act of 1882, as amended by 
the act of 1884. He sailed from Hong Kong, China, on bis retiirn to 
California, on the steam-ship Belgic, on September 7, 1888, and arrived 
at the port of San Francisco on October 7, 1888. On October 1, 1888, 
he was on the high seas, en route for California; and until bis arrivai at 
the port of San Francisco, at the date aforesaid, he had no notice, or 
means of knowledge, of the passage by congress of the exclusion act, 
which became a law on October 1, 1888. On his arrivai at San Fran- 
cisco, he presented to the customs officers his certificate so duly issued 
to him, as aforesaid, on his departure, under section 4 of the restriction 
act, as amended in 1884, and demanded permission to land. The col- 
lecter refused to permit him to land, solely on the ground that, under 
the act of congress approved October 1, 1888, supplemeutal to the re- 
. striction acts of 1882 and 1884, the certificate was annulled and made 
. void,and hisrightto land abrogated, and that the petitioner was thereby 
forbidden to again enter the United States. Upon thèse facts appearing 
in the pétition the writ of habeas corpus was issued, and the petitioner 
produced in obédience to its cornmands. 
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1. D. Riordan, Lyman I. Mowrey, and A. H. RîckeUs, for petitioner. 

J. T. Carey, U. S. Atty., contra. 

Before Sawyer, Circuit Judge, and Hoffman, District Judge. 

Sawyeb, J., (after stating ihefacts as above.) The first queption arising 
on the facts stated, is, is the petitioner embraced within the provisions 
of the act of congress approved October 1, 1888, forbidding the coming 
of Chinese laborers iiito the United States? Upon this point, it seems 
to us, there can be no doubt. The language of section 1 of the act, so 
far as it affects the petitioner, is, "that, from and after the passage of this 
act, it shall be unlawful for any Chinese laborer, who shall at any time 
heretofore hâve been * * * ^^ résident within the United States, 
and who shall bave departed * * * therefrom, and shall not hâve 
returned before the passage of this act, * * * to return to * * * 
the United States." And of section 2, "that no certificate of identifica- 
tion provided for in the fourth and fifth sections of the acts to which 
this is supplemental shall hereafter be issued, and every certificate here- 
tofore issued in pursuance thereof is hereby declared void and of no 
efifect, and- the Chinese laborer, claiming admission by virtue thereof, 
shall not be permitted to enter the United States." This language is 
clear and exact, and is susceptible of but one construction. The act, in 
express and unmistakable ternis, fixes the date from which it shall begin 
to operate, and that date is "from and after the passage of this act; that 
is to say, October 1, 1888, when it became a law. In equally clear and 
explicit terms it provides upOn whom it shall operate, and that is "any 
Chinese laborer, who shall at any time heretofore hâve been * * * 
a résident within the United States, and shall hâve departed, * * * 
and shall not hâve returned before the passage of this act," — not every 
Chinese laborer who shall hâve departed and not yet hâve started on his 
return, but every Chinese laborer who shall hâve departed, and shall not 
in fact "hâve returned before the passage of this act." There is no pos- 
sible ground under this spécifie language of inferring an exception in 
favor of those who were on the high seas at the date of the passage of 
the act. Thé act, by express provision, opérâtes upon ail within ita 
terms from "the nloment it was apjproved by the président and became a 
law. Novv, the petitioner had been a résident within the United States, 
àiid he had departed therefrom with his certificate duly issued in pursu- 
ance of section 4 of the prior restriction act, as amended, and he had 

' nôt returned "before the passage of this act." He did not in fact return 
tiUseveraldays after its passage. There cannot be any doubt that the 
act- opérâtes upon him, and, this being so, under section 1 it is unlawful 
for him to return to the United States, and by section 2 his certificate is 
declared to be "void, and of no efiect," and it is provided that he "shall 

' not bè permitted to enter the United States." To admit him, therefore, 
woUld be ta directly violate the unmistakable provisions of the statute. 

; But it is said, it would be a great hardship, and a violation of the faith 
of the nation to, now, shut' out those who were already on the way, re- 
lying upon the treaties and law as they were when they left China upon 
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their retùrn voyage without any means of notice of the change until their 
arrivai. Be it so. That is no concern of the courts, acting judicially, 
except so far as it bears upon the construction of an ambiguous statute. 
The responsibility of this hardship is not upon the courts. They donot 
and cannot make the law. ïhat was a consideraion to be addressed to 
congress and the président. It is the duty of the courts to administer, 
and entbrce the law as they find it. Hardship afibrds no justification, 
or authority, for the courts to take out of the provisions of the statute by 
forced construction, matters that congress clearly, and, unmistakably, 
intended should not be excepted. That congress intended no such ex- 
ceptions is not only apparent from the clear and unambiguous ianguage 
used, but from its own action during the course of the passage of the bill 
through congress, and by the subséquent action of both the executive 
and congress. One of the grounds of a motion to reconsider in the sen- 
ate before final action on the bill, was, that, there might be an opportu- 
nity to provide an exception of this very class of cases, but that body 
jefused to reconsider for that purpose. So the président, in his message 
accompanying his approval, notieed the comprehensive terms of the act, 
and suggested the immédiate passage of another act, or joint resolution 
making this very exception; but congress declined to act upon the s.ug- 
gestion. It is évident, therefore, both from the Ianguage of the act, and 
the action of the président and congress, that no such exception was in- 
tended. It would be a gross assumption of authority for the court to 
now ingraft the exception, so repudiated, upon the act. 

It is next urged with great zeal by petitioner's counsel that if the pe- 
titioner is within the scope of the act, then the act is unconstitutional, 
and void — Fïrst, as divesting a right indefeasibly vested under the treat- 
ies and laws passed in pursuancethereof; secondly, as beingan expostfaclo 
law within the clause of the constitution providing that congress shall 
hâve no power to pass ex post facto laws. The certificate, it is urged, is 
a contract entered into between the United States and the petitioner in 
pursuance of the restriction act, which vests him with a right that can- 
not now be divested under the gênerai principles of public justice, even 
tho'ugh the constitutional provisioii against passing laws impairing the 
obligation of conlracts is in terms only restrictive upon the states. We 
thmk this is not the correct view. There is no contract between the 
United States and individual Chinese laborers at ail. The Chinese labor- 
ers obtain no rights under the acts of congress beyond what is secured to 
them by the treaties- There is no considération moving Irom them, in- 
dividually or collectively, under the act ol congress, upon which a con- 
tract was founded. AU the rights'they hâve arederivative, merely, rest- 
ing upon the stipulations of the treaty between the two governments, 
which are the contracting, and only contracting parties Instead of en- 
larging their rights, the acts of congress are restrictive in character, 
and the restrictions were adopted in pursuance of the agreenient allow- 
Ing such restriction in the last treàty. The cèrtificates are mère instru- 
ments of évidence, issued to aff'ord convenient proof of the identity of 
the party entitled to enjoythe privilèges sectired by the treaties, and to 
v.3t)F.no.7— 28 
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prevent frauds, and they are so-d^ignated in the last act. The aet, in 
fact, restricted the évidence upon which their righls and privilèges could 
be established . Before the passage of the restriction acts Chinese laborers 
could be admitted on any évidence compétent under the ordinary rules 
of évidence; now, by the act of 1884, they are limited to the particular 
certificate prèscribed. It was not a contract in any proper sensé, but 
only an instrument of évidence to establish the identity of the party al- 
ready entitled to certain privilèges under the compact, not between them 
and the United States, but between the two contracting governraents. 
There was no niutual considération, or discussion of the terms of a con- 
tract between the United States and Chinese laborers, who were afFected 
by the restriction acts. There was no meeting of two minds on the terms 
of an agreement. The Chinese laborers were not consulted at ail in the 
matter. The restriction acts, and certificates provided for therein, are, 
fiimply, sovereign commands aiid prohibitions, to which the Chinese la- 
borers affected were compelled to submit, willing or unwilling. To call 
thèse acts and certificates provided in pursuance thereof a contract would 
be an abuse of language. As between the two governments treaties are 
laws, and they confer rights and privilèges as long as they are in force, 
and, doubtless. Some rights accrue and become indefeasibly vested by 
covenants or stipulations that hâve ceased to be executory and hâve be- 
come fully executed, as in the case of title to property acquired thereun- 
der* But we do not regard the privilège of going and coming from one 
country to another as of this clasaof rights, The being hère with a right 
of remaining is one thing, but voluntafily going away with a right at 
the time to return is quite another. The right of congress to legislate in 
such manner as to control and repeal stipulations of treaties granting this 
latter class of rights was clearly recognized in Ah Limg'a Case, 9 Sawy 
308, 18 Fed. Rep. 28, decided by Mr. Justice Field, and concurred in 
by myself. Says the court: 

"A treaty is in its nature a contract between two nations, and by writers on 
law is generally so treated, and not as Iiaving of itself tlie force of a législative 
act. Tlie constitution of ttie United States, liowever, places botii treaties and 
laws made in pursuance thereof m the same oategory, and déclares them to 
be the suprême law of the land. It does not give to eitiiei a pararaount au- 
thoiity over the other. So far as a treaty opérâtes by its own force, without 
législation, it is to be regarded by the courts as équivalent to the législative 
act, but notliing f urther. If the subject to which it relates be one upon which 
congress can also act, that body may modify its provisions, or supersede them 
entirely. ïhe immigration of foreigners to tlie United States, and the condi- 
tions upon which they shall be permitted to remain are appropriate subjects 
of législation, as weli as of treaty stipulation. Ko treaty can deprive congress 
of its power in that respect. As said by Mr. Justice' Ctjetis, in the case of 
Taylor v. Morton . ' Inasmuch as treaties mnst continue to operate as part of 
onr municipal law, and be obeyed by the people, applied by tiie judiciary and 
executed by the président, while they continue unrepealed; and inasmuch as 
the power of repealing thèse municipal laws raust réside somewhere, and no- 
body otlier than congress possesses it, then législative power is applicable to 
such laws whenever they relate to subjects which the constitution lias placed 
under that législative power.' 2 Curt. 459. An act of congress then, upon 
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a Bubjeet within its législative powêr, is as binding upon thé courts as the 
treaty on the same subject. Both are binding except as the later oneconflicts 
or interfères with the former. If the nation with whora we hâve made the 
treaty objects to the action of the législative department, it may présent its 
complaint to the executive department, and take such other measures as it 
may deem that justice to its own citizens or subjects require. The courts can- 
not heed such complaint, nor refuse to give effect to a law of congvess.how- 
ever much itmay seem tocontiict with the stipulations of the treaty. Wlietlier 
a treaty has bnen violât' d by our législation so as to be the proper occasion of 
coiiiplaint bythe foreigngovernment is not a judicial question Tothecourts 
it is siuiply a case of conflicting laws, the last modifying or superseding the 
earlier. " 

This same principle was stated by me again, în Ah Ping's Case, 11 
Sawy. 20, 21, 23 Fed. Rep. 329. In the Head Money Cum, 112 U. S. 
598, 5 Sup. Ct. Rep. 247, the suprême court cites the case oî Ah Lung, 
mpra, upou the point stated in the passage qiioted, and approves the 
doctrine stated, adding: 

"It is very difllcult to understand how any différent doctrine can be sus- 
tained. A treaty is primarily a compact betweenindependent nations. It dé- 
pends fortheenforceuientof its provisions on the ihierestand thehohorotthe 
governmenis which are parties to it. If this fail, its infraction beconiea the 
subject of international negotiations and réclamations, so far as Ihe injured 
party choosi'S toseek redress, which may m the end be enforced by actual war. 
It is obvious that with ail tliis the judicial courts hâve nothing to do, and can 
give no redress. But a treaty may also contain provisions wliich conter c'cr- 
tain lighls upon the citizens or subjicts of one of the nations resMing in the 
territorial liiuits of the other, wiiicli partake of tlie nature of municipal law, 
and whicli are capable ofenfiirceinént as l)etween private parties in tlieiourts 
of the country. An illustration of tliis charauter is found in treaties which 
regulate tlie mntual riglits of citizens and subjects of the contracling nations 
in regard to rigjits of propeity by descent or inheritance, when tlie imlividu- 
als conceined are aliens. Tlie constitution of the United States places such 
provisions as thèse in the same category as other laws of congress, by its déc- 
laration that, • this constitution, aiid the laws made in pursuauce thereof, and 
ail treaties made or wiiich shall bemade under authority of the United htates, 
shall be the suprême law of the land.' A treaty, then, is a law of Ihe laud, 
as an act ot congress is, wlienever its provisions prescnbe a rule by wliich the 
riglits of the prnate citizen or subject may be dttermined. And when such 
rigiits are of a nature to be enforced in a court of justice, that court resoris to 
the treaty for a rule of décision for the case before it as it would to a statute. 
But even in ihis aspect of tiieCMse Ihere is nothing inthis law which niakes it 
irrepcalable or imch.iiigeable. ïhe constitution gives it no superiority over 
au act of congress in this respect, whith may be repeali d or modified by an 
act of a later date. Nor is there anything in its essential cliaracter, or in the 
branches of the goveruraent, by which the treaty is made, wh ch gives it tliis 
superior sanctity. • * * In short, we are of opinion that, so far as a 
treaty made by the United States witli any foreign nation can beeome the sub- 
ject of judiciid cdgilizance in the courts of this country, it is subject to such 
acts as congress may pass l'or its enfoi cernent, modiUcation or repeal." 

This doctrine was again repeated at the last term of the suprême court, 
■with empliasis, in Whitney v. Robertsmi, 124 U. S. 193, 195, 8 Sup, Ct. 
Eep. 456. The coiiirt closes the décision with thèse conclusions: 
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"It follows, therefore, that when a law is clear in îts provisions, its valid- 
ity cannot be assailed in the courts for want of conformlty to stipulations of 
a previous treaty nofc already executed. Considérations of that character be- 
long to another department of ttie government. The duty of the courts is to 
construe and give effect to the latest expression of the sovereign will." 

The Oherolcee Tobacco Case, 11 Wall. 616, and U. S. v. McBratney, 104 
U. S. 621, 622, establish the same doctrine. See, also, U. S. v. Benzon, 
2 Cliff. 513, upon the question of vested rights. We are satisfied that, 
under the doctrine established by the cases cited, the act in question is 
valid in the respect stated in the first branch of the point under discus- 
sion. 

In support of the proposition, that the act is an ex post facto law, and, 
therefore, unconstitutional, counsel for petitioner rely upon the cases of 
Cummings v. Missouri, 4 WaU, 277, and Ex parte GarUxnd, Id. 333. We 
were familiar with those cases, but we hâve exaroined thern carefuUy, 
and are of opinion that they do not touch this case. We do not find 
any élément of an ex post facto law in the act now in question. There is 
hothmg in the nature of an offense in a Chinaman's departing from the 
Country, and his departxire is notniade aii offense; and there is nothing 
in the nature of punishment or of a penalty imposed for the act of hav- 
ing departed from this country, in providing, in the interest of the peo^ 
pie of the United States, under a change of public poiicy, that he shall 
not return. There is simply a repeal by congress of a prior law found 
in the stipulations of the treaty with China. 

We bave, heretofore, found it our duty, however unpleasant, at times, 
to maintain, fearlessly, and steadily, the rights of Chinese làborers un- 
der our treaties with China, and the acts of congress pasçed to carry thern 
ont. That we hâve been right in law, is established by the fact that 
our décisions hâve been affirmed by the suprême court of the United 
States on every point of law and construction of the act that bas been 
raised, or discussed before us in the courts and taken to that tribunal for 
its considération. That we hâve been nght in fact, as well as in lap, in the 
view we entertained of the intention of congress, as expressed in the sev- 
eral restriction acts, is abundantly evidenced by the fact that at every 
session smce our construction of the acts passed was made public in Ah 
Quan's Case, 10 Sawy 223, 21 Fed. Rep. 182, more than four years ago, 
congress bas persistently refused to pass any law which conflicted with 
the stipulations of our treaties with China until the àct now under con- 
sidération was hastily passed, af'ter the government had failed.to, seciirç 
■the desired objects by further treaty stipulations without a violation of 
those already existing. As we faithfuUy enforced the laws, as'we found 
theto, when they were in favor of the Chinese làborers, we dëein it, 
equally, our duty to eijforCe them in ail their part§, now that théy are 
unfavorable tp them. In view of what has.heretofor^ occurred îv;iili réf- 
érence to the administration of our treaties and laws upon the subject 
under considération, we deem it proper to express the hope, that» 80 Ipng 
as we sït upon the judgment seat, we shall bç endowed with swfflçignt 
courage and firmness to admiuiater lionestly, and, faithfully, acqording 
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to its true import, any valid law that congress may, in its wisdom, see 
fit to enact upon this, or any other, subject. That is what the judicial 
department of this government is established for, and when it ceases to 
perforai ita whole duty fearlessly and persistently by reason of popular 
clamor, or other improper outside influences, it will hâve ceased to per- 
form its proper functions, and failed to answer the purposes of its créa- 
tion. It is not the function of the courts to abrogate an unsatisfactory 
law by arbitrarily refusing to enforce it. The only proper mode of get- 
ting rid of such a law, is, for congress to repeal or modify it. We enter- 
tain no doubt that the act in question is valid, and that the petitioner is 
expressly forbidden by its terms to enter the United States, and that it 
would be unlawful for him to do so. The resuit is that ho is not unlaw- 
fuUy restrained of his liberty, and that be must be remanded; and it is 
Bo ordered. 



In re YuNG Sing Hee. 

iCireuit Court, D. Oregon. October 10, 188a) 

1. Chikése— Childben Born in United Statbs— CiTizBNSHrp. 

A persôD born in the United States of Chinese parents is, by the rnle of the 
common law, and by force of the fourteenth amendaient, a citizen of tbe 
United States, and, when restrained of his or her liberty of locomotion therein, 
may be delivered therefrom, on habeas corpus, by the proper national court. 
Sx parie Ohm ICing, 35 Fed.Rep.'iSi, &&imed. 

5.SAMB — Exclusion Acts — Construction. 

Neither of the exclusion acts of 1882, 1884, or 1888 purport to exolude from 
the United States the descendants of Chinese. born within the jurisdiction 
thereof. 

A. CONSTITUTIONAL LaW— BiLLS OF AtTAINDER— BaNISHMBNT. 

A législative act which undertakes to inflict the punishment of banishment 
or exile from the United States on a citizen thereof, for any cause or no cause, 
or because of his race or color, is a bill of attainder within the prohibition of 
' ■'- the constitution, and therefore void. 

iSyllabus by tJie Court.) 

Pétition for Writ of Habeas Corpus. 

Pavl R. Deady, for petitioner. 

ieiyis X. AfcdrtAttr, for the United States. 

Deady, J. The writ was allowed in this case on October 8, 1888, 
;and the heiaring look place on the lOth of the same month. 

The pétition of Yung Sing Hee states that she was born in San Fran- 
•cisco on January 16, 1866, and is a citizen of the United States; that 
fihp is restrained of her liberty by John R. Hill, the master of the steàm-' 
ehip Danube, on. which she took passage from Vancouver, B. C, for 
Pprtjand, ,Or.,.on October 6, .1888.;.. that the cpllector of «ustoms of this 
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port refuses to allow her to be landed from said vessel on the ground 
that she is a Chinese woman, without a retum certificate, and that, un- 
der the récent exclusion act, her landing is prohibited under any cir- 
cumstances. 

The return of the master to the writ admits the fact stated in the pé- 
tition as to the custody of the petitioner. 

On the hearing the United States district attorney intervened on be- 
half of the United States, and contested the allégation that the petitioner 
is a citizen of the same, and entitled to land therein. On the hearing 
it was satisfactorily shown that Yong Soy Yat is a Chinese merchant of 
this city, where he bas resided seven or eight years, as a member of the 
firm of ïay Ghung Lung. Tliat for the 19 years prior to coming hère 
he lived, in San Francisco, where he kept a store, and about 1863 was 
married to Ka Ho, a Chinese woman, at729 Sacramento street, by whom 
he had two children, a boy and a girl; the former being born in 1864, 
and the latter in 1865. That about eight years ago the raother and the 
two children went to China on the steamer Oceanic, where the former 
died not long since, and the boy remains with his parental grandfather, 
at school. 

The petitioner is this girl. She came from China on the Canadian 
Pacific steairi-ship to Victoria, a short time since, and from there hère 
on the Danube, as stated in the pétition. 

The testimony on which thèse facts are found, although given by Chi- 
nese persons, is consistent, reasonable, and convincing. It is probably 
much more entitled to crédit thaû that on which hundreds of Europeans 
are every day admitted to become citizens of the United States. 

The father was directly corroborated in the main by the testimony of 
two Chinese merchants of this city, who lived near him, and knew him 
and his family, in San Francisco, from about the time of his marriage 
until the departure of the latter for China; and a rigid cross-examina- 
tion failed to impair in the least the probabllity of their statements, or 
to cast a shadow of suspicion on their honesty. 

On this State of facts, both by the common law and the fourteenth 
amendment, the petitioner is an American citizen, and is entitled to 
come and go within the United States as any other sueh citizen. She 
was born withm or subject to the jurisdiction of the United States, and 
is therefore a citizen thereof. See Ex parte Chin King, 35 Fed. Kep. 354, 
(lately decided in this court;) InreLook Ki Sing, lOSawy. 353, 21 Fed. 
Rep. 905. 

This being so, she is not within the purview of any of the restriction 
acts, which do not apply to American citizens of Chinese descent, any 
more than to those of Êuropean descent. 

The act of 1882 (22 St. 68) relates exclusively to "Chinese laborers," 
whether"skilled orunskilled;" and aodoes the act of 1884 (23 St. 118.) 
Section 15 of the latter act déclares that it "shall apply to ail subjects 
of China, and Chinese, whether subjects of China or any other foreign 
power." This clause was doubtless inserted to bring the Chinese rési- 
dents of the British colony Hong Kong within the purview of the act; 
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but it also, by a necessary implication, limits îts opération to Chinese 
who are subjects of China or some foreign power, not including such aa 
are citizens of the United States. 

The récent act of October 1, 1888, purports to be a supplément to 
that of 1882, and is confined in terms to "Chinese laborers." As to 
them, it changes the law so as to prevent, if literally construed, the re- 
tum of a Chinese laborer to the United States under any circumstances; 
not even when he left the country on the faith of a treaty with this gov- 
ernment, and its certificatej giving him the right to return, and is within 
the sight of the American shore, on bis way back, when the act takes ef- 
fect. 

So harsh and unjust a measure as this conceming the intercourse be- 
tween friendly nations maintaining diplomatie relations is something uu- 
precedented in this âge of the world, and can only be accounted for by 
the fact that a presidential élection is pending, in which each poiitical 
party is trying to outbid the other for the "sand lot" vote of the Pacific 
coast, and particularly for that of San Francisco. 

Neither is the petitioner a laborer. Indeed, I suppose no Chinese 
woman is a "laborer" within the meaning of the statute. This one, at 
least, does not belong to that class. She is the daughter of a merchant, 
and the testimony is that she does not work at anything but sewing, and 
not at that for a living, but only for her own purposes. But still, were 
she not a citizen of the United States, and although she is not a "la- 
borer," she would not be entitled to land, except on the certificate of her 
own government as to her identity and occupation or profession. 23 
St. 116. 

However, if the exclusion act is intended to apply to citizens of the 
United States of Chinese descent, it is so far beyond the power of con- 
gress to enact, and therefore unconstitutional and void. The constitu- 
tion déclares, (article 1, § 9,) "No Mil of attainder or ex. post facto law 
shall be passed." 

A bill of attainder is a spécial act of the législature, which inflicts pun- 
ishment without a judicial trial. If the punishment is less than death, 
the act is called a "bill of pains and penalties." Cummings v. Missouri, 
4 WaU 832. The phrase "bill of attainder," as used in the constitu- 
tion, includes bills of pains and penalties. Fletcher v, Peck, 6 Cranch, 
138. 

Banishment or exile is a recognized mode of punishment. Rap. & 
L. Law Dict. "Banishment." The bill against the Earl of Clarendon, 
passed in the reign of Charles II., enacted that the earl should suflfei 
perpétuai exile, and be forever banished from the realm. Hume's His- 
tory of England. 

A législative act which undertakes to inflict the punishment of banish- 
ment or exile from the United States on a citizen thereof, and thereby 
deprive him of the right to live in the country, for any cause or no cause, 
or because of his race or color, is a bill of attainder, within the clause of 
the constitution of the United States, prohibiting the passage of sucb 
bills, and is therefore void. 
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"Bills ofiliis sort," says Mr. Justice Story, "hâve been most usiially 
passed in England in times of rébellion or gross subserviency to the 
crown, or of violent political excitements; perîods, in which ail nations 
are most liable (as well the free as the enslaved) to forget their duties, 
and to trample upon the rights and iiberties of others." Comm. § 1344. 

"In thèse cases," says Mr. Justice Pield, "the législative body, in ad- 
dition to its legitimate functions, exercises the powers and office of a 
judge; it assumes, in the language of the text-books,judicial magistracy; 
it pronounces upon the guilt of the party, without any of the fonns or 
safeguardsof trial; it détermines the sufficiency of the proofs produced, 
whether conformable to the rules of évidence or otherwise; and it fixés 
the d^ree of punishment in accordance with its own notions of the enor- 
mity of the offense." Gummings v. Missouri, 4 Wall. 323. 

The petitioner is entitled to her discharge, and it is so ordered. 



In re Tong Wah Sick d cH. 

(Oweuii Court. N. B. CaUfomia. October 17, 1888.) 

Oetnesb — ExcLtrsiON Act of 1888— Depahtubb from United States. 

Chinese subjects purchasins through ticUets, and embarkin? in an Ameri- 
can vessel, frpm one American port to another, who do not leave the vesset 
when she, having leave to do so, touches at a foreign port, hâve not departed 
from the United States within tbu meauing of the Chinese exclusion act of 
congress of October 1, 1888, 

Pétition for Writ of J3a6ea« Cbrpta. 
T D. Eiordcm, for petitioners. 
John T. Carey, U. S. Atty., contra. 
: Before Sawyer, Circuit Judge, and Hoffman, District Judge. 

Sawyer, J, The three petitioners being Chinese subjects, résidents- 
of Washington Territory . embarked on the American steam-ship Uma- 
.tilla, for San Francisco, Cal. , since October 1, 1888, having purehased 
a through ticket. The steam-ship, with leave to do so, touched at Vic- 
toria, B.. G. but the petitioners did not go ashore, or leave the ship. 
On her arrivai at San Francisco, the collector of the port refused to per- 
mit the petitioners to land, on the ground that they had departed from 
the United States since the passage of the late exclusion act, the ship 
having stopped at a foreign port, and that the late act forbade their re- 
turn. We are satisfied that there was no departnre from the United 
States, within the meaning of the act. They left one American port for 
another, upon a through passage upon an American vessel, without any 
intention of landing in any foreign country. They were ail the time- 
within the jurisdiction of the United States, and, constructively, in the 
territory of the United States. An aiialogous question was decided by 
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Mr. Justice Field, with the concurrence of the circuit judge, in the caso 
of Ah Sing, the Chinese cabin waiter, in 7 Sawy. 537, 13 Fed. Rep. 286, 
and the case of Ah Tie et al. , the Chinese laborers, 7 Sawy. 542, 13 Fed. 
Rep. 291 . This is a stronger case in favor of petitioners. The petitionera 
are, therefore, unlawfuUy restrained of their liberty, and must be dis- 
cbarged, and it is so ordered. 



In re Jack Sen et cd. 

(Vireuii Court, N. D. Oalifornia. October 34, 1888.) 

Chinbse— Exclusion Act dp 1888— Chinese Beamen. 

A Chinese laborer, wlio ships on an American vessel, at an American port, 
for a round voyage, and who does not land at any foreign port, bnt remains 
on board until the voyage is completed, does not départ f rom the United States 
within the meaning of the exclusion act of October 1. 1888. 

Pétition for Writ of Habeas Corpus. 
T. D. Riordan, for petitioners. 
J. T. Carey, U. S. Atty., contra. 
Before Sawyer, Circuit Judge. 

Sawyer, J. The petitioners are 10 Chinese laborers, subjects of the 
•emperor of China. They, werein the United States on November 17, 
1880, and hâve been résidents of the country ever sinoé. Ou August 29, 
1888, the petitioners, at the port of San Francisco, shipped on board the 
stèamship Colima, as part of the crew, for a voyage from said port to 
tbe port of Panama, in the state of New Granada, and return to San Fran- 
cisco, the shipment being for the round voyage, and San Francisco the 
port of their discharge. The steam-ship Colima is an American vessel, 
sailing under the American flag, regularly engaged in the transportation 
of passengers and merchandise between the said ports of San Francisco 
and Panama. The said vessel sailed from the port of San Francisco for 
Panama and return on August 30, 1888, having said petitioners on board, 
as a par;t of her crew for the round voyage. She arrived at Panama on 
September 22, 1888, and sailed from Panama on October 1, 1888, on 
her return voyage to San Francisco, where she arrived on October 21, 
1888, with said petitioners on board, as a part of her crew, the said pe- 
titioners having remained on said ship, and not landed therefrom in any 
foreign land from the time the ship left San Francisco tiil her return to 
said port. On their return to San Francisco, the collecter of the port 
refused to permit them to land, on the ground that they had departed 
from the country, and under the exclusion act passed October 1, 1888, 
it had become unlawful for them to return to the United States. This 
wrij; of habeaa corpus v/as thereupon issued upou their pétition, to dé- 
termine their rights under the act mentioaed, . .... 
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The only question is, had the petitioners departed from the Unîted 
States within the meaning of thàt act? This is not a new question in 
this court. In The Case ofthe Chinese Oabin Waiter, Ah Sing, who went 
to. Australia on the City of Sydney, touching at various foreign ports, 
without the certificate required to be obtained by every Chinese laborer, 
•who "shall départ from the United States," Mr. Justice Field, after an 
elaborate discussion of the question, with the concurrence of the circuit 
judge, held that the petitioner was not within the provision of the act 
requiring a certificate, as he was ail the while upon an American vessel, 
upon which he shipped in the United States for the round voyage to 
Australia and return to an American port, where he was to be discharged. 
Case of Chinese Cabin Waiter, 7 Sawy. 536, 13 Ped. Rep. 286. And in The 
Case of the Chinese Laborers, Ah Tie and others, who shipped on the same 
steam-ship at San Francisco for a voyage to Austialia and return, where 
the petitioners went on shore temporarily, in Australia, with the per- 
mission of the captain, the same judges held, after mature considération, 
that, going upon shore, not with an intent to remain àshore, under the 
circumstanees of the case, with the permission of the captain, did not 
bring them within the provisions of the act. Case of Chinese Ixiborers, 7 
Sawy. 642, 13 Fed. Rep. 291. I can add nothing to the reasoning of 
Mr. Justice Field in those cases. The point is substantially the same 
as in this case. The petitioners in the cases cited had not departed from 
the United States, within the meaning of the act requiring ail " departing" 
Chinese to obtain the specified certificate, as the only évidence of a right 
to return. So, in this case, the petitioners hâve been within the juris- 
diction of the United States durihg their entire voyage, being on an Amer- 
ican vessel, and, in contemplation of law, ail the time within American 
territory, without any intention of departing thereirom. There was no 
departure from the United States within the meaning ofthe act of Octo- 
ber 1, 1888. They are unlawfuUy restrained of their liberty, and must 
be discharged; and it is so ordered. 



The t. p. Oakes. 

Rafteby et d. v. The T. P. Oakes, (Reed, Claimant.) 

(Circuit Court, D. Oregon. October 18, 1888.) 

1. Sbameh— DrscHABGE— Bt Constilah Opficek. 

A coDsular officer of the United States may discharge a seaman. on the ap- 
plication of the master, for any cause sanctioned by the usages and principles 
of maritime law, as recognized in the United States, on the payment of the 
wages then earned; and ail claim for wages for the remainder of the voyage 
is tïereby eut off and barred. ' 
8. Samk— Shibking Dutt — Insolèncb. 

A premeditated and persistent shirking and slighting of duty, or a deliber- 
. ate and continued attitude of insolence and défiance by a seaman, is a suffi- 
cient cause for discharge, particularly when it appears that the seaman theieby 
inteads to coerce or constrain the master in the discharge of his duty. 
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8. Samb— Evidence— Consul AB CebtificatI!. 

A consular certificate of tbe discbarge of aseaiman on. the application of the 
master is oti\y prima faeie évidence of the material facts stated therein; and 
in a suit for wages for the unperformed part of the voyage by the discharged 
seaman, it may be sbown that such discharge was illégal, or without sufiScient 
cause. 

ISyllabus by the Court.) 

In Admiralty. Libel for wagës. 
John H. Woodward, for libelants. 
Edward N. Deady, for claimant. 

Deady, J. This suit is brought by the libelants, John Raflery and 
Jorgen Olsen, against the ship T. F. Oakes, to recover the sum of $150.65 
each, alleged to be due them as wages for services, as seamen thereon. 

It is alleged in the libel that on May 25, 1888, the libelants shipped 
on the Oakes, then lying at the port of San Francisco, for a voyage from 
there to Nanaimo, B. C, thence to Acapulco, and thence to a port of dis- 
charge on the west coast of the United States, the voyage not to exceed 
six months; that on said day the libelants agreed with the master of the 
Oakes, Edward W. Reed, to serve as able-bodied seamen on said voyage 
at the wages of $40 a month, and signed articles to that etîect; that the 
libelants performed their agreement, as seamen on board said vessel, un- 
til it arrived at Acapulco, when and where the master put the libelants 
ashore, without just cause, and without the payment of their wages; that 
the Oakes arrived at Portland on September 17, 1888, when and where 
she completed her voyage, and is now lying; and that, the premises con- 
sidered, the libelants are each entitled to recover the sum of $150.65. 

The answer of the master and claimant, E. W. Reed, admits the allé- 
gations of the libel, as to the voyage of the Oakes and the shipment of 
the libelants as seamen thereon, but dénies that the libelants performed 
their agreement, or that they were discharged without just cause, or with- 
out the payment of wages, or that there is anythiug due either of them 
on account of the voyage, 

*It is also alleged in the answer that during aU the voyage the libelants 
were insubordiuate, and refused to obey the lawful commands of the offi- 
cers of the vessel, and by persuasion and threats prevented the rest of 
the crew from doing their duty thereon; that on account of said insub- 
ordination and misconduct, the libelants were taken before R. W. Lough- 
ery, the United States consul at Acapulco, Mexico, where they were 
"discharged, and paid in full ail wages due them," on "account of said 
insubordination and continued disobedience to the lawful commands of 
the ofScers of the vessel." 

The shipping articles, in addition to the description and duration of 
the voyage, provide that the crew must "load and unload ail cargoes if 
required," — "bend and unbend sails, trim, coal, and dock the ship at 
her port of discharge, if required, or pay for the same being donc;" and 
that "no dangerous weapons or grog allowed, and none to be brought on 
board by the crew," nor any "raoney advanced during the voyage." 

The articles also contain the gênerai stipulation in the form of the 
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agreement given in the table A of the schedule to tlie shipping act just 
followiùjg section 461 2 of the Revised Statutes, to the effect that the " crew 
agrée to conduct themselves in an orderly, faithful, honest and sober 
manner, and to be at ail times diligent in their respective duties, and to 
be obedient to the lawful commands" of their superior ofBcers, "whether 
on board, in boats, or on shore." 

Attached to the articles is a certificate, dated August 11, 1888, given 
under the hand and sealof the United States consul at Acapulco, Mexico, 
R. W. Loughery, to the effect that the libelants on July 26th were duly 
discharged at that port from the ship T. F. Oakes of New York, "ac- 
cording to law," "for insubordination;" the master, C. W. Reed, "hav- 
ing deposited in this consulate" the sum of $82.66 as wages for each of 
them, and $80 extra wages. 

It also appears from the testimony of the libelants that they are mem- 
bers of what is called "the Coast Seamen's Union of the Pacific Coast." 
A letter was found by the mate in the forecastle of the vessel atthis port, 
dated "August 9, 1888," and addressed as follows: "John Raftery, and 
crew of T. F. Oakes — Dear Comrades." It purports to be written by 
one "H. Furwell " on paper with the title of this "Union, "and the words, 
"Headquarters, San Francisco, Cal., 613i East street," printed at the 
head of the sheet. It reads as follows: 

" Your letter from Acapulco has come to Iiand, has been read in hère in the 
office a dozen times, and has caused much merriment. It was tiiought hère 
that he (the master of the Oakes) would try to get rid of you, and evidently 
he is trying pretty hard, but the policy which you hâve followed will œaké 
that just about impossible. With référence to weighing eut the provisions 
for each man, Hutton says there are no law on the pdnt, and no décisions 
eitber, and that the point is a deUcate one, and had betteir not be touched ; but 
one man should be présent to see provisions weighed. About keeping up on 
afternoon watches, he says that Hoiïman held that when work wasneoessary 
the men will hâve to do it, and further, that the men are not compétent to 
judge whetherit be necessary or not; so you, inasmuch as it will be a judge 
and not a jury's décision you would hâve in any suit for wages, it would not 
be safe to try. Tou bave your medieen though, flrst in the coals and theii at 
anythiiig which comes along. You know as long as you prétend to work, as 
long'as you make an effort, no matter how small, he can do nothing; as long 
as you work he can do nothing. If only twenty-five tons of coal get out per 
4ay you are doing as much as you can, you know; and that settles it. 

"In taking in sails you may be an hour to do what could be done in flve 
minutes. Yoù may be 4 hours hoisting a top-sail, and he can do nothing; if 
his sails blow away you cannot help it, and so forth. You know pretty well 
how to do that, anyhow. " 

Then follows a page or so on the state of the sailor market in San 
Francisco, and the prospect for the winter. 

A certificate under the hand and seal of the same consul at Acapulco, 
on August 15, 1888, addressed "To whom it may concern," was ofFered 
in évidence. It is to the effect that the Oakes arrived at that port on 
July 21&t, with a crew reported by the master "as disposed to resist dis- 
cipline and refuse duty;" that the libelants "were supposed to be the 
ringleaders, and after two or three days were discharged and paid off, 
belieying that when they were removed there would be peace; on the 
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coritràry, the next day nearly ail the nien rëfuséd duty," Haming them, 
The master "was compelled to hire men from shore to unload the coal, 
of which there were 3,000 tons on board. The obdurate seamen refus- 
ing duty were sent to prison by me, and were kept confined by the cap- 
tain of the port until the ship was ready for sea." 

The libelants admit that soon after the arrivai of the vessel at Aca- 
pulco they were taken before the consul atthat port, and there discharged 
^by the master, with the consent of the consul, for insubordination, and 
that the consul afterwards procured a passage for them on the steamer to 
San Francisco, and tendered them the balance of the wages deposited 
with him, which they refused to take. 

By the gênerai maritime law a master is authorized to discharge a sea- 
man at either a foreign or domestic port for continued disobedience or 
insubordination, and such discharge terminâtes the relation of such sea- 
man to the vessel and his right to compensation for the unperformed 
part of the voyage. Hvtchimon v. Coambs, 1 Ware, 70; 2 Pars. Shipp. & 
Adm, 80. 

By section 4580 of the Revised Statutes, as amended by the act of 
June 26, 1884, a consul is authorized to discharge a seaman on the ap- 
plication of the master, or that of the seaman. The causes for which he 
may discharge on the application of the seaman are specified, but not in 
the case of the application by the master. In either case, before a dis- 
charge is made, the consul must require of the master payment of the 
wages then due the seaman; but as I read the statute, the payment of 
extra wages is not required where a seaman is discharged formisconduct. 
Nor should it be. There is no ground on which such a seaman is en- 
titled to any such considération. 

By section 1752 of the Revised Statutes the président is authorized to 
prescribe régulations concerning the duties of consular officers. In the 
bookof "Consular Régulations," approved February 3, 1888, it is stated 
(section 178) that a master cannot lavvfuliy discharge a seaman in a forr 
eign port without the intervention of a consular officer, and that one of 
the usual cases in which a seaman may be discharged is his "miscon- 
duct." It is also provided therein (section 181 :) "When a seaman is 
discharged in a foreign port, it is the duty of the consular officer to at- 
tach acertificate thereof to thecrew-list and shipping articles," for which 
a form is given on page 573. 

It appears, then, that the discharge of the libelants at Acapulco was 
in due form; and the only question is, was it done on sufficient cause, 
and what is the eff'ect of it? 

The causes for which a seaman may be discharged on the master's ap- 
plication not being specified in the statute, must needs be, in the lan- 
guage thereof, such as are sanctioned by "the principles or usages of 
maritime law, as recognized in the United States." 

In my judgment a premeditated and persistent shirking and slighting 
of duty, as well as a deliberate and continued attitude of insolence and 
défiance to his superiors, on the part of a seaman, is such a cause; par- 
ticularly where it appears that the seaman thereby intends to coerce or 
cpnstrain the master in the discharge of his duty. Such oonduct is in 
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effect dieobédience and insubordination în its most iùjurious and provok- 
ingform. 

The certificate of the consul is not conclusive évidence in this suit on 
that point, but it is prima fade évidence that the libelants were duly dis- 
charged for insubordination^'. In the case of the steamer Uncle Sam, 1 
McAll. 77, it was hdd that the certificate of the consul to the discharge 
of the seaman does not preClude the court from inquiring into the cause 
of the discharge. But vhe certificate. is made by a public officer, in pur- 
suance of a statute, and is therefore prima /aoe évidence of the pertinent 
or material facts contained therein, as' against the libelants. 1 Whart. 
Ev. §§ 640-643; The Nith, ante, 86. 

And first, as to the letter from the secretary or agent of the"Coast Sea- 
man's Union," H. Furwell. There is no doubt in my mind of its gen- 
uineness. The internai évidence is very satisi'actory; and it is equally 
clear that it was written in reply to one from the libelant Raftery, as 
spokesman for the crew, from Acapulco, detailing the progress of the voy- 
age, including the contest with the master for the rule of the vessel. 
But it is quite certain that the libelants never saw the letter, as they left 
Acapulco ior San Francisco at the date of it. Under the circumstances, 
it is fair to présume that itwas delivered tosomeof the "crew," towhom 
it was addressed, as well as Raftery. However, it betrays the animus and 
ideas of the "Union," ofwhich thèse libelants are members and co-work- 
ers, and plainly discloses the illégal and dishonest practices and conduct 
to which a crew of that kind might and would resort, for. the purpose of 
having their own way "on board ship," and getting along with as little 
work as possible. 

The letter is material as showing the probable character of Raftery's to 
the "Union," to which it is a reply, as well as the probable state of mind 
and sensé of duty, or want of it, in which the libelants went on board the 
Oakes. They already knew, as the letter states, how to idle along and 
consume a day in discharging 25 tons of côal instead of 250, to be an 
hour taking in sails that could be donc in five minutes, to be four hours 
hoisting a top-sail, or let the sails blow away. 

The oral évidence consists of the testimony of the libelants on their 
own behalf and that of the mate, who was also discharged, with bis con- 
sent, at the sarae time they were; and the testimony of the master and 
/second mate, row mate, for the claimant. 

The libelants are young raen. Raltery is entered in the articles as of 
New York, aged 27 years, and says he has been two and a half yearson 
this coast. Olsen is entered as of Norway, aged 22 years. He says he 
has been five years at sea and two on this coast. He is apparently can- 
did and outspoken, and, while claiming that he did bis duty, substan- 
tially admits several instances of gross misconduct. Raftery is suUen 
and taciturn, and dénies most of the instances of misconduct alleged 
against him in the testimony of the master and second mate. 

The first mate appears to bea pleasant, plausible man, about 55 years 
of âge, with considérable expérience at sea. On his examination in 
chief he stated unqualifiedly that the crew was a good one, and did their 
duty well, and that there was much com plaint of the food on the ship. 
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But on cross-examinatioD he was forced to admît that the trouble about 
the food was not during the voyage, but only at Nanaimo, while the ves- 
sel was loading with coal, and that the material was sufficient in quan- 
tity and quality, but it was not well cooked; and also that he had made 
an entry in his log charging Olsen with misconduct and insolence to the 
master in the strait of Fuca, and signed one to the same effect, and more 
in the oflBcial log of the ship. My impression is that he is more con- 
cerned to support the case of the libelants than to tell the whole truth. 

The treataent of the crew by the master and his oflBcers was kind and 
considerate. The ship was weU provided, and the voyage does not ap- 
pear to hâve been a hard one. No complaint of any spécifie ill usage or 
injury is made by or for any one. 

Raftery was in the habit of putting himself forward as spokesman for 
the crew or atiy member of it whenever an opportunity offered. He 
once said to the second mate, apparently in justification of such imperti- 
nence, that a "union" crew always had a leader, and he was the leader 
of that crew. 

On one occasion, when the yards were being braced, the second mate 
said to the men handling the braces or ropes, "Runl" Raftery, who 
was next to the block, said, "No, don't runl" and the men didn't run. 

On another occasion he refused to help serve out water because it was 
not yet 6 o'cloc^k, as it was contrary to the coast rule to "turn to" before 
that time. 

On the first day out from San Francisco, Olsen produced a loaded re- 
volver, and discharged three barrels over the forecastle head. The mas- 
ter ordered him to give up the pistol, which he refused to do, until the 
articles were shown him, prohibiting the bringing of any "dangerous 
weapon" on board. His conduct in this matter was lawless and défiant. 
Presumably, the articles were read to him by the shipping commissioner 
when he signed them, and he brought the weapon on board, knowing 
he had no right to do so, and afterwards willfuUy diacharged it in the 
fece of the crew, apparently as a matter of bravado. 

On coming out of the strait of Fuca, on the voyage from Nanaimo to 
Acapulco, Olsen was at the wheel, and steered so as to let the tug come 
broad on the bow of the vessel. The master called his attention to it. 
He answered, "AU right," but did not change his wheel, as the master 
thought he should, when the latter said, "Put your wheel over," to which 
Olsen replied in an offensive manner, "I can steer as well as you can." 
Thereupon the master called another nian to the wheel, who impudently 
said to him, "Olsen is as good a seaman as there is on the ship." On 
this the master called the crew aft, and said "he expected proper respect 
from them," which they ail promised except Olsen, who said if the mas- 
ter did not treat them well they would make it cost him $100 a day 
when discharging cargo; that they could put out 50 tons or 500 a day, 
just as they liked. 

A short way out from Acapulco, the vessel lost three sails in a squall 
at night, which the second mate thinks was largely attributable to the 
elowness and the indifférence of the crew. " 
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TheOfttes arrîved at Acapulco on July 2l3t, and commenced dîscharg- 
ing her cargo of coals with the aid of steam-power, the tubs being fiUed 
in the hold by the crew. And hère both Raftery and Olsen persistently 
shirked the labor at which they were set — of filling the tubs. Instead 
of filling a shovel with coal, and putting it directly in the tub, they 
would slowly get a half shovelful, and^ lifting it up leisurely , turn around , 
and rest it on the edge of the. tub while they looked about, and then 
dribble it into the tub. On one occasion the second mate, looking down 
the hatchway, and seeing Raftery "so- diering" with Ma shovel, asked him 
ironically and reproachfuUy, "Don't you want a spoon?" to which the 
latter impudently replied, "I don't care if I do." 

Finally, on July 26th, the libelants were taken by the master before 
the consul at Acapulco, and, after an examination of the parties by that 
officer, they were discharged from the ship for insubordination, and 
paid ofif; the amount of the wages for two months and two days and one 
month's extra wages being paid to the consul for them, as the law and 
régulations require. 

Afterwards, on August 9th, the consul furnishe''. thom a passage on 
the regular steamer to San Francisco, and I suppose paid their expenses 
while on shore, as the law also requires, and tendered them the balance 
of their wages, which they refused. 

The certificate of the consul is pnma, fade évidence of \h,e justice of the 
discharge. And although this court may in this suit go behind it, and, 
on a proper case, détermine otherwise, yet the proof must be sufHcient 
to overcome the prima facie case. The consul bas the parties before him, 
face to face, while the matter is fresh in the minds of ail parties, and 
the truth is most likely to come to the surface, and bis action should not 
be lightly disregarded or set aside. I am satisfied that bis action in the 
premises was just and proper. 

I hâve taken more pains and time with this case than the intrinsic 
diflBculty of it demands. My reason for so doing is that I am strongly 
impressed with the idea that the whole trouble grows out of the meth- 
ods and purposes of the Seamen's Union of San Francisco. It appears 
to be organized for the purpose of controlling the conduct and employ- 
ment of seanien on this coast, to the end that ships shall be navigated 
in the interest and at the pleasure of the forecastle, without any référ- 
ence to the rights or interests of owners. 

Acting on this anarchical idea, thèse libelants undertook to administer 
to the master the prescribed "medicine" for bis refusai to submit to their 
dictation, by loitering and trifiing over their work in discharging cargo 
at the expense of the ship. 

But the law will not toléra te such conduct. The contract of the libel- 
ants bound them to be diligent and obedient in the discharge of their 
duties. They willfuUy and persistently violated this contract, and were 
properly discharged and paid ofT, getting even one month more wages 
than they were entitled to. 

Thè decree of the court will be that the libd be dismissed, and that 
the claimant recover his cost. 
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United States v. Lewis. 
(Bîètriet Court, B. Oregon. November 10, 1888.) 

1. CoTJKTS— Fedbeal Distbict— Jubisdiction— Crimes— Rev. St. TJ. s. § 563, 
Stibd. 1. 

Subdivision 1, § 563, Rev. St., does not confer jnrisdiction on the district 
courts of any crime not otherwise deflned by some statute of the United States. 
S. Same— Common-Law Crimes. 

The courts of the United States hâve no common-law jurisdiction in crim- 
inal cases. 
8. Same— ASSAtTLT on the High Seas. 

An assault with a dangerous weapon on the high seas is not a crime againat 
the United States unless committed on board an American vessel, as provided 
in section 6346, Rev. St. 
{SyUabtta by the Court.) 

Information for assaull with a dangerous weapon on the high seaa. 
Lewù L. McArthur, for the United States. 
Edward N. Deady, for défendant. 

Deady, J. The défendant is accused by the information in this case 
of the crime of assault with a dangerous weapon on the high seas, con- 
trary to the statute in such cases made and provided, and alleged to hâve 
been committed as folio ws: 

On October 27, 1888, the défendant was the master of the bark Em- 
biein, then on the Pacific océan, about 400 miles ofif the coast of Oregon, 
and did then and there assault and beat one \Valter Toy, a seaman- on 
said bark, with a dangerous weapon, to-wit, a deek-scraper. 

The défendant demurs to the information for that the facts stated 
therein do not "bring the ofifense charged within the jurisdiction of this 
court." 

Subdivision 1 of section 563 of the Eevised Statutes gives the dis- 
trict courts jurisdiction "of ail crimes and offenses cognizable under the. 
authority of the United States, committed within their respective dis- 
tricts or upon the high seas, the punishment of which is not capital, ex- 
cept," etc. . 

Section 5346 provides: . , 

"JSvery person who, upon the high seas, * • • within the admiralty 
jurisdiction of the United States, * * * on board any vessel belonging in 
whole or in part to the United States or any citizen thereof, with a dangerous 
weapon * * * commits an assault on another, shall be punished, " etc. 

Jurisdiction in this case is claimed under subdivision 1 of section 563, 
But this section does not confer jurisdiction on the district courts of any 
particular crime, but only of such as may be committed within their re- 
spective districts, or upon the high seas, and are cognizable under the 
authority of the United States. A crime is "cognizable under the au- 
thority of the United States" when it is triable in ita courts by virtue pf 
its laws. 

v.a6F.no.8— 29 
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It is long since settled that the courts of the United States hâve no 
common-law jurisdiction in criminal cases; that; so far as the United 
States are concerned, there are no common-law crimes; and that there- 
fore its courts cannot take cognizance of any act or omission as a crime 
unless it has been made such by an act of congress. U. S. v. Hudson, 
7 Cranch, 32; Î7. 3. v. Bevans, 8 Wheat. 336. 

The only a,çt pf congress nia,king an assault on the high seas with a 
dangerous weapon a crime, is section 5346 of the Revised Statutes, (sec- 
tion 4 of the act of 1825;) and one of the éléments of the crime, as 
therein defined, is that the assatilt must take place on board of a vessel 
belonging in whole or in part to the United States or some citizen thereof. 
The information does not disclose the nationality of the vessel on which 
the àlleged assault took place. To constitute a crime against the United 
States of which this court has jurisdiction, the assault must hâve taken 
place on board an American vessel, and that fact must be alleged in the 
pleading. 

As a matter of fact it is admitted in this case that the Emblem is a 
British vessel, and that the parties to the assault are British Subjects. 
But this admission is unnecessary, for the American nationality of the 
vessel must be alleged. 

That congress may go further, and authorize the punishment of par- 
ties for ofifenses committed on the high seas without référence to their ' 
nationality, or that of the vessel on which the same are committed, if 
they shall thereafter be found or corne within the United States, may be 
admitted. U. S. v. Palmer, 3 Wheat. 630; U. S. v. Bevans, Id. 386; 
U. S. v. Keàler, 1 Baldw. 28; V. S. v.Wilsm, 3 Blatchf. 438. But as 
yet it has not ddrte so. * 

The celebrated case of Reg. v. Keyn, 2 Exch. Div. 63, is instructive 
on this subjeçt. It was there held by sevèn judges to six that the crime 
of manslaughter, committed even within three miles of the coast of Eng- 
land, by a German subject on the person of a British one, was not within 
the jurisdiction of the admirai of England, because pariiament had not 
made it so. Thé case was this: Keyn was in command of the German 
ship Franconia, on a voyage from Hamburg to St. Thomas. When 
within two-and-a-half miles from the beach of Dover, the Franconia, by 
the négligence, as the jury found, of the défendant, ran into the British 
ship Strathclyde, and sank her, causing the death of one of her passen- 
gers. It was agreed that the jurisdiction of the admiralty included ail 
persons in British vessels on' 'the high seas, along the coast, from low- 
^•ater mark ëèà-ft'ard; and by a'majority of the judgeS, that the jurisdic- 
tion extends to ail persons, whether natural born subjects or not, on 
board British ^ships, everywhere on the high seas, aild to no others. 

The décision led to the passage of the "Territorial Waters Jurisdiction 
Act" (40 & 41 Vîct. c. 73, 1878,) which déclares that the jurisdiction of 
the British Crown extends and always has extended over the open 
seas adjacent tb the coasts of the United Kingdom, and of ail other parts 
Df her màjesty's dominions, to such a distance as is necessary for the dé- 
fense and sCcurity thereof, and that any part of the open sea within one 
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marine league of low^wàtér mark èhall "be deémted open sea wîlhm tho 
meaning of tbe act. See 2 Steph. Hist. Grim. Law England^ 29. 

Hhe assault alleged in the information is^not a violation of any laii^ of 
the United States, and therefore the démarrer is sustained, and judg- 
meat tbereon wili be given in bar of tbe action. 



SOUTHWOETH V. ReID d ol. 
{Oireuit Court, D. Wisconain, W. D. 1888.) 

1. Removai. of Caubes — LocAi, pKBJtrracE — Act of March 8, 1887. 

Act Cong. March 8, 1887, providing that where there is a controverBy in any 
suit in a state court bètween a citizen of the state wherein the suit is brought 
and a citizen of another state, any défendant, a citizen of such other state, 
may remove the same to the proper United States circuit court upon it being 
made to appear tosaid court that from préjudice or local influence he wiU not 
be able to obtain justice in such state court, or in finy other state court tô 
which it may be removed under the laws of said State,— repeals, by implica- 
tion, act 1867, (Rev. St. U. S. §689,) which provides for such removal at the 
instance of either party. upon the filing of an aifldavit in the state court, stat- 
ing ikis belief that he cannot obtain justice in the state court by reason of 
préjudice or local influence, the two provisions being wholly inconsistent.* 

S. Samb— Requisites or Appijcation— Proof of Préjudice. 

By the act of 1887, unlike the former act, such application must be made to 
the United States circuit courte and be supported by such proof as to satisfy 
the court of the truth of such allégations, and a case removed by the state 
court sincethe latter act took effect, upon such an affldavit as that prescribed 
by the former act. not showing that défendant could not obtain justice in 
some state court other than the one in which the action was ihstituted, to 
which be may, under the laws of the state, secure a change of venue, should, 
on motion of the plaintifl, be remanded to the state court. ^ 

8. Samb— Diverse Citizbnship. 

An action for damages for wrongf ul levy on the goods of plaîntiff, who ré- 
sides in the state in whose court the suit is brought, against the creditors caua- 
ing the levy, résidents of another state. their agent, and attorneys in the pro- 
ceedings, is not removable by reason of tbe diverse citizenship of tbe parties, 
SB some of the défendants réside in the same state with plaintiS, and the con- 
troversy is not separable. Following Bloane v. Anderson, 117 U. 8. 275, 6 Sup. 
et. Rep. 780.* 

4. Samb — Re^aitd — Waivbr of Rtoht. 

In such case the plaintifiE does not waive his right to remand the cause by 
once obtaining a contlnuance in the fédéral court, as the question is jurisdic- 
tional. 

At Law. On motion to remand to state court. 

Action by Orville T. South wortb against Simon Reid, Thomas Mur- 
dock, August Fisher, GrifEtb J. Owen, Guy Ç. Prentiss, and Charles 
B. Miller, to recover damages for a wrongful levy on plaintifiPs goods. 

•For a discussion of the "préjudice or local influence" clause of the removal act of 
March,3, 1887, and a référence tOtthe différent rullngs thereon, see Malone v. Railroad 
Co., 85 Fed. Rep. â25, cited In opinion, and note; Whelan v. Railroad Ce, Id. 849. 

•Concerning the removal of causes under the act of 1887, on the ground of diverse 
citizenship, see Cooley v. McArthur, 85 Fed. Rep. 873, and note; Whelan v. Railroad 
Co., Id. 849; Seddon v. Virginia, etc., Co., 36 Fed. Rep. 6. 
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On motion of défendants Eeid, Murdock, and Fîsher, the cause was re- 
moved to the United States circuit court, by order of the circuit court of 
La Crosse county . PlaintifF moveâ to remand the case to the state court. 

Frmt & Brindley, for plaintiff. 

Eugène GUfford and Œarles E. 8hq)ard, for défendants. 

BuNN, J. This is a motion by plaintiff to remand the case to the state 
circuit court of La Crosse county, Wis. , whence it originated. The action 
is brought by the plaintifi', a citizen of La Crosse, Wis., to recover $20,- 
- 000 damages alleged to ;have been sustained by reason of a tortious and 
unlawful levy upon his stocis of goods made by the défendants under ex- 
écutions alleged to be unauthorized, and void, and which, with the judg- 
ments on which they were founded, were set aside by the state court. 
The défendants Simon Reid, Thomas Murdock, and August Fisher, in 
■whosefavor the levy was made, are wholesale merchants, residingin Chi- 
cago. GriflBth J. Owen, their agent, résides in Columbia county, Wis., 
and Guy C. Prentiss and Charles B. Miller, their attorneys, réside at the 
city of La Crosse,. The défendants Prentiss & Miller and Owen answer 
separately. After suit was brought in the state court for La Crosse county, 
andbeforethe principal défendants, Reid, Murdock, and Fisher, had an- 
Bwered, they made pétition to the said st.ate court for the removal of the 
cause into this court — Mrstj on the ground of diverse citizenship; and, 
second, on the ground of local influence and préjudice. And in May, 
1888, an order bf the court was made for such removal. The case bas 
been noticed for trial once in this court by the défendant and a continu- 
ance had atthe instance of the plaintiff. The plaintiff now moves to re- 
piând tiie casej for the reasoti that it is not a proper case for removal, on 
the ground of diverse citizenship of the parties, three of the défendants 
being citizens of Wisconsin, and of the same state as the plaintiff. And, 
second, that the application for removal on the ground of préjudice 
should be made to this court, and that before a removal can be had it 
niust be niade to appear in some way by évidence to this court that, from 
préjudice or local influence,, the défendants asking for removal will not 
be able to obtaîn justice in the state court. Upon careful considération 
I think the case should be remand éd. 

- It is clear. that, as regards the question of diverse citizenship as a sole 
ground of removal, this case does not corne within the provisions of the 
statute, three out of six of the défendants being citizens of the same state 
with the plaintiff, and the controversy not being severable. The case in 
this respect is ruled by Sloàne v. Anderson, 117 U. S. 275, 6 Sup. Ct. 
îlep. 730. 

The remairting question is whether the pétition makes à proper case 
for removal under thé local préjudice act as it now stands, and I am of 
the opinion that it does not. The application was made after the act of 
îiarch 3, 1887, had gone into effect; but the pétition is framed accord- 
ing to the provisions of the removal act of 1867, continued in section 639^ 
Rev. St., and asthough that statute was still in force, and unchanged. 
But it sèèms inévitable that the provisions of section 2 of the act of 1887, 
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'being wHolly inconsistent with those of the old act, repeal them. By the 
former act, when a suit is between a citizen of the state in which it is 
brought, and a citizen of another state, it may be so removed on the pé- 
tition of the latter, whether he be plaintifF or défendant filed at any time 
before the trial or final hearing of the suit, if before or at the time of fil'- 
ing said pétition, he makes and files in said state court an afSdavit stat- 
ing that he bas good reason to believe, and does believe, that, from préj- 
udice or local influence, he will not be able to obtain justice in said state 
court. Section 2 of the act of 1887, as corrected by the act of August 
13, 1888, provides as foUows: 

"And where a suit is nowpendingor may be hereafter brought in any state 
court, in which there is a controversy between. a citizen of the state in which 
the suit is brought and a citizen of another state, any défendant, being sqch 
citizen of another state, may remove siich suit into the circuit court of thp 
TJnited States for the proper district, at any time before the trial thereof, 
when it shall be made to appear to said circuit court that, from préjudice, or 
local influence, he will not be able to obtain justice in such state couri, or in 
any other state court to which the said defdndant may, under the laws of the 
state, hâve the right on account of such préjudice or local influence to remove 
said cause. " 

It will be seen that this provision is quite différent from the former 
provision in its scope and meaning, in that it limita and restricts the 
right of removal in at least two essential ways, besides providing, in 
eff'ect, that the application shall be made to the circuit court of the 
United States instead of the state court where the action is pending. 
Under the old act plaintifï or défendant might remove the case, while 
under the présent law the right is restricted to the défendant. AgaiUj 
under the act of 1867, ail that was essential to deprive thé state court of 
jurisdiction and confer jurisdiction on the circuit court was for the appli^ 
cant to file the neeessary bond and to make an affîdavit stating that hô 
bas good reason to believe, and does believe, that, from préjudice or local 
influence, he will not be able to obtain justice in said state court. When 
an application was made, accompanied by such an affidavit and bond; 
the jurisdiction of the state court'ceased without even an order of removal 
being made. It was not essential that the fact of préjudice be made to ap^ 
pear, or that any évidence whatever should be addueed. It was enough to 
allège the belief of the applicant. The court h ad no inquirj' and no find- - 
ing to make, and no conclusion to corne to. Now, looking at the act.of 
1887 , if this radical change in the language means any thing it must mean 
that the fact of the existence of local préjudice or influence must be made 
to appear to the circuit court. And how can the fact appear to the court 
except by légal évidence submittcd either by the examination ôf wit- 
nesses or by affidavits? The case to be made is wholly différent from that 
under the former law. Then it was not essential that any proof should 
be submitted, the fact itself not being essential. It was enough if thô 
party could swear that he believed, which bas never been taken as légal 
proof of a fact. In Wisconsin, where the provision is so ample for Ihe 
removal of a cause from one state court to another, on account of préju- 
dice, it should rarely happén that the party could make it appear to thi3 
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court thatîie could not obtain jiustice.eithet in the court wheré the action 
is pending or in some other çopl't wbere it might be removed under the 
lawa of the state. By the lawe o^f ,the state, upon the application of either 
partywho shall makean affidavitthat he has good reason to believe, and 
does believe, that he cannot, baye a fair trial on account of the préjudice 
of the judge, the place of trial must be changed to some county where 
the causes complained of do not exist. There is also ample provision 
for ch^nging the place of trial when there is reason to believe that an im- 
partial trial cannot be had in the county designated for that purpose in 
the complaint. See Rev. St. c. 119, §§ 2622-2625, etc. Now, in order 
to remove a case into this court under the présent strict though just law, 
it must be made to appear to the court that from préjudice or local in- 
fluence, the party will not be able to obtain justice in the state court 
where the action is pending, hor in any other state court to which the 
défendant may, under the JàWs of the state, hâve the right to remove the 
same. I apprehend that in this state it would rarely happen that a 
proper case for removal could be made under this law. 

In the action at bar no case is made. There is, indeed, little attempt 
to comply with the présent statute of removal. On the contrary, the 
application for removal seems to hâve been made on the assumption that 
the act of 1867 is still: in full force, unrepealed and unmodified by the 
aqtoflSS?. The application is made to the state court. The afRdavit 
is made by défendant Raid, who swears that he believes, and has good 
reason to believe, and that each of his co-defendants believes, and has 
good reason to believe, that, from préjudice and local influence, he and his 
said co-defendants Murdock and Fisher will not be able, nor will any one 
of them be able, to obtain justice in the circuit court of Wisconsin for La 
Crosse county, in which the action was pending, or in any court of the 
etate of Wisconsin, to which he and his said co-defendants might under 
the state Iftws remove the action.* In view of the ample provisions made 
for the removal of actions for préjudice or local influence under the state 
laws this aflBdavit of Mr. Reid is the équivalent of swearing to his own 
belief, and to the belief of his co-defendants, that there was no court nor 
county in the state of Wisconsin where the défendants could hâve justice 
done them. Now, it is possible that such a state of facts might exist. 
, It is highly probable, however, that he could obtain ample justice in 
any one of 40 or more counties in the state, allowing that he could not 
in La Crosse county, where the action was pending. Of course, if he 
could make the fact of such uni versai préjudice appear to this court he 
might yet obtain a removal; but this should be done upon notice and 
application to this court, supported by compétent évidence to bring the 
case within the act of 1887. As nothing of the kind is attempted, but 
the motion to remand is resisted on the ground that the application for 
removal and afBdavit alréady made are sufHcient, the case must be re- 
manded to the circuit court for La Crosse county, whence it came to this 
court. The adjudged cases under the act of 1887 are somewhat conflict- 
ing, but this is the only view I am able to reconcile with the language 
oi the statute. See Msk v. Henarie, 32 Fed. Rep. 417, 36 Fed. Rep. 230; 
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HMs V. RaMroad Go., 33 Fed. Rep. 81; Shxni v. RaUway Go., Id. 114; 
Malone v.Eailroad Co., 35 Fed. Rep. 625. It is conterided by the de- 
fendants that the defect, if any, in the pétition and affidavit hâve been 
•waived by the plaintiffs continuing the case one term in this conrt. But 
I thiuk the question is more jurisdictional. No case for removal has 
been shown to exist, and the court cannot take jurisdiction by consent of 
parties. The action is remanded. 



Olmstkad V. Michels. 
(C^euit Court, W. J). Missouri, W. D. November 5, 1888. 

1. Eq0itt— Cancbllation ov Instbdments — Injcnction— Bkbach of Cos- 

THACT. 

Complainant, representing the members of a company proposed to be otgan- 
ized for the qianufacture of glucose, called on défendants for the purposeof 
seeing tlie process. Beforehewas permitted to see it, a contract was pre- 
sented to him by défendants for signature, which he atflrst declined to sign. 
as it coptemplated the érection of an establishment with a capacity pf 2,000, 
bushels, while his associâtes bad spoken only of one with a capacity of 1,000 
busbels, and that he bad no authority to sign for tbem; but signed it on being 
told that he woiild not be personally bound by it, and that It was necessary, 
nnder a rule adopted by défendants, that no one should see the process. unless 
a contract was signed, and with the understanding that it was to be thé basis 
of a later contract between défendants and the proposed comparly Hetdthai, 
the scbeme having fallen through without fault of complainant, défendant» 
would be enjoined from an attempted enforcement of the contract, and that 
its cancellation would be decreed. 

2. Samb— Rbfobmation of Conteact. 

The fàct that at the time the contract was signed complainant spoke of his 
ability to build a house with a cai^acity of 1,000 bushels, présents no excuse 
for a reformation of the contract in that respect, and its enforcement against 
complainant. 

In Equity. 

Bill by George P. Olmstead against Jacob Michels to enjoin the prose- 
cution of an action for breach of a written contract, and for cancellation 
of the contract. 

Peak, Yeager & Bail, for complainant. 

0. 0. TMwnor, for défendant. 

Before Beewee and Philips, JJ. 

Beewee, J. Défendant commenced an action at law to recover dam- 
ages for the breach of a written contract.' Complainant filed thiS biU to 
enjoin the prosecution of that action, and compel the cancellation of such 
contract. A brief statement of the grounds of décision is hère given. 
The written contract is pérfect in form, and signed by the parties. One 
ground upon which the complainant rests his bill iis this: That this 
•writing signed by the parties, and apparently a contract between them, 

>HicheU r. Olmstead, 11 Fed. Bep. 810, 
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vfàs not înteiided as a con tract, and was understood by neither of them to 
be binding. That paroi tegtimony is compétent to show that that which 
appears as a perfect written contract was not signed by the parties with 
the intention of making a contract, and that no binding obligation was 
assumed by either, is we think uhquestioned. A fainiliar illustration is 
this: Suppose a gathering of young people in which a moot court is pro- : 
posed for the amusement of those présent, and a suit for breach of prom- 
ise of marriage is the case to be tried in such moot court, and a young 
man and a young woman, for the purposes of such trial, sign whatupon 
its face appears to be a contract to marry. Would it for a moment be 
doubted if, after the evening's amusement was ended, she should bring 
suit for damages for breach of such marriage contract, that paroi testi- 
raony was compétent to show the purposes for which the paper was 
signed, and that no real or binding obligations were assumed by either 
party in signing it. This, which is an extrême case, illustrâtes the prin- 
ciple upon which complainant rests, and we think the testimony shows 
that this case falls within that principle. ' 

'The facts, in a gênerai way, were thèse: One Harris came from Dé- 
troit as a représentative of défendant and two partners, to work up a Com- 
pany hère foi the manufacture of glucose by the dry process. After some 
negotiations, several gentlemen, complainant among the riumber, became 
ijiterested, and talked of organizing a corporation for the purpose of put- 
ting up a building and engaging in such manufacture. Before any defi- 
hite plans were matured, it was agreed that complainant should gb to 
JDetroit, and see the process. In pursuance thereof, he went with Mr. 
Harris, and there met the défendant and his partners. The talk hère 
among the parties proposing to ent«r into the organization was the build^. 
ing of a 1 ,000-bushel house. After complainant reached Détroit, he was 
there three days without an opportunity to see the process. Talk was 
going on daring thèse days between the parties, they suggesting the ex- 
pediency of a 2,000-bushel house. Finally he expressed a désire to see 
the process before returning home, Then this written contract was pro- 
duced by one of the three partners, and it was stated that they had 
agreed upon a rule that no one should see the process unless a contract, 
was first executed. He declined to sign it; in substance saying that the, 
parties who he represented never talked of a 2,000-bushel house, and 
that he had no authority to sign for them. He was told that he was not 
to be bound personally by it, but that the signature was necessary to 
comply with their rules; and probably, from the talk, this contract, thus 
signed by bina, was understood to be the basis of a contract to be there- 
£ifter entered into between the three partners and the Company to be 
^ormed in this place. With that understanding he signed the paper, saw 
the process, and came home and reported. Thereafter this défendant 
came on for the purpose of assisting in the organization of the proposed 
çonipany, but the scheme fell through, and that not through any fault 
oflhe complainant, Of the four parties who were présent at the time 
this paper was signed, complainant and défendant being among the num- 
ber, ail agrée that the contract as it stands was not to be binding upon 
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the complainant. The défendant, and perhaps one witness, însist that 
complainant stated his ability to build a 1,000-bushel house, even if his 
associâtes failed to enter into tlie scheme, and insist that complainant 
was to be bound by this contract for a 1,000-bnshel house. Inasmuch 
as ail who were présent, the complainant and the défendant among the 
nùmber, agrée that this contract, as it stands, was not to be binding, it 
is very obvions that the défendant ouglit not to be permitted to enforcé it. 
It was not signed as and for a contract, but signed simply as an excuse, 
and to comply with the rule of défendant and his partners in respect to 
the disclosure of the process, and probably also as the basis of a contract 
to be thereafter entered into between the défendant and the proposed 
Company. 

Neither can there be, as défendant suggests, a reformation of the con- 
tract. Both parties knew what they were signing, — knew what thelan- 
guage of the instrument was. There was no mistake or misunderstand- 
ing in this respect; and whatever may be the truth as to the paroi under- 
standing in référence to the building of a 1,000-bushel house, it is not 
true that this contract by mistake was written for a 2,000-bu8hei house, 
instead of a 1,000-bushel house. Hence there is no excuse for the refor- 
mation of this contract. It must stand or fall as it is written; and, as 
ail the parties agrée that as written it was not to be binding as a persorral 
contract, we think the complainant is entitled to a decree cancelling the 
instrument, and enjoining the action at law; and it is so ordered. 

Philips, J., coucurs. 



Feux et al. v. Patrick et al, 
{OireuU Court, B. Nébraska. October 29, 1888.) 

BqtntTT — Lâches. 

Some half-breed scrip for government land, a blank power of attorney for 
Its location and conveyance, and a blank quitclaim deed, were obtained from 
the owner by fraud, and came into the hands of défendant, who used the 
scrip to obtain a patent to land of which he was in possession. The patent 
was talien in the name of the owner of the scrip, which was not transférable, 
and the blank instruments were flUed ont, conveying the land to défendant. 
At that time the land was only of nominal value, but it afterwards becanje 
very valuable. Held that, the acts of défendant being in violation of the orig- 
inal owner' s rights, there was no express relation of trust, and that the owner 
and her heirs, havlng contributed nothing to increase the value of the lantl. 
and having delayed to bring the action to déclare the défendant trustée and 
to cançel the conveyances till after the period of limitation, were precluded 
by their lâches. 

Limitation op Actions— Exceptions— Ikdians. 

Underthe Nébraska bill of riçhts, §J3, providing that ail courts shaU he 
open, and every person, for any injury done him in his lands, goods, person, 
or réputation, shall hâve a remedy, and under Rev. St. IJ. 8. S 2ia6, relating tb 
actions between an Indian and a white man, about a right or property. an Jri- 
dian may come into the courts and litigate his title to land, and, where he is 
not shown to be ùneducated or unfamiliar with the laws, the statuts of lim- 
itations will rùu against him. 
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In Equity. . ; 

Bill by Pierre Félix and others, heirs of Sophia Félix, against Matthew- 
Bon T. Patrick and others, to déclare défendants trustées of certain land. 

J. IT. Parsom, for Pierre Félix. 

Je G, Cowin, Shipman, Barhw, Larocqœ & Phflçite, for Chas. Ogden. 

J. L. Webster, Âmbrose Cavanagh, Qrane de Âtwdl, aud Geo. E. Pritchdt, 
for défendants. 

Beeweb, J. This case is submitted on demurrer to the bill. The 
facts, as alleged, are thèse: In 1854 one Sophia Félix was a half-breed 
Sioux Itidianj residing near Mendota, in Minnesota. Underand by vir- 
tue of the treaty with the Sioux Indians of date July 15, 1830, and pro- 
claimed February 1, 1831, and an act of congress approved July 17, 
1854, said Sophia Félix was entitled to receive frora the government 
acrip for the location of 480 acres. In 1857 this scrip was issued to her 
in separate paircels. The act provided that no transfer or conveyance of 
the scrip should be valid. Afterwards said Sophia Félix intermarried 
with one David Gamelle. On the 31st of March, 1860, some persons 
unknown, by foaudulent practices, Obtained from her and her husband 
a portion of this scrip, good for a hundred and twenty acres, alsoa blank 
power of attornéy, duly acknowledged, for the location of said scrip, and 
for the conveyance of the lànd after location; also a blank quitclaim deed, 
duly acknowledged. In thèse instruments theiname of the attornéy, the 
description of the land, and the name of the grantee were blank. In 
November, 1861, the défendant, Mathewson T. Patrick, obtained posses- 
sion of this scrip and thèse blank instruments from some unknown per- 
sons. Prior to that time said Patrick had been in possession of the prem- 
ises now in controversy, seeking to acquire title thereto by pre-emption, 
but had been unsuccessful, the land l^eiug within the corporate limits of 
the town of Omaha. After obtaining possession of this scrip, Patrick 
used it to enter the land, and July 3, 1863, the patent was issued in 
the name of Sophia Félix. The blanks in the instruments were filled 
with the nanie pf an attornéy, a description of the land, and the name 
of Patrick as grantee; and the attornéy thus named in the power of at- 
tornéy executed auother deed in the name of Sophia Gamelle and her hus- 
band to him. Thèse instruments were aU placed of record., Patrick 
knew at the time of thèse transactions— indeed, was charged by law with 
knowledge of the fact — that the scrip was inaliénable, and therefore was 
still the property of Sophia Félix, yet he used it for the purpose of se- 
curing title to the land to himself, and did not prétend and was not at- 
tempting to act as her agent. On July 25, 1868, congress passed an act 
confirming the title to certain lands in the city of Oraaha which had been 
entered with Indian or half-breed scrip. The land in question was, 
however, in express ternis exempted from the opération of this act. Aft- 
erwards, oh February 2, 1869, another act was passed touching this 
land, which reads as foUows: 

"An act supplementary to an act entitled ' An act to conflrtn the titles to 
certain lands in the state o£ Nebraska: ' Be it enacted by the senate and 
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house of représentatives of tlie United States of America, in congress assem' 
bled, that the provisions and beneflts of an act entitled ' An act to cohfirm the 
tjtle to certain lands in the state of Nebraska, approved the 25th day of July, 
Anno Domini eighteen hundred and sixty-eight, be, and the sarne are hereby, 
extended to the east half and north-west quarter of the south-east quarter qf 
section nine, township flfteen, range thirteen east, Sixth principal meridian, 
in Douglas county, Nebraska, and ttiat the title of the same is hereby con- 
firnied to the parties holding by deed from the patentée.'" 15 U. S. St. at 
Large, 269. 

The tract lies, as heretofore stated, within the limits of the city of 
Omaha; has been platted into lots and blocks, and large numbers of 
lots sold to individuals, many of whom are joined as parties défendant. 
It has becotne bf immense value; worth, as stated by counsel, frôm a 
million to a taillion and a half dollars. Sophia Félix Gamelle diéd on 
the 25th day of December, 1865, without children and intestate. Her 
hnsband, David Gamelle, died in 1882. Her mother died before her, 
and her father died October 22, 1876. The présent plaintiflFs are her 
brothers and sister and her sole heirs. Neither she nor her husband nor 
father nor thèse pJaintiffs knew what had become of the scrip, or thatit 
has been entered for this land, until the year 1887. The présent plain- 
tiffs became citizens of the United States for the first time on August 29, 
1887, having then severed their tribal relations with the Sioux Indians. 
This bill was filed in the présent year, and seeks to charge the défend- 
ants as trustées for the benefit of plaintifïs, and asks that the power of 
attorney and the two deeds be canceled as clouds upon their title, and 
the act of congress of February 2, 1869, in so far as it attempted to vest 
title in Patrick, be declared unconstitutional and void, and also that pos- 
session be delivered to them. 

Several grounds of demurrer were urged and argued by counSel with 
great eamestness and ability before my Brother Dundy and myself. The 
two principal ones are as to the effect of the act of congress of February 
2, 1869, and the staleness of plaintiffs' claim. It will be noticed that 
the act of congress confirms the title "to the parties holding by deed from 
the patentée.'' Now, if the land, by reason of its location within eor- 
porate limits was not subject to prè-emption or private eutry, as seeras 
probable, (section 2258, Rev. St. U. S.; Root v. Shields, Woolw. 340; 
Eldred v. Sexton, 19 Wall. 189,) it may be that the patent in 1863 was 
im properly issued , and that the équitable title still remained in Ihe United 
States; and a plausible argument is made that congress by this act df 
1869 yested the title which stiJl equitably remained in thegovernmentin 
Patrick, as an apparent, at least, grantee of the patentée. But I do not 
care to discues this question, for to my mind the other défense is sàtis- 
factory and clear. Prior to 1861 , Patrick had been in possession of thèse 
lànds, seeking to acquire title from the government. In that year he 
obtained possession of this scrip, and in 1863 acquired the patent. 
Twenty-eight years after Sophia Félix had parted with her scrip; 27 
years after défendant had obtained and used tlie scrip, 25 years aftef the 
patent had been issued, and wheh the lands, with the growth of the' city 
of Omaha, had risen in value from a mère nominal sum to ovéra inillibù 
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of dollars, thèse plaîntiffs, who had done nothîng to assist in the develop- 
ment and growth of the city, done nothing towards bringing about the 
increased value of the land, ask that this enormous property be given to 
them on the ground that their ancestor was defrauded of the scrip 
which originally paid for it. If an action at law had been instituted, 
the statute of limitations would long since hâve been a bar. Why should 
not equity follow the law and proteet thèse défendants against this an- 
cient claim? It is insisted that défendants are trustées and that plain- 
tiffs are the cestuîs que trust, and that no statute of limitations runs against 
the enforceraent of a trust until at least the répudiation of the trust is 
known. This may be true in case of an express trust, but clearly there 
was none such hère. An express trust implies a fiduciary relation con- 
spiously and intentionally entered into by some contract or agreement 
between the parties. But Patrick never intended to act or pretended to 
ac,t;as the mère agent of Sophia Félix., What he did, even if wrongfûl,; 
and m violation of ber rightd, was done from the ûrst for himself, and 
inhis own behalf. The averments in the bill show that he never tookj 
tjijs serip.intending to act as her agent, but that he took it wrongfully, 
a,nd in violation of her rights. It is not even alleged thatshe parted with ■ 
this scrip to an agent, but the avermenl is that it was by some fraudu- 
lént practioes obtained from her. Défendant had no part in thèse fraud- 
ulent practices. It was through no wrong or fault of bis that she was 
induced to part with it. Knowing, as we do, how land scrip passed in the . 
market, the only fair understanding of the faets as disclosed by the bill is . 
that this scrip was wrongfully obtained from Sophia Félix, and placed : 
on the market, and that défendant seeking scrip wherewith to enter this 
land found and purchased this. He took it to use for himself, and not 
fçr her, so, that none of the éléments of an express trust enter into the 
tr3,p8action. Whether by reason of bis knowledge of the fact that the 
smp was inaliénable, and therefore still the property of Sophia : Félix, 
ajiconstruetive trust arose, it is scarcely necessary to détermine. There 
aj:e some authorities which would seem to deny the existence of any trust 
uijder.the circumstances as disclosed. Thus, in 1 Perry, Trusts, 144, it 
is said: "But if one who stands in no fiduciary relation to another ap- 
propriâtes the other's mpney, and invests it in real estate or other prop- 
erty, no trust results ta the owner of the monéy." Also, see Hawthorne v. 
È!wvm,d Sneed, 463; Emley v. Bcdentine, 4 Humph. 233; Doyle v. Mur- 
phy, -22 m. 502; Steele v. Clark,77 111. 471; Weer v. Gand, 88 111. 490; 
Gjarvey y.Jands, 46 N. Y. 310; Dixon v. Càldwell, 15 Ohio St. 412; Camp- 
bell y, ÙrakCy 4 Ired. Eq. 94. Still it must be conceded that other au- 
thorities tend in the opposite direction, and would hold this to bave been . 
a constructive trust. But in such cases equity will recognize the défense 
of lâches and staleness of claim, under proper circumstances, and this is 
a case where it seems eminently proper to recognize and enfprceiSuph a 
défense. Under ordinary circumstances it does not seem probable that 
apy.qne wpuid seriously contend that a claim so stale could be enforced, 
o^ that equity would take property which had increased so enprmpusly 
i^ Value .after tliis lapse of time, and give it tp parties who had. done 
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nothing towards such enhancement of value. But it is eamestly con- 
tended that a différent rule should be applied in this case, because plain- 
tiffs and their ancestors were Indians; that the law is verj' tender in 
respect to the rights of such persons, who are not familiar with our laws 
and methods of transacting governmental or private business, and were 
ignorant of the disposition which had been made of the scrip. And it 
is also urged that as Indians they were the wards of the government, and 
could not hâve asserted their rights to the property, even if they liad 
known what their rights were. It is not shown that they were not persons 
of éducation and intelligence, or that they were not in fact familiar with 
the land laws, and the meth ods of governmental business, or that they were 
not in fact as compétent to look alter their rights as any persons. We ail 
know that many of thèse Indians, especially ;the hÈdf-breeds, are well 
educated, intelligent, and aS fuUy compétent to look after their business 
afiàirs as any persons; and the fact that they were Indians, and main- 
taining tribal relations, and were in a certain sensé the wards of the gov- 
ernment, did not debar them from a hearing in the courts of Nebraska. 
The thirteenth section of the bill of rights of this state reads as follows: 

"Sec. l3.' Ali courts shall be open, arid évéry persbii, for any îrijur j* d6ne 
him in hls lands, goods, person, or réputation, shall bave a remedy by due 
course of law and justice, administered withoiit déniai 'or delày." 

"Every person," is its language; so that the dobrs of the courts bf tbià 
State were open to thèse plaintififs as well as to any other person wfep.had 
or thought he had any claims to property within this state. As a mat- 
ter of fact Indians are fréquent suitors in the courts of the various st^tes. 
I recall three Casés in the suprême court of my bwn state, Kansas, !and 
hâve no doubt there were many more. In Swartzd v. Rogers, 3 Kan-:374, 
a suit to establish title to a half interest in certain lands, and for parti- 
tion, was maintaihed by an Indiaq. In Bluç Jacket v. Johmcm, Go.,, Id. 
299, an action was maintained by one of the chiefs of the Shawnee na- 
tion to réstrain the taxation of bis lands, and in WUey v. Keolcuk, 6 I^an. 
94, an action for false imprisonment was also maintained by an Indian. 
The second of thèse cases was taken to the suprême court of the Ui?,i4ed 
States. The Kansas Indians, êWeiil. 737, .While the judgrhent of' the 
suprême court of Kansas was reversed, the right of the Indian to sue in 
the courts of the state was not questioned. îndeed, it was implièdly 
recognized, for the court say; 

"It is argued because tlie Indiansseek the courts of Kansas for the préserva- 
tion of rights and the ledress of wrongs, sometimes voluDtarjly, anft ifl: «Cer- 
tain specifled cases by direction of the seeretary of the interior, that they ,s,i^b- 
mit themselvès to ail laws of the state." ,^ 

Further, the Revised Statutes, in section 2126^ carries the same im- 
plication. It reads: 

"In ail trials about the right of property in Which an Indian may bè ià'party 
on one side, and a white person on the other, the burden of proof shall rest 
upon the whité person whenever thé Indian shallimake out a presUmptioiï oî 
title in himself fiom the fact of ipre vious possession ;or ownerahipi " : ; > 
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At any time during the last 27 years thèse plaintiffs or theîr ancestors 
could hâve come into the courts of Nebraska and asserted their rights, 
and, as this serip was of value simply for the entering of lands, they could 
at any time, by examining the records at Washington, hâve ascertained 
whether it had been used and by whom, and where the land for which 
ït had been used was located. The means of knowledge were open be- 
fore them. They had the right to sue, and the courts would hâve given 
them full protection. It would savor little of equity to permit them to 
come in now and take from thèse many défendants, most of whom are 
innocent of any intentional wrong. property of such enormous value, on 
the ground that their ancestor 28 years ago was swindled out of scrip of 
éuch trifling value, — a million dollars to-day for one hundred and fifty 
dollars 28 years ago, I cannot believe that equity demands or even tol- 
érâtes this. The demurrer will be sustained. 



New Yobk & Boston Rapid Transit Ce. et al. v. Pabeoxt d al. 

{àireuit Court, D, Conneetieut, October 23, 1888.) 

Ihjunctiont-Wrongb Prevented — Rescf.ssion op Contract. 

A çontract was entered into between the A. L. Ry. Co. and the T. Co., în 
puTsaaiice of which the latter received the controlling interest in the former's 
stock, and paid certain stock, notes, and monéy in return therefor to the A. 
L. stockhouJers, and assumed the building of its road. The T. Co. failed to 
biiild the road within the prescribed time, but no tender of the stock, money, 
or notes was made by the A. L. Co. At an adjourned annual meeting, which 
bad been kept alive by successive adjouruments, and at which no business 
was anticipated and th« T. Co. was not represenied.; n,ew directors were 
elected. and the compuny was, by stratagem on the part of the défendants 
and by Surprise, placed in the hands of non-stockhôlders, who said that they 
would pay the debts and build the road. Jje d, that the acts of ihe défendant» 
were in fraud of the T. Co.. and that an injunction should issue to prevent 
the carrying dut of the arrangement. 

In Equity. On bill for injunction. 

The New York & Boston Rapid Transit Company and William M. 
Thayer against Henry R. Parrott and F. W. Parrott, 2d. 
Byde, Oross & Hyde, aud L. E. Chittenden, ior plaintiffs. 
S. E. Baldvdn, for défendants. 

■■','' ' 

Shipman, J. This is a motion for a prelîrainary injunction to restraîn 
thé défendants frorh the performance of acts alléged to be fràudulent and 
prejudicial to the rights of the plaintiffs as owners of a majority of the 
voting; stock !of the New York & Conneetieut Air-Line Railway Companj'. 
The said comi)any is a Conneetieut corporation, and was incorporated 
for the purpose, qf building a railwaj' from New Haven to the boumlary 
line between the istates of New York and Conneetieut. , The time for the 
compietion of said road will expire ou October 22, 1889. This date was 
established by a resolution of the Conneetieut législature, at its January 
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session, 1886. On November 12, 1884, Samuel E. Olmstead was the 
président of said company. Jle died in 1885. On November 14, 1885, 
Henry R. Parrott was elected président, and has ever since acted in that 
capacity. On said November 12, 1884, said Olmstead, Parrott, and 
Delas E. Culver of the first part, entered into the following written con- 
tract with the plaintiff Thayer and one Henry Levis of the second part: 
"Whereas, the said parties of the first part control a majority of the sub- 
acribed capital stock of the New York & Conneçticut Air-Line Éaiiway Com- 
pany and the said parties of the second part control a majority of the sub- 
scribed stock of the New York & Boston Inland Bailroad Company, and both 
of said parties of the flrst and second parts désire to place the control of said 
companiesin the possession of the New York & Boston Rapid Transit Com- 
pany, or of some «ther construction company to be agréed upon. Therefore, 
the said parties of the flrst part agrée to procure and assign to said construc- 
tion cdmpany at least eighty (80) per cent, of the subscribed stock of the New 
York & Gonnecticut Air-Line Railway Company, and shall receive for said 
stock of said railway company (upon which at least ten (10) per cent, shall 
hâve been paid) eighty tliousand dollars in cash, ($80,000,) and two hundred 
thousand dollars at par, ($200,000,) of f ull-paid stock of said construction com- 
pany of a capital stock, not exceeding one million flve hundred thousand dol- 
lars, ($1,600,000;) and the said parties of the second part hereby agrée to pro- 
cure and assign to said construction company at least ninety (90) per cent, of 
the subsCribed stock of the New York & Boston Inland Eaiiroad Company, 
upon which at least ten (10) per cent, shall hâve been paid, and shall receive 
for said raifroad company stock so assigned three hundred thousand dollars 
($300,000) of the f ull-paid stock of said construction company. Both of said 
railway and railroad companies are to be free frora debt at the time of the 
' transfer of said stock and control of said railway and railroad companies. The 
said transfer of stock, payment of money, and delivery of f ull-paid construc- 
tion company's stock as aforesaid shall take place on or before January 15, 
1885, or this coritract shall be null and void, and of no effect." 

This written contract was not carried ont according to its terms. It 
was not completed on January 15, 1885. The New York & Boston 
Transit Company was not organized until January, 1886, at which time 
the Air-Line Company deemed that it had expended about $200,000 in 
the coristruction and other expenses of its road, of which about $120,000 
had beèn paid in upon its stock, and it owed about $80,000. Parrott, 
acting for and in behalf of the stockholders of the Air-Line Company, 
verbally agreed with the Rapid Transit Company that it should make 
good or pay this amount of $200,000 to the stockholders of the Air-Line 
Company by deliveriug to them $120,000 fuU-paid stock of the Transit 
Company, and $80,000 in cash, with which to pay the debts of the Air- 
Line Company; that the capital stock of the Transit Company should 
be $750,000; and that a controUing interest in the stock of the Air-Line 
Company should be furnished to the Transit Company. Thèse modifi- 
cations of the written contract were not reduced to writing, but they were 
verbally understood by the stockholders of the Air-Line Company on the 
one part and by Mr. Thayer and the Transit Company on the other. 
The object of the Air-Line stockholders was to bave the $80,000 of debts 
paid, and they were alsp to bave $120,000 full-paid stock in the Transit 
Company, whUe the Transit Company was to hâve the ownerahip of the 
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majorîty of the Air-Line Company^s fuU-paid stock, and its control in re- 
turn for their $200,000. The existence of the foregoing terms of this 
liiutual agreement and understanding was fully known by the leading 
stôckholders and by ail the directors of the Air-Line Company. As a 
matter of course, the Transit Company was to raise the funds to complète, 
and was to build the road. This was the object of its organization. It 
is not probable that any new agreement was entered into that it would 
build the road, for that was the original purpose ana scheme of the par- 
ties to the contract. On November 12, 1884, and continuously there- 
after to the présent time, there were and are 4,511 shares of stock of the 
Air-Line Company, of which, on December 1, 1886, 200 shares only 
were fuU-paid stock, 100 being in the name of H. R. Parrott, and 100 
in the name of C. V. SidelL. Upon the rest of the stock varions percent- 
ages, from 10 to 35 percent., had been paid, except that upon 45 shares 
50 per cent, had been paid. On October 6, 1888, 2,101 shares appear 
by the stock certificates to hâve been fully paid. Upon the remaining 
stock, 300 shares standing in thename of H. C. Hepburn, and 2,110 
shares standing in the name of B. B. Kirtland, only 10 per cent, bas 
been paid. For thèse 2,410 shares no certificates hâve ever been issued. 
By the statutes of Connecticut, stock of railroad companies, which is not 
fully paid, is not entitled to a vote at any stôckholders' meeting. Un- 
, der the contract of November 12, 1884, and its modifications, the Rapid 
Transit Company or W. M. Thayer, paid to C. V. Sidell, treasurer of 
the Air-Line Company, at various times between DeCember 12, 1885, 
and March 13, 1888, the sum of $60,149.47 iii money, which amoutit 
Tivas received by said Sidell in behalf of the parties whom the said Par- 
rott represents, and for whom he acts. Said Sidell, as treasurer, also re- 
ceived frpm said Transit Company its demand promissory notes, in dif- 
férent sums, with interest, dated December 1, 1886, in ail for the sum 
of $20,250, to suudry stôckholders of the Air-Line Company, the respect- 
ive amounts of said notes being the amounts due from said company, on 
December 1, 188.6, to said respective stockholdere. Fourteen thousand 
two hundred and fifty dollars of said notes were delivered by said Sidell 
to said Parrott on July 8, 1887, and by him were delivered to and re- 
ceived by the payées thereof, and ail said notes are still outstanding. I 
do not find that the notes were received in payment and satisfaction of 
théirdebts against the Air-Line Company. On or about February 1, 
1^87', the Transit Company delivered to said Sidell, treasurer, under 
said cbntract, and the modification thereof, 2,400 fuli-paid shares of $50 
each of its stock, in certificates of varying amounts, in the names of dif- 
férent Air-Line stôckholders, which certificates, with the exception of 3, 
for 189 shares in ail, hâve been delivered by said Sidell to the parties 
therein respectively named. Said certificates so delivered were returnéd 
by thô respective stôckholders to Mr. Thayer, to be by him kept with 
othër stock of said Transit Company together, so as to keep the contrbl 
of the Transit Company in its then ôxisting hands. From time to time 
stôckholders of the Air-Line Company delivered to said Sidell, as treas- 
urer, their certificates of stock în sàid coœpany, duly assigned in blank. 
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and with executed powers of attorney for their transfer, for delivery to 
said Thayer or to the Transit Company under said contract. It ia 
clairaed by some of thèse stockholders, who hâve given afSdavits on the 
subject, that said certificates were to be held in escrow, and were not to 
be delivered until said notes and said $80,000 were fully paid, and suf- 
ficient proof was given that the road was to be built. There is nothing 
in évidence in writing in regard to a delivery in escrow, except a letter 
from said Sidell to said Parrott, dated July 5, 1887, in which he says: 

"I wrote Mr. Thayer that we could not pass the control eut of our hands 
until our notes were ail paid, and that the agreement, as understood between 
us, would be carried eut by us; namely, to place the control, (full-paid stock,) 
; together with the notes in escrow, and as fast as the notes were paid, or any 
.portion o£ the same.we would transfer the full-paid stock to hisCo. in propor- 
tion to the amount paid. If there can be any better plan adopted, very well. 
AAy iiifay to get the matter elosed up." 

From tbe subséquent facts I think that it must hâve been in substance 
agreed or understood, subséquent to July 5, 1887, that ail the stock of 
the Air-Line Company should not be delivered to Mr. Thayer, but that iî 
should be transferred to bis compan_v, or delivered to him in some pro- 
portion to the araount which should be paid upon'the $80,000, and that 
a, portion of said stock should be retained to enforce or compel the pay- 
ment of ail said notes. 

1 Before July 22, 1887, certificates for 509 shares full-paid stock, duly 
assigned in blank, and with duly-executed powers of attorney to trans- 

'fer, had been delivered to said Sidell, as treasurer, and had been by 
him with the knowledge and assent of said Parrott, delivered to said 
Thayer under said contract, who held said certificates until Septembér 
25, 1888, when he surrendered the same to Thomas N. Browne, who 
then claimed to be the secretary -of said company, and who had the cus- 
tody of the stock -books, and received new certificates therefor. On July 
22, 1887, 900 shares of the stock of said Air-Line Company, 300 of the 
same belonging to Willliam T. Black, and 600 belonging to Sheldon 
Collîhs, having been surrendered, new fuU-paid certificates for said 900 
shares wére issued to W M. Thayer, trustée, and are still kept by him. 
Thèse 900 shares were not full-paid stock when they were surrendered. 
Sixteen thousand four hundred dollars had been paid thereon, but new 
full paid certificates were issued therefor. I do not know why such cer- 
tificates were issued and signed by Messrs. Parrott and Browne. There 
is some reason to infer that the payments ànd transfer of stock by the 
Kapid Transit Conipany were considered to be credited upou the stock 
received therefor, and that such stock beoame' full paid. They were is- 
sued without any mistake of the facts in relation thereto, and no criticism 
seems to bave been made on account of such issue until this litigation. 
Certificates for 345 more shares were delivered to said Sidell, as treasurer, 
under said contract. The certificates of 235 of thèse shares were as- 

' ëigned in blank, and powers of attorney were duly executed to transfer 
the same. Of thèse 345 shares, C. H. Lontrell, John C. Shaw, and C. 
■D. IngersoU owned 100 each, W. W. Douglass 25, and F. W. Ford and 
v.36F.no.8— 30 
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J. R. Jessup, 10 each. The cnstody of thèse certîficates continued wîth 
said Sidell until September 20, 1888. On said last-mentioned day said 
Parrott also had the custody of 237 more shares, ail duly assigned in 
blank,-Tyhich had been placed in hia hands or control for delivery to 
said Thayer under said contract. The names of ail the holders of thèse 
237 shares did not appear in the affidavits. On July 13, 1888, said 
notes had not been paid; and the Air-Line directors, thinking there was 
no apparent probability of the ability of the Transit Company to build 
the road, appointed Messrs. Parrott and Cowles a committee under the 
terms of the foUowing resolution: 

"Eesolved, that Messrs. H. R. Parrott and George R. Cowles be appointed 
a spécial committee, with instructions to procoed to Boston at the earliest 
practicable day and lay the subject-matter of tl>e report before the board of 
directors of the New York & Boston Rapid Transit Company as the sensé of 
this board; and, further, that, unless satisfactory guarantees can be given by 
the said Rapid Transit Company, expressive of tlie ténor of said report, ail 
understnndings heretofore had between stoikholders and officers of both com- 
panies shall be considered abrogated, and of no effect." 

The concluding part of the report of a committee of the Air-Lîne di- 
rectors, to which référence is made in said resolution, is as follows: 

"In View of the lîmited time allowed by law for the construction and com- 
pletion of the company's road, to-wit, flfteen months from the Ist day of 
Jnly, 1888, and of the fact that no further extension of time can be had at 
the hands Of the législature of the statë of Connecticnt, which convenès in 
January, 1889, unless a large amount of work by way of construction is done, 
and an earnest pf good faith evinced by this corapany, your committee would 
earnestly impress upon the board the necessityol: its prompt action herein, 
and would snggest that, upon the said Rapid Transit Company's paying the 
sums due on the purchase of stock from the stoekholders of the company 
prier to the Ist day of August, 1888, and commence and diligently prosecute 
the work of construction on the Une of this company's road prior to said Ist 
day of August, 1888, and expend thereon in cash a suflOicient sum to warrant 
this company in asking for a further extension of time from the gênerai as- 
sembly, this company should enter into and exécute an agreement with the 
Rapid Transit Company, f ully setting out the obligations of both companies." 

In order to obtain an extension of time, from the législature of 1889, 
for the building of the road, it is pïobably important that the promoters 
of the enterprise should exhibit substantial financial ability, and a dé- 
termination to. build the road, and should bave commenced the enter- 
prise in a substantial and bona fide manner. Said committee went to 
Boston on July 24th. Thè vice-presideut of the Transit Company said 
that company could not then pay the notes due the Air-Line stoekhold- 
ers. The committee then made to the président and other gentlemeti 
representing the Transit Company the two following propositions: (1) 
That they would return aU the Rapid Transit stock and notes and rnoney 
received by the stoekholders of said Air-Line Company upon the said 
Transit Company's returning the stock which it held; or (2) it might 
keep said stock, and bave ail the remaining fuU-paid stock by paying the 
inoney which it had cost, and the debts of the Air-Liue Company, and 
that said Air-Line Company's stoekholders would give up their claims to 
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the Rapid Transit stock, which had been transferred to them. The gen- 
tlemen representing the Transit Company said that they were unable to 
accept either proposition. Nothing more was éver done under thèse 
propositions. No money or stock of the Transit Company was tendfered 
or offered by the Air-Line Company. The Transit Company desjred a 
delay of one month, and the comraittee agreed to favor delay till Septem- 
ber Ist. On August 21st, said Parrott went to Boston again, but could 
not obtain either money or prospect of money. Before September 19th 
said Parrott had found some person or persons whom he deemed finan- 
cially responsible, and who said that, if they were put in immédiate con- 
trol of the compàny, they would pay its debts, and would build the road. 
They did not propose to pay anything more for the control or to buy the 
stock. On September 14th a meeting of the directors of the Air-Line 
Company was called to be held on September 19th, at room 500 of No. 
146 Broadway, the office of the secretary. The meeting was not held in 
that room, but a meeting of directors assembled in Mr. Sidell's office, in 
another room of the same building, at which Mr. Parrott made a report 
of his interviews with the Transit Company, and informed them of the 
proposai of the other party, whose name or names were not disclosed in 
the affidavits. The majority of those présent at this discussion favored 
thé new projéèt of giving the new parties the immédiate control of the 
Company, and authorized the treasurer to issue demand interest notes, in 
ail for $19,100, dated December 1, 1886, to named stockholders of the 
Company, for the amount of the debts of said company to said stock- 
holders, being the same persons to whom the Transit Company had is- 
sued notes. At this meeting Mr. Parrott said thatthere were 582 shares 
of stock which had not been delivered to Mr. Thayer, and which should 
be returned, and he thought that the fairest.way would be todivide thèse 
shares 7)ro rata among ail the stockholders who had taken Rapid Transit 
stock, which would give for every $1,000 of Transit stock about $400 of 
full-paid Air-Line stock. The directors présent assented to thèse sugges- 
tions, and on Septetaber 20th Mr. Parrott took from the company's office 
the certîficates for 582 shares for canceliation, and directed that other 
certificates for 582 shares should be made out to sundry stockholders, in 
gênerai pursuance of the 40 pér cent divideud plan. They were so made, 
and Mr. Parrott took them irom the office to sign them. Seven certifi- 
cates, for one share each, were made out in the names, respectively, of 
J. Walsh, J. W. Lessells, F. W. West, C. L. Seabury, Henry Kinsler, 
B. F. Cash, and H. Jansen, who were to represent in the new board the new 
controlling power. Thèse persons had not i)reviously been stockholders. 
No annual élection of directors had been held since Noveniber 27, 1883. 
The by-laws provided that the annual meeting should be held on the 
third Friday of October in each year. An annual meeting was called to 
be held on that daj' in 1887, but at the wish of the Transit Company no 
directors were'elected, and the annual meeting was kept alive by adjoum- 
rhent from month to month, only two persons being présent. Therehad 
been no purpOse or plan to eléct directors at any of thèse various adjourned 
meetings, The last adjoumment was, as is now apparently ehowQ on 
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the record, to September 21, 1888. On September 20th-Mr. Parrott 
stated to Mr. Browne, the secretary, that he could not close the negotia- 
tions unless a new board was elected on September 21st. At this meet- 
ing a new board was declared to be chosen, consisting of the seven per- 
sons whose names hâve been given, and Messrs. Parrott, Cowles, Lock- 
wood, Winton, Coolidge, and F. W. Parrott, 2d, each of the last-named 
being former directors, except F. W Parrott, 2d. Messrs. Lockwood, 
Winton, Cowles, and Coolidge resigned on thenext day. In the place 
of Messrs. Lockwood and Winton Messrs. Aj-mstrong and Baldwin were 
chosen, who hâve each declined to accept. - Mr. B. F. Cash was appointed 
secretary and treasurer. Mr. Parrott did not inform Mr. Thayer, whom 
he saw in New York on the 20th, of the proposed electipn of a new board. 
Messrs. SideR and Browne did not attend the meeting. Eight hundred 
and thirty-three shares were apparently represented at the meeting, of 
which 100 belonged to Mr. Parrott, and 5 belongedMr. Parrott, 2d. To 
whom the remaining shares belonged, or in whose ijames they stood, did 
not appear. 

It thus appears that, under a contract whiçh, was kept in existencç 
and recognized by Mr. Parrott until a very récent period, the plaintiffs 
delivered into the control of the parties whom he . represents, $120,000 
of fuUy-paid stock, about $60,000 in money and $20,000 in notes, The 
notes are unpaid, and the plaintiffs are apparently npw iinable to pay 
them, or to pay the debts which thèse notes represent, and there seems 
to be no présent probability that they can build the road. Mr. Parrott, 
without returning or offering in any manner which can be considered a 
tender of the property which was recejved from the plaintiffs, determined 
to consider the contract at an end, and to deliver the control of the Com- 
pany into the hands of other persons not stockholders, upon their prom- 
ise to pay the debts of the company, and to build the road. The deliv- 
ery of the company into the hands of the new parties was accomplished 
by an élection which was held under the form of law, but was none the 
less accomplished by stratagem and a surprise upon the plaintiffs. An 
élection of directors was not and could not with reason bave been antici- 
pated by them to be held on September 2l8t. The previous adjoum- 
ments were in pursuance of the plan, which had been theretofore adopted, 
of not eleoting a board , but of awaiting the directions of the Transit Comr 
pany in that regard, which was recognized as having rightfully the conr 
trolling power and voice in the élection of directors. Of the 2,101 vot- 
ing shares it had, in the name of William M. Thayer, trustée, 900, and 
it had the certificates for 509 which could at any.time rightfully bave 
been placed in the name of Mr. Thayer or the Transit Company. The 
Transit Compainy had been apparentlj»^ conceded to be the owners of a 
large majority of the voting stock, and to be entitled to the 582 oiatstandr 
ing shares in the hands of Sidell and Parrott whenever said nptes were 
paid. ■ This private delivery of the corporation into the control of non- 
stockholders, whilie Mr. Parrott and bis associâtes retained ail the mouey 
which had been delivered to them, was in fraudulent violatioii of the 
plaintifie- rights. The plaintiffs' bill is framed upon the theory that thè 
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contract of November 12, 1884, had been executed; that Parrott and 
his co-directors were holding over as directors merely in the interest and 
for the benefit of the plaintiffs, who were substantialty the owners of the 
stock of the Air-Line Company; and that the action of Parrott was a 
fraudulent violation of the contract, and an intentional sacrifice of the 
rights of the plaintiffs, which could not be compensated in damages, for 
which an action at law afforded no adéquate remedy, and the injurions 
effect of which could only be prevented by injunction. .The bill was not 
intended to be a bill for spécifie performance. I do not find that the 
contract was an execUted one, because I do not think that the unpaid 
notes were accepted in payment of the claims against the Air-Line Com-^ 
pany; but I flnd that the plaintiffs had substantial pecuniary interest 
and ownership in said com_pany, which the défendants wrongfully ai- , 
tempted to impair, and that from the further commission of like acts 
they should be restrained until a thorough and complète investigation . 
shows either that I hâve been misled by afiBdavits, pr that events which 
may hereafter take place bave altered the présent position of the .parties,. ; 
Let a temporary injunction issue against H. R. Parrott and F, W. Parrott, , 
2d, enjoining and'restraining them, and each ,of thera, from makingany . 
agreemeht or contract, or executing any document, or doing any other 
act or thing, either as directors, agents, or officers of said New York &; 
Connecticut Air-Line Railway Company, or individually, which in any , 
manner interfe;res with, affects, influences, or touphes the interests . of . 
said plaintiffs, or of either of them, until thé further order of the court 
in the premises. 



FvLiXR et aï. v. Détroit Fiée & Marine Ins. Co. et ait ■ ■ 
{Circuit Court, N. D. lUinms. October .29, 1888.) • . 

1. Inbukancb — ^Appoetignmbnt pF lioss — Eqtjity— JpRisDiCTioK. , ; ;.: 

Where there Is a claim against several insurançe conjpanies for the, sapie 
loss, upon différent policies, a court of eqùity bas jùrisdiction ta appbrtibn' 
the loss amoag the respective companies, and require psyment froin esch of " 
the amount for which it is liable. ^ 

2. Same — Pkoop. OF Loss. , , , , 

In snch & tfase it Is not necessary for the claimants td àpporfioh.br àftempt 
to apportion, the loss among the dîfEerentinaurers. in their prelimlnàry prdofs, 
although the poliçies require that thginsured.ahaJi; .in, ca$e of loss, furnish to 
the insurer a full and detailed statement pf the lo;ss and the amoupt claimed. 

In Equity. On exceptions to master's report. '.'..'/,■. 

Action by William A. FuUer and others against the Détroit Fi?e & 
Marine Insurance Company and other^, on ,fire ,and marine insurânce 
poliçies on the, steamer Buckeye, to ascertaip and apportion the loss . 
aïnong thé respective classes of défendants. ; After issue joined, the case , 
was referfed' ;to à master, who filed his report ip accordance with therejer- , 
•enëe, to which tihed,iff<^rent classes of! defpfldants.excepted. ' 
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W. P. Black, for complainants. 

Schuyler & Kremer and H. D. Gordder, for marine insurers. 

E. H, & N. E. Gary and 0. D. Van Dyke, for fire insurers. 

Blodgett, J. This case is now before the court upon exceptions filed 
by the défendants to the master's report. The material facts set out in 
the bill and shown in the proofs are: That the complainants on the 
28th day of February, 1885, became the owners of the steamer Buckeye, 
then lying in the port of Chicago, and on said day took out insurance 
against lire on the huU, boilers, engines, machinery, tackle, apparel, and 
furniture of said steamer, to the amount of $12,000, as foUows: Sun 
Fire Insurance OfBce of London, Eng,, $2,500; Louisville Underwriters 
of Louisville, Ky., $2,600; Reading Fire Insurance Company of Penn- 
sylvania, $1,500; Fire Association of Philadelphia, $2,500; Manufact- 
urera & Builders Fire Insurance Company of New York, $1 ,500; Citizens 
Insurance Company of Pittsburgh, $1 ,500. Thèse policies were aU for the 
term of one year, and gave permission to navigate the great lakes and 
•waters tributary thereto; also, to make ordinary altérations and repaira; 
and permitted Other insurance. And on the SOth day of May, 1885, 
complainants took out marine insurance on said steamer, her engines, 
boilers, machinery, tackle, apparel, and furniture, as foUows: The Mer- 
cantile Ipsùrance Company of Cleveland, Ohio, $5,000; Phœnix Insur- 
ance Company of Brooklyn, N. Y., $5,000; the Détroit Fire & Marine 
Insurance Company of Michigan, $5,000. In the body of the policies 
it was provided that the insurance was touching the "adventures and 
périls of the lakes, rivers, canals, tires, and jettisons that shall corne to 
the damage of the said vessel, or any part thereof." In the policy of the 
Détroit Fire & Marine Insurance Company the word "fire" was erased from 
tbe clause above quoted in the printed tbrmi and on the margin of the 
policy was stamped the folio wing provision: "Warranted free from any 
claim for loss caused by or in conséquence of fire," and substantially the 
same clause was stamped upon the margins of each of the other policies, 
but the Word "fire" was not erased from the body of the printed torm of 
the policies. For a day or two prior to the 12th day of June, 1885, the 
said steamer was engaged in taking on a cargo of about 8,000 partly- 
seasoned cedar railroad ties, at Houston's bay, near the Gran Manitoulin 
islands, on the north side of Lake Huron; and on the morning of the 
12th of June the steamer left Houston's bay, at about half past 5 o'clock, 
for St. Michael's bay, where she wasio takeintow aschoonerfortheport 
of Chicago. The steanier had on board a pilot and chart, and proceeded 
at a slow rate of speed, probably not to exceed four miles an hour; and 
when about half the distance between Houston's bay and St. Michaera 
bay she struck upon a rock, not laid down in the chart, and unknown 
to the pilot, and slid about half her length upon the rock before she 
fitopped. Before she ran upon the rock she was drawing about 10 feèt 
of water forward, and about lli feet ait. There was a heavy sea run- 
ning at the time the vessel struck, which caused her to pound somewhat, 
as she rested upon the rock near her middle, and just forward of the for- 
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ward end of her boiler-rpom. The rock seems to hâve been au: isolated 
one, and ail around it was deep water. Fruitless efforts were made by 
the master and crew by means of her own machinery to back her off 
from the rock or to drive her over it. About one-third of her cargo was 
stored in her hold, and the remainder was upon her deck, and for the 
purpose of relieving her so that she could be got off the rock, if possible, 
about 2,000 of the ties forming part of her deck-load were thrown over- 
board. It was soon found, however, by her master and the crew, that the 
attempt to relieve her in this manner only caused her to pound the barder. 
Soon after she struck she was found to be leaking rapidly, and within 
less than an hour the water had made such headway as to put out the 
fires in her fire-box; and shortly after her fires were extinguished a tire 
broke out in the forward end of her boiler-room,whichspread withgreat 
rapidity , and resulted in the complète destruction of the steamer and her 
machinery. Before the fire was discovered, a small boat and crew had 
been dispatched to St. Michael's bay to obtain the assistance of a power- 
ful and thoroughly equipped Canadian tug, then iying at St. Michael's 
bay, and this tug came out to the assistance of the steamer while she 
was buming, but was unable to do anything towards getting her off, or 
to extinguish the fire. There is no dispute but what the loss was total, 
as nothing was saved to the complainants from the wreck. It is true that 
the proof shows that one small anchor was taken from the bow of the 
steamer by the crew of the; tug which was summoned to her assistance, 
but the tug crew seem to bave treated itas their own; at least they never 
delivered it to the complainant, and there is no serions contention that the 
loss was not total. Proofs of loss as called for by the terms of the respect- 
ive policies were submitted in apt time by the complainants to the respect- 
ive Insurance companies; thèse proofs claiming that the extent of the loss 
sustained by the complainants from the des truction of the steamer was $ 1 9 , - 
950. . None of thèse Insurance companies bave paid or offered to pay the 
complainants any part of the loss thus sustained; the fire Insurance com- 
panies insisting that the loss was wholly by a péril of the sea, while the 
mafine insurance companies insisted that the loss was mainly a fire loss, 
: and that the chief burden of the loss should fallupon the fire Insurance 
companies. The marine Insurance companies conceded that they were lia- 
ble to the extent of the marine injury only ; that is, the cost of getting the 
steamer off the rock where she was stranded, and to a port of safety, and 
of such repairs as would restore her to the condition in which she was 
at the time of the stranding. The bill asks that the court ascer-tain and 
détermine the amount of the loss sustained, and the portion thereof which 
should be borne by the respective classes of insurance; that is, how much 
of the loss shall be borne and paid by the marine insurance companies, 
and. how much shall be borne and paid by the fire insurance companies, 
and that the portion of the loss to be borne b.y each class be apportioned to 
the respective companies of such ciass. AU the insurance companies 
were made parties to this bill, and appeared and answered, and, after 
issue joined, the case was referred to the master to ta'ia proofs and report 
his findings in the premises. 
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The niaster's réport filed in pursuance of this référence in substance 
finds the extent of complainant's loss by the strandiiig and , burning of 
the steamer to be $18,000; that up to thetime the fire broke out the loss 
was wholly a maritime loss, to be borne solely by the marine insurance; 
and he finds the amount of such loss to be $6,000, — thàt is, he finds 
that it would hâve cost $6,000 to hâve got the steamer offthe rock, tow 
her to a port of safety, and make the repairs necessary to restore her to 
the serviceablé condition in which she was iirimediatelj' preceding the 
stranding. He also finds thaï the stranding was the proximate cause of 
the fire; and that the marine and fire insurance were concurrent, as to 
the loss by the fire, to thô extent of $9,000; and that the fire insurance 
companies are solely iiable for the excess of the loss above the total 
amoùnt of the marine insurance, which is $3,000, and apportions the 
loss as follows: Marine loss from stranding alone, before the fire broke 

'■■ out, and tô be paid solely by marine insurance companies, $6,000; con- 
current insurance, to be divided between the two classes of insurers, 
$9,000, of which the marine companies are to pay five-iiinths, $5,000, 

■ and the fiïè companies are to pay four-ninths, $4,000; and the amount 
tobé paid solely by the fire companies, $8,000. 

Both classes of défendants hâve filed exceptions to the master's report, 
but I do nôt deem it necessary to consider them in détail, as most of 

' them relate to the master's findings of i'act upon the proof bèfore him; 
and, after a careful review of thèse proofs, I am satisfied that his find- 
ings Upon ail the questions of fact are correct, and should be sustained. 
It is true thére is much conflict in the testimony; a large portion of it 
being as to the cost of rescuing and repairing the steamer, and as to the 
probability of saving her, and as to the origin or cause of the fire and 
the value of the steamer. Very much of it consists of the opinions or 
judgments of witnesses moreorless familiarwith thesubject upon which 
they testify , and I will merely say that it is my conclusion that the mas- 
ter has carefully ahalyzed this mass of testimony, and found the facts in- 
telligéntly, according to the prépondérance of the proofs. Others of the 
exceptions go to the finding of the master in regard to apportionment of 
the loss between the two classes of insurers, and, after a full discussion 
by the counsél for the objectirig companies of thè apportionment made 
by the master, and the rulings and reasons by which he reached that ap- 
portionment, I am of opinion that he has adopted the correct rule, and 
made a just and proper apportionment according to the relative liabili- 
ties of the two classes of insurers, and of the companies constituting those 

'two classes. 

Two questions of law are, however,. raised by the exceptions filed in 

. behâlf of the fire insurance companies, which require some considéra- 
tion: (1) Has a court of equity jurisdiction, upon the case made by the 
bill and proofs in this case, to apportion this loss among thèse respective 
défendants, and réquire payment from each of the amount for which it 
is Iiable? (2) Were the prèliminary proofs of loss presented by thecom- 
plaiuants to the fire companies a sufficient compliance with the condi- 
tions of the policies? 
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As to the ôrst question, it îs obvious that, in sépara te saîts at law 
against each of thèse insurers, the complainants would bave been required 
to establish by proof to a jury, or to the judge in casea jury waswaived, 
the proportion of loss to be borne by each class of insurers, as well as 
the amount to be paid by each member of that class, ^that 13, how much 
of the loss, if any, should be borne alone by the marine insurance, and 
how much, if any, should be borne alone by the fire insurance, and how 
much, if any, should be borne by the two classes jointly; and it is clear 
that courts and juries might, and probably would, hâve differed widely 
aS;to the division of the loss between the two classes of insurers, if hot 
as to the division between the members of such classes, and hence the 
complainants in suits at law would hâve been in péril of failing to re- 
cover perhaps a large portion of their actual loss by reason of différent 
flndings of juries or courts upon the same évidence. And, when several 
parties are ïiable to à contribution for the payment of a common debt or 
obligation, an apportionment of the amount to be contributed and paid 
byeach hasalways been deemedwithin the fieldof equityjurisprudencer 
1 Story, Eq. Jur. § 492. And the same learned writer, in section 478 of 
the same work, gives the reasons for such exercise of jurisdiction as fol- 
lows: 

"But there are many difflculties in proceeding in cases where an apportion- 
ment or contribution is allowed at the common law ; for, wheré the parties are 
namerous, as eacli is liable to contribute only for his own portion, sejSaratè 
actions and verdicts may become necessary against each otlier, and thus a 
mûltiplicity of suits may take place; and no judgment in one suit will bë con- 
clusive in regard to the atuount of contribution in a suit against another per- 
soli; * * * whereas in equity ail parties can at once be brought befora 
the court in a single suit, and the decree apportioning will thua be conclu^ive; 
uppn ail parties in interest." 

And in a case of gênerai average, where a part of the cargo of a ship haa 
been sacrificed for the purpose of saving the ship and the remainder of 
the cargo, a court of equity bas always been held the proper tribunal to 
apportion the contribution to be made by the ship, the freight, and the 
cargo saved, to compensa te for the property sacrificed; and. the reasonS 
for such jurisdiction are fully stated as follows, in section 491 of the work 
from which I bave just quoted: v 

"It may readily be perceived how difflcult it would be for a court of law to 
apportion and adjust the amount whicii is to be paid by each distinct interest 
which is involved in the common calamity and expenditure. Take, for in- 
stance, the common case of a gênerai ship or packet trading between Liver- 
pool and New York, and having on board varioùs shipments of goods, net 
unfrequently exceeding a hundred in number, consigned todifEerent persona, 
as owners or consignées ; and suppose a case of gênerai average to arise dur- 
ing the voyage, and the loss or expenditure to be apport! oned among ali thèse 
various shippers accordingto their respective intereets, and the amount which 
the whole cargo is to contribute to the reimbursement thereof. By the gên- 
erai ruleof the maritime law, in ail cases of gênerai average, the ship, the 
freight for the voyage, and the cargo on board, are to contribute toàuch re- 
imbursement, according to their relative value». The flrststep in the proeess 
of gênerai average is to asceitain the amount of the loss for which cohtribu* 
tioft is to be niade; as, for instance, in the case of jettison, the value.of the 
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property thrown overboard, or sacrifleed for the common préservation. The 
value is generally indeflnite and unascertained, and from its very nature, 
rarely admits of an exact and flxed computation. The same remark applies 
to the case of ascertainment of the value of the contributoryinterest, thesbip, 
the freight, and the cargo. Thèse are generally differently estimated by dif- 
férent persons, and rarely admit of a positive and indisputable estimation in 
price or value. Now, as the owners of the ship, and the freight, and the 
cargo, may be, and generally are, in the supposed case, différent persons, hav- 
ing a sepai^ate interest, and often an adverse interest to each other, it is obvi- 
ons that unless ail the persons in interest can be made parties in one common 
suit, 80 as to bave the vrhole adjustment made at once, and made binding 
npon ail of them, infinité embarrassmentsmustarise in àscertaining and appor- 
tioning the gênerai average. In a proceeding at the common law, every party 
having a sole and distinct interest must be separately sued, and, as the ver- 
dict and judgment in one case will not only aot be conclusive, but not even 
be admissible évidence in another suit, as it is reji inter alios aata, and as the 
amount to be recovered must in each case dépend upon the valup of ail the 
interests to be aflected, which, of course, might be ditferently estimated by 
différent juriOs, it is raanifest that the grossest injustice or the most oppres- 
sive litigatioà might take place in ail cases of gênerai average on board of 
gênerai ships. A court of equity, having authority to bring ail ithe. parties 
before it, and to refer the whole matter to a master to take an account, and 
to adjust the whole apportionment at once, affords a safe, convenient, and 
expeditious remedy; and it isaccordingly tlie customary mode of remedy in 
ail cases where a coiitroversy arises, and a court of equity exists in the place, 
capable of administering the remedy." 

And the same is stated in Adanas, Et[. *268, and Garrisonv. lûmrànee 
Cb.) 19 How. 312. In the latter case the jurigdiction of a court of equity 
to apportion and enforce payment of a loss, where there was a large num- 
ber of insurers, was fully sustained, both on theground of the right of a 
court of equity to apportion among contributors, aùd also to prevettt a 
inultiplicity of suits; there being fifteen insurers in that case, while bere 
there are nine. Thèse authorities, and others to which my attention has 
béen called, eeem to me to amply support the jurisdiction of this court 
to give the relief asked by this bill, while the complainants' remedy at 
law would almost necessarily be uncertain and incomplète. A court of 
equity, with ail the parties before it, can do complète justice, not only as 
between,the complainants and the two classes of défendants, but as be- 
tween the défendants in the two classes in their relations to each other 
under their respective policies. - 

By the second point, the fire Insurance companies însist that they are 
not liable, because, they say , that ail the policies require that the insùred 
shall, in case of loss, furnish to the insurer a full and detàilèd statement 
of the loss, and the amount claimed. In the proofs of loss served by the 
complainants upon the fire insurance companies, they simply state the 
value of the steamer, her engines, etc., and that the loss was total, and 
did not attempt to compute or stàte the share of the loss to be borne by 
each fii:e insurer. I do not think it was necessary for the complainants 
to apportion, or attempt to apportion, this loss among the différent un- 
derwriters in their preliminary proofs. It was sufBcient if they stated 
the amount of the loss and the amount of the insurance; and this they 
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did, leaving each underwritèr to make the computation of îtsown share 
of the loss. I do not, therefore, deem eitherof the exceptions filed by 
the défendants to be well taken, and the same are each and ail overruled, 
and the master's report confirmed, and a dècree œay be prepared in ao- 
coidance with the recommendation of the report. 



PoETBB et al. V. Sabin d al. 

Oireuit Court, D. Minnesota. October 87, 1888 

1. Bbcbivers— AcTiows — Corporations— Stockholdbks. 

In an action against former directors of a corporation, by stockholders, for 
loss incurred by the corporation on account of défendants' unauthorized in- 
dorsements of the company's name, it is not enough to show the failure or 
refusai of the receiver of the corporation to bring the action, but he must be 
made a party défendant in order that the corporation may be bound. 
8, Same— Fedehal Courts— Jùbibdjction. 

Wherè the state court refuses to permit the receiver either to sue or to be 
made a pàrty défendant, the jurisdiction of the fédéral court fails. 

In Equity. 

Com plaint by Henry H. Porter and Ransom R. Cable against Dwight 
M. Sabin, Joseph C. O'Gorman, the Northwestern Msnufacturing & Car 
Company, and the Minnesota Thresher Manuiacturing Company. 

Ciwpp & Macartney, J. M. FUmer, and S. U. Pinney, for complainants. 

George B. Young, Fayette Marsh, and Davia, Kellogg & Severance, for de- 
fendants. 

Brewek, J. This case is how submitted on demurrer to an amended 
and Bupplemental bill. Complainants are citizens of the state of Illinois, 
and stockholders in the Northwestem Manufacturing & Car Company, and 
bring this suit in behalf of themselves and ail others in like estate. The 
défendants are ail citizens of the state of Minnesota. Two of them, Sabin 
& O'Gorman, were directors of the car Company, and had the entire 
management of its business. ^ While so managing the car company, they 
used its crédit by indorsing in its corporate name a large amount of paper 
for the benefit of third parties, which resulted in great loss to the car Com- 
pany. Thèse transactions were so carried on as to give an undoubted 
right of action in lavor of the car company against them. On the lOth 
of May, 1884, the car company failed, and one Edward S. Brown waa 
appointed receiver in a suit by the creditors commenced in the state court. 
The complainants, as stockholders, applied to such receiver, and through 
him to that court, to bring a suit against the défendants Sabin & O'Gor- 
man to ascertain and recover the damages sustained by the corporation 
by reason of their fraudaient and unauthorized acts, which application 
■was denied. Thereupon this suit was brought by the filing of the original 
bill, and on the same day the complainants made a motion in that court 
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to b'e allowed' to make the receiver a party défendant. T'hej' also subse- 
quehtly moved to exclude from a contemplated order of sale ail causes 
of action which stockholders might niaintaiu in right of the corporation, 
and which the corporation its'elf or its receiver had refused to bring, both 
of which motions were denied; and that court entered anorder directing 
a sale as a whole of the entire assets and plant of the car company, the 
description in the order being as foUows: 

"AU the stock, property, things in action, and effects of the défendant the 
îforthwestern Manufacturlng and Car Company, of which E. S. Brown lias 
been appointed receiver, in this actîonv or to which thé receiver may be entitled 
as the same shall exist at the time of the sale; including ail real estate, build- 
ings, machinery,!tools, patternSj flxtures, materials, articles manufactured, un- 
manufactured, or in process of manufacture, cash in hand, book-accounts, 
letters patent, choses in action, bills reeeivable, and of ail property, assets, 
clainosv liens, and deman^s of every name and nature, either in law or in 
equity, and whereversituated." 

A public sale was made in pursuance of this order, and the property 
sold to the Minnesota Thresher Manulacturing Company. This sale was 
confirnied, and the property delivered about the Ist of January, 1888. 
The last-named company, which is made a défendant to this suit, was 
organized in 1884 for the express purpose of acquiring the property and 
continuing the business of the car company. During thewinterof 1886-87 
Sabin & O'Gôrman obtained the control of the directory and management 
ôf the Thresher company, and, for the purpose of preventing an investi- 
gation into their management of the car company's business, made appli- 
cation to hâve the car company's assets sold as a whole, which application 
■^Fas sûccessfùl; and alsoresisted the application of thèse complainants to 
hâve suit brought in the name of the receiver. To this bill the défend- 
ants hâve, as stated, filed a demurrer, and upon such demurrer the ques- 
Mon arises; ■ ' - ■ ■ ': • 

, It is conceded, and the law undoubtedly is as conceded, that the cause 
bî action stated in the bill is one primarily in favor of the corporation, 
and that, upon the appointrnent of the receiver, such. right of action 
passed to him, and he was the party to institute the suit. There can 
also be no doubt that under some circumstances a cause of action exist- 
ing in favor of a corporation may be enforcéd at the suit of a stockholder. 
But in the view which I take of the case it is unnecesary to considérât 
large any of thèse questions. The pivotai question is whether this suit 
can be maintained without the présence of the receiver as a party. The 
àuthorities ail seem to agrée that where there is no receivership, and a 
stockholder is seeking to enforce by a suit a right in favor of thé corpo- 
ration, the corporation is an indispensable party défendant, and that, if 
for any reason the corporation cannot be made a party défendant, the 
suit mustfaih The reason for this is that, unless the corporation is a 
party, it is not concluded by the judgment or decree, and the défendant 
may be subjécted to another suit by it, and perhaps many suits by other 
stockholders; but when the corporation is a party, then the judgment 
or decree binds it, and the défendant is protected from further litigation 
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upon that cause of action. See Samv^lv. Holladay, Woolw. 400; Greaves 
V. Gougej 69 N. Y. 156; Brinckerhoff v. BostvAck, 88 N. Y. 52; Colqidtt 
V. Howard, 11 Ga. 569; Insurance Go. v. Sebring, 5 Rich. Eq. 342; Dav- 
enport v. Dows, 18 Wall. 626. In the last case the suprême court thus 
disposes of the matter: 

" That a stockholder may bring a suit when a corporation refuses, is settled 
in Badge y. Wooîse;/, 18 How. 340, but such a suit can only be maintained on 
the ground that the rights of the corporation are involved. Thèse rights the 
individual shareholder isallowed to assert in behalf of himself and associâtes, 
béca'use thé directôrs of the corporation décline to take the proper steps to as- 
sert them. Mànifestly theproceedings forthispurposeshouldbesoconducted 
that any decree which shall be made on the merlts shall conclude the corpora- 
tion. This can only be done by making the corporation a party défendant. 
The relief asked is on bebalf of the corporation, not the individual shareholder; 
and, if ït be granted, the complaiiiant dérives only an incidental benefltfrora 
it. It vpould be wrong, in case the shareholders were unsuccessful, to allow 
the corporation to renew the litigation in another suit involving precisely the 
sainé subject-matter. To avoid such a resuit, a court of equity will not take 
cognizance of a bill brought to settle a question in which the corporation is 
the essential party in interest, unless it is made a party to the litigation." 

It is not enough to allège and show that the corporation has failed to 
bring suit, or refused upon demand to bring it; such facts disclose merely 
the right of the stockholder to main tain the suit. The same reason makes 
the receiver also an indispensable party, for, when appointed, he has, in 
place of the corporation, the right to maintain such an action; if he be 
not made a party, then the défendant may thereafter be subjected to a 
puit at, bis instance. This was recognized in the case of Brinckerhoff v. 
Bostwick, supra, in which the court uses this language: 

"Thebank was a proper, and even a necessary, party défendant. It con- 
tinued to be a corporation notwithstanding the appointment of a receiver, and 
the receiver may bring actions in its name. The receiver was also a neces- 
sary party, as it was through him that the amount which might be adjudged 
against the directôrs was to be colleeted and paid over. The présence of both 
of thèse parties was necessary to a final détermination of the controversy. " 

Now, whèfi one is an indispensable party, the inability to make him 
a party does not bave the effect to give the court jurisdiction of the ac- 
tion as against the other parties, but prevents it from taking jurisdiction. 
This is familiar law; and itmatters not how this inability arises, whether 
bëcanse that party résides beyond the reach of the process of the court, 
or bécause through the action of some other tribunal it is impossible to 
maké him a party. Thàt the receiver cannot be made a party without 
the lèave Ôf the court is settled. Barton v. Barbour, 104 U. S. 126. 
Now, the state court which appointed the receiver, for reasons satisfac- 
tory to it, and which must be assumed were good and sufficient, not only 
declihed to permit the receiver to sue at the time the application was 
made to it, but also declined to permit the receiver to be made a party 
défendant to this suit. Hence no decree can be rendered hère binding 
the receiver, and none which would prevent the receiver froni asserting 
the right of the corporation in a subséquent suit. He is an indispensa- 
ble party, and this court is powerless to make him a party, and therefore 
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the jurîsdîction of fhis court to proceèd in tîiîs action cannot be sus- 
tained. I hâve riot stopped in this opinion to consider wheth'er the sale 
made of the àssets of the car company transferred this right of action to 
the Thresher company. I hâve assumed that it did not, as claimed by 
counsel for complainant. It is not expressly mentioned in the order of 
sale, nor is it expressly excluded; the language of that order is gênerai 
in its terras. If , it were such an asset as is assignable, then the gênerai 
terras of description would probably convey it, and the conveyance, be- 
ing at a public jiidicial sale, would doubtless transf'er a good title to the 
purohaser, — a title which could not be assailed by thèse complainanta 
siraply as stockholders in the car company. For thèse reasons I think 
the deraurrer to the amended bill must be sustained. I hâve held this 
case for some time, and givên the matter much thought, for I was im- 
pressed at the argument with the idea that somehow tliis action ought to 
be sustained; and only what seemed to me the settled laws of adjudica^ 
tion bave forced me to a différent conclusion. The demurrer will be sus- 
tained. ' 



ShERWOOD V. MOEIXE 

(CHreuit Court, B. Nébraska. October 29, 1888.) 

Vbndob and Vendée— Bona Ftde Purchaseks— Quitclaim Deedb. 

A grantee in awarranty deed, whose grantor haa a warranty deed, and who 
acts in good faith, and witbout actual notice, is entitled to ]protection as a 
bonafide purcliaser, notwithBtanding the existence of a qaitclaim deed in the 
chain of title.* 

In Equity. 

On rehearing.* Bill by James K. 0. Sherwood agaînst Théodore J. 
Moelle to remove cloud from title. 

Before Brewer, Circuit Judge, and Dondy, District Judge. 
Montgomery <k Jeffrey, for plaintiflP. 
Harwood, Ames & Kelly, for défendant. 

Brewer, J. This case is now submitted on pétition for rehearing. 
When first submitted it was decided upon the proposition that one who 
takes title by a roere quitclaim deed cannot be considered a bonafide pur- 
chaser, and a decree was ordered accordingly in favor of the défendant 
and cross-complainant. In this pétition for rehearing that proposition 
is challenged, as well as its application to the facts in this case. Of the 
soundness of the proposition as a général one I bave np doubt, although 
it may be possibly subject to some limitations. It bas been rgcognized 

'As to the rights of a grantee of land under a quitclaim deed, or in whose chain of 
title-there is a quitclaim deed, see Lumber Co. v. Hancock, (Tex.) 7 S. W. Rep. 734, and 
note; Gest v. PackWood, 34 Ped. Rep. 36S, and note; O'Neal v. Seixas, (Ala.) 4 Bouth. 
Rep. 745, and note. 

'No opinion was flled on the original hearing. 
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by many courts, and frequently affirmed by the suprême court of the 
United States. In the récent case oi Johnson v. Williams, 37 Kan. 179, 
14 Pac. Rep. 637, Mr. Justice Valentine, who is one of the most pains- 
taking and thoughtful judges I know, bas collated the varîous authori- 
ties, and in the following guarded language states the conclusions of him- 
self and thé other membërs of that court, as well as the principal reasons 
in support of the proposition: 

" We would think that in ail cases, ho wever, where a purchaser takes a quit- 
claim deed, he must be presumed to take it with notice of ail outstanding 
equities and interests of which he could, by the exercise of any reàsonable 
diligence, obtain notice from an examination of ail the records affecting the 
title to the property, and from ail inquiries which lie might make of persons 
in the possession of the property, or of personâ paying taxes thereon, or of any 
person who migbt, from any record or from any knowledge which the pur- 
chaser might liavê, seemingly hâve some intereat in the property. In nearly 
ail cases between individnals, where land is sold or cqnveyed, and where there 
is no donbt about the title, a gênerai warranty deed is given ; and it is only in 
cases where there is a doubt concerning the title that only a quitclaim deed is 
given or received. Hence, when a party talîes a quit-claira deed, he knows 
he is taking a doubtf ul title, and is put upon inquiry as to the title. The very 
form of the deed indicates to him that the grantor has doubts concerning the 
title; and the deed itself is notice to him that he is getting only a doubtful 
title. Also as a quitclaim deed Cun never of itâelf subject tlie maker thereof 
to any liability, such deeds may be executed' recklessly, and by persons who 
hâve no real claim, and scarcely a sbadow of claira to the lands for which the 
deeds are given; and the deeds may be executed for a merely nominal consid- 
ération, and merely to enable speculators in doubtful titles to harass and an- 
noy the real owners Of the land; and speculators in doubtful titles are always 
ready topay sometrifling or nominal considération to obtain a quitclaim deed. " 

I do not care, however, to enter into a discussion of that gênerai propo- 
sition, or consider what, if any, limitations thereof exist. That propo- 
sition is, I bave stated, that no one wbo takes under a quitclaim deed 
can be considered a bonafide purchaser. The idea underlying the propo- 
sition is that when bis grantor is willing to give him only a quitclaim 
deed, he impliedly notifies him that there may be outstanding equities, 
and that he is willing to place him only in the same position which he 
himself holds. Now, in the case at bar the complainant took under a 
warranty deed. His immédiate grantor also took under a warranty deed. 
It is true, in the chain of title of record there appeared a quitclaim deed, 
but it was back of his immédiate grantor's deed; and the question is 
whether, if remotely, in the chain of title there exists a quitclaim deed, 
subséquent purchasers in good faith lose the protection of the apparently 
valid and clear deraignment of title from the government by reason of 
the existence of such quitclaim deed. In view of the faot that in the 
early history of titles in the west many conveyances were by quitclaim 
this question becomes important. Fortunately for this case the question 
has been before th« suprême court of this state, and determined. Such 
détermination is doubtless controUing in this court. Even if the ques- 
tion were an open one, there are many substantial and weighty reasons 
for upholding the conclusions reached by that suprême court. I merely 



480 FEDERAL EEPOHTEK. 

eontent rayself with quoting its language as found in the case oîSnmoderi 
V. Tyler, 31 N. W. Rep. 661, as follows: 

"3. It is claimed that the quitolaim deed from Shirk to Poe eonveyed no 
title, and that hona j^de purchasers from Poe weie not protected, The rule 
no doubt is that a person who procures 'of another real estate, and reçoives a 
quitolaim deed only therefor, is bound lo inquire and ascertain at hia péril 
what outstanding equities exist, if any, against the title. The reason is tiis 
grantor will not warrant the title, even as against himself . Therefore it is a 
cause of suspicion. We are not prepared to hold, however, that a quitclaim • 
deed, where the grantor has already eonveyed, will not in any case convey 
title. It is not unreasonable to suppose that a quitclaim deed occurs in many 
titles where there is no outstanding equity. In this case the quitclaim deed 
in question was made by Shirk to Poe to supply a deed which was supposed to 
hâve been lost. It was made to the grantee of such of tlie heirs of Snowden 
as were of lawf ul âge. Shirk, upon the record of Otoe county, apparently pos- 
sessed the légal title to the land in controversy, and a conveyance from him 
to Poe, although in the form of a quitclaim deed, in form, at least, transferred 
the légal title to Poe. No one seems to hâve been in possession of the land, 
nor had any charge of the same; and the fact that more than eight years had 
elapsed from the time of the exécution of the deed from Shirk to Snowden 
without the same having been recorded, certainly was a strong circamstance 
tending to show that the title still remained in Shirk. It is the policy of the 
law that titles to real estate should become matters of certainty, as far as posi 
sible, and that one who acts in good faith in purchasing, and pays the value 
of the property, shall be protected in his purchase. Any other ruJe would op-? 
«rate to pre vent settlenaeiit aiid improvements upon lands. A party, there- 
fore, who finds a complète chain of conveyances from the original grantee to 
his grantor upon the proper records of the county may rely thereon, provided 
he has no notice, either actual or constructive, of thp equities affecting the 
title, and is a purchaser for a sufflcient considération. AU those persons, 
therefore, who purchased from D'G-ette and Warren, without notice, for val- 
uable considération, and their grantees, will be protected." i 

It may be added that the testimony clearly shows that the complain- 
ant acted in good faith, in ignorance of the outstanding title not appar- 
ent of record, and paid full value for the land, while, on the other hand, 
the défendant paid much less than the value, and probably bought with 
notice of complainant's rights. For thèse reasons the pétition for re^ 
hearing is sustained, and a decree entered in favor of the complainant, 
quieting his title as prayed. 

DuNDY, J. , concurring. 
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HuNT V. Oregon Pac. Ry. Co. 
(Oircuit Court, D. Oregon. October 29, 1888.) 

1. Damages— FoK Bkbach of Conthact. 

The party injured by the breacli of a contract is entitled to recover ail his 
damages, including gains prevented, as well as losses sustained, provided such 
damages may fairly be supposed to hâve been within the contemplation of 
the parties when they made the contract, and are certain, both in their nature 
and in respect to the cause from which they proceed. 

2. Samb. 

The plaintifE sues the défendant for damages on an alleged breach of a con- 
tract TThereby the former agreed, in considération of certain payments, to be 
made as the work progressed, to construct 52 miles of railway for the latter. 
The défendant sets up a counter-claira for the failure to construct the road, 
and claims damages therefor; (1) For the loss of the use of the road; (3) for 
the loss of certain f reight which it had made " arrangemen ts " to carry over the 
road; and (3) for the sum it willcost to complète the road inexcess of the con- 
tract price. On motion of plaintifl, the laat two clauses were stricken out of 
the counter-claim; the one, as arising on a collatéral contract not within the 
contemplation of the parties, andtbe other as being uncertain, and also con- 
tingent on the future construction of the road by the défendant. 

{SyUaTnta by the Court.) 

At Law. Action to recover damages. 

George H. Williams, for plaintiff. 

John W. WhaUey and William T. Muir, for défendant. 

Deady, J. The plaintiff, a citizen of Ohio, brings this action against 
the défendant, a corporation formed under the lawsof Oregon, to recover 
$160,000 damages for an alleged breach of a contract entered into by the 
parties on August 8, 1887, whereby the plaintiff, for a considération 
therein specified, undertook to construct two sections of the defendant's 
railway, on the eastern extension thereof, one of 42 miles in length, and 
the other of 10; the first 20 miles to be completed by November 15, 1887, 
the next 22 miles by April 1, 1888, and the last 10 by May 1, 1888. The 
breach alleged is that the défendant whoUy failed to make payments on 
the work as it progressed, according to the agreement,orto turnish trans- 
portation, iron, steel, or ties, as provided therein; whérefore the plain- 
tiff was compelled to give up the performance of the contract afterdoing 
$80,000 worth of work thereunder, and did quit the work on December 
12, 1887. 

The answer of the défendant was fîled April 5, 1888, and contains a 
counter-claim, miscalled a "further défense," founded on alleged breach 
of the contract in question by the plaintiff, wherein it is alleged that the 
plaintiff, after performing work and labor, and furnishing material to the 
estimated value of $50,643.56, failed and refused to comply with said 
contract, and about December 10, 1887, abandoned the same, and noti- 
fied défendant thereof; that the work is still unfinished, nothing having 
been done thereon since the abandonment by the plaintiff. 

The counter-claim concludes with three demands for spécial damages; 
v.36F.no.8— 31 
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(1) That the work cannot now be completed in less than a year, during 
which time the défendant will We deprived of the "use and opération" of 
that portion of its road, to its damage, $50,000. (2) That the défend- 
ant, relying on the good faith of the plaintiff in the premises, made "ar- 
rangements" to carry over its road from the eastern terminus of the por- 
tion the plaintiff agreed to construQt"a large amount of freight to and 
from the seaboard, at Yaquina bay, Or., during the season of 1888, to- 
wit, to the amount of $50,000; and that, owing to the failure of the 
plaintiff to perform his contract, the défendants cannot carry said freight, 
to its damage, $50,000. (3) That the défendants will be compelled to 
pay oui large sums of moneyin exeess of the contract price to complète 
the work that the plaintiff undertook, and in so doing will be put to a 
large amount of trouble and expense, to its damage, $100,000. 

The plaintiff moves to strike out of the counter-claim each of thèse 
claims for damages, and the allégations in which they are set forth, be- 
cause they are (1) "irrelevant and immaterial," and (2) "for conjectural 
or spéculative damages." 

Thê questions involved in this motion bave been thoroughly argued 
by counsel. The difBculty in this and like cases lies, not in the ascer- 
tainment of the law of the subject, but the application thereof. 1 Sedg. 
Dam. 65. 

Counsel for the plaintiff and défendant both cite and rely on the cases 
of GHffi,n V, Colver, 16 N. Y. 489, and SneU v. CoUingham,, 72 111. 161. 

In the New York case it was held that, on a breach of contract to de- 
liver a steam-engine at a certain day, for the purpose of driving a plan- 
ihg-mill and certain other machinery, the ordinary rent or hire which 
could bave been obtained for the use of such mill and machinery, the 
opération of which was suspended for a week for want of the engine, 
might be recovered as damages, but not the estimate of what might bave 
been earned by the use of the engine and machinery in the meantime, 
had the contract been complied with. 

In the course of an able and interesting opinion in the case, Selden, 
J., States the gênerai rule on the subject as foUows: "The party injured 
is entitled to recover ail his damages, including gains prevented as well 
as losses sustained," subject to onfy two conditions: "The damages must 
be such as may fairly be supposed to bave entered into the contemplation 
of the parties when they made the contract, that is, must be such as 
might naturally be expected to follow its violation; and they must be 
certain, both in their nature and in respect to cause from which they 
proceed." 

In the Illinois case it was hèld that, where a contractor fails to con- 
struct a railway within the time limited in the contract therefor, but 
does complète it afterwards, the measure of damages for the breach is the 
value of the use of the road from the timç it ought to hâve been finished 
until it was done; but not the loss to the owner of the road, by reason 
of his inability to comply with a contract between himself and a third 
person for the use of the road from the time it should bave been com- 
pleted, even thbugh the contractor may hâve known of the existence and 
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termsof.such'Ooiitcact, iinless beexptessiy agreed to aucK a méasuté of 
damages. ' ' 

And still, thediflScultyremainS: Do the damages claimed inthiscase 
flow directly and naturally frool the alleged breach of the contrac,!? and 
are they prox'imate conséquence thereof, and not spéculative or contin- 
gent? 

The tendency of judicial décisions seems to be in fiavor of allowing a 
party to show, if he can, that he has suffered some damage by the breach 
of a contract, either in gains prevented or losses sustained , whenever such 
gains or losses directly relate to or arise eut of the subject-tnatter of the 
contract, and not something collatéral thereto. Euffv. Rinaldo, 55 N. 
Y. 664; Hexter v. Knox, 63 N. Y. 561; HincUey v. Bechvith, 13 Wis. 34; 
Shepard v. Gas-lÂgkt Ce., 15 Wis. 349; Davis v. Talcott, 14 Barb. 611; 
1 Sedg. Dam. 77; Field, Dam. p. 7, § 10. 

Still, it has been found impracticable to devise any definite and com- 
prehensive rule applicable alike to the facts of ail cases. Therefore in 
each case the measure of damages must to some extent dépend on its own 
circumstances. Field, Dam. p. 10, § 13. 

The damages claimed on account of the estimated différence in the 
cost of constfucting the road by the défendant and the contract price are, 
in my judgment, too uncertain to be allowed. It can only be conject- 
ured what the cost of constructing the road some time in the future will 
be. Owing to the fluctuations in the price of labor and materials, it 
may co-^t more or less to construct the road in 1888-89 than in 1887-88. 
Besides this, they are contingent. The défendant may never construct 
the road; and until it does, and necessarily at a gréa ter cost than the 
contract price, it cannol be said to hâve sustained any damage by the 
breach. 

The contract gave the défendant the right, whenever, in the judgment 
of its gênerai manager, the work was delayed so as "to im péril" its com- 
pletion within the time limited, "to assume entire control of the work," 
and complète it; and "any outlay so incurred by the défendant in excess 
of the contract price of the work shall be a charge against any balance" 
due the contractor for work dône under the contract. This provision in 
the contract indicates plainly that the parties did not contem plate the 
payment of any damages for the delay or failure to construct the road, 
until it was ascertained by the completion of the same what amount, if 
any, it cost in excess of the contract price. 

The claim for $50,000 damages, alleged to bave been sustained by the 
defendant's not being able to keep its "arrangement" to carry that 
amount of freight over the road in 1888, cannot be allowed. It consista 
of gains prevented on a collatéral contract for the carriage of freiijht over 
the road by the défendant. Thèse profits, if realized, would not hâve 
been the direct fruit of the contract betweeu the plaintiff and the défend- 
ant. They could not hâve been within the contemplation of the parties 
to the contract of construction at the time they entered into it. The au- 
thorities are at one on this point, and particularly the case of SneU v. Cdt- 
tingham, supra. 
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The daim for damages for the Iosb of the use of the road présents a 
dîfiFerent question. Where, from the nature of the case, the value of 
Buch use can be shown with reasonable certainty, the authorities favor 
the allowance of the daim. See Griffinv. Colver, and Snell v. Cotting- 
ham, mpra. 

It is impossible to say, on this motion, in advance of the évidence, 
whether, owing to the condition of this pièce of unconstructed road, the 
défendant can show with reasonable certainty, as in the case of the rent 
of an ordinary house or mill, what the use of the same was, or would 
hâve been, reasonably worth during the time its completion was actually 
délayed by the failure of the plaintiff to comply w;th his contract; but 
I think it ought to be allowed to try — to hâve the opportunity to do so. 

The counter-claim does not directly allège that the défendant is the 
owner or operator of any railway of which the section the plaintifif con- 
tracted to construct is a part or extension to the eastward, but so much 
may be implied from what is alleged. Nor, granting the implication, 
does it appear therefrom where the western or other terminus of said road 
is, except as it may be implied from the statement in the second claim 
for damages, that the défendant had made arrangements to carry over 
said road from the eastern terminus "of the portion thereof the plaintiff 
agreed to build" "a large amount of freight to and from the sea-board at 
Yaquina bay." 

Under thèse circumstances, the right of the défendant to damages for 
the loss of the use of the unconstructed road will dépend on the nature of 
the case made by the évidence. 

The motion to strike out is denied as to the iirst daim foi damages, 
and aUowed as to the other two. 



GoLDSMiTH et al. V. Holmes et ci, 
(Oireuit Court, D. Oregon. November 5, 1888.) 

1. NEGOTIABIiB InSTBUMENTS — ACTIONS— EvroKNCH — Pabol— Rblatioothip op 
Parties. 

The true relation of parties to a negotiable instrument may, as between 
themselves, be proven by paroi, whenever It is necessary to a correct déter- 
mination of the right or liability of either of them thereon; and this may be 
done to enable a party to such an instrument 'to maintain an action thereon 
in the United States circuit court.* 

S. Samb — CoTTRTS — Fbdehaii Jueisdiction. 

W. F. Owens, wishing to borrow $10,000 of the plaintifts, ofEered to give a 
note therefor, with the défendants as security; and, the plaintifls consenting, 
he delivered them a note for the amount, signed by the défendants and paya- 
ble to his order, which he at the same time indorsed, and also subscribed a 
walver of notice and protest written thereon, and received the amount to his 

■■ 'On the aamlsslbillty of paroi évidence to explain signatures to and Indorsements of 
negotiable instruments, see Harrison v. Morrison, (Minn.) 40 N. W. Rep. 66, and note: 
Pirst Nat. Bank v. Gaines, (Ky.) 9 S. W. Rep. 396, and note ; Élulenkamp v. Grofl, (Mich.) 
40 N. W. Uep. 57. 
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own use. The note not beîng paid when due, the plaintiffs brought this ac- 
tion against the défendants to recover the amount thereof. The défendants 
demur to the complaint for want of jurisdiction in the court. Beld, that the 
plaintiSs are the payées, and not the assignées, of the note; and that there 
never was any assignment thereof, within the restriction on the jurisdiction 
of this court over an action to recover the contents of a promissory note con- 
tained in the last clause of section 1 of the judiciary act of 1887, (34 8t. 553.) 

{ByUabm by the Oourt.) 

At Law. On demurrer. 

Action brought by L. Goldsmith and Max Goldsmîth against M. B. 
Holmes, John Billard, and R. Phipps on a promissory note. Défend- 
ants demur, 

Lewis B. Cox, for plaintiffs. 

Parish L. WiUs, for défendants. 

Deady, J. This action is brought by the plaintiffs, citizena of New 
York, against the défendants, citizens of Oregon, to recover the contents 
of a promissory note made by the latter for $10,000. 

It is alleged in the complaint that on or about August 1, 1886, Wi 
F. Owens applied to the plaintiffs for a loan of $10,000, and offered to 
give therefor a promissory note, with such additional parties thereto as 
should be approved by the plaintiffs, to which application, on the condi- 
tion statfcd, the plaintiffs acceded; that thereupon, on August 9, 1886, 
Owens procured the défendants to "exécute" and deliver to him a prom- 
issory note for that sum, payable, with interest, in six months, to his 
order, and signed by them as makers; that thereafter Owens indorsed 
said note, by writing his name in blank thereon, and at the same time 
fiubscribed his name to the folio wing indorsement thereon, "For valtae 
received I hereby waive, on the within, demnnd, notice, and protest," 
and delivered the same to the plaintiffs as security for the payment of 
the proposed loan, whereupoii the plaintiffs accepted said note, -and ad- 
vanced thereon, to Owens, the sum of $10,000; that the défendants "ex- 
ecuted" said note for the accommodation of Owens, to enable him to pro- 
cure said loan thereon, and not otherwise, and the latter was in fact the 
maker of said note to the plaintiffs, and never had any cause of action 
thereon against the défendants; and that said note is wholly unpaid. 

The défendants demur to the complaint, for that (1) the court bas 
no jurisdiction of the'subject of the action, nor the persons of the défend-' 
ante therein; and (2) the facts stated do not constitute a cause of action. 

On the argument of the demurrer counsel for the défendants relied 
Bolely on the point that under section 1 of the act of 1887 (24 St. 553) 
this court bas no jurisdiction of this action to recover the contents of the 
note in question, because an action could not bave been maintained 
herein for such purpose "if no assignment or transfer" thereof had been 
made to them. 

It is admitted that Owens is dead, and that in his life-time he Tt-as a 
citizen of Oregon; and that, the complaint being silent as to his citizen- 
ship, he must, for the purposes of this demurrer, be presumed to bava 
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been & «iitîzen oî Oregon at the tiiné of the delivery of the note to the 
plaintias: See Morgan v, Gay, 19| "Wall. 81, ' ' V, 

On the faete stated in thecomplaint, counselfpr theplaintiffs contend 
tbàt the case is not within the purview of the statute; that Owens waa 
not the assigner of this note, but a joint maker with the défendants; 
that the plaintiffs are, in point of fact, the payées of the note, and t^e 
first holders of the same, for value; and that it was first put in circula- 
tion when delivered to them, and has never been assigned to any one, 

The plain purpose of the statute i^ to prevent the holder of a promis- 
sory note or other chose in action, who, by reason ot the citizenship of 
the parties thereto, cannot sue those liable to hirn thereon in the United 
State circuit court, from assigning or transferririg the same to some one 
who can do so. 

The note had no existence as a légal obligation uritil it was delivered • 
to the plaintiifs. Prier to that it was but an inchoate instrument, which 
could only become binding hy passing iuto the hands of a bona fide 
holder for value. Brummel v. Enders, 18 Grat. 894. 

It was made by the défendants for the accommodation of Owens, and 
until he wrote bis name on it, and delivered it to the plaintiffs, no one 
was liable on it, or could maintain an action thereon. It was in fact 
Owens' own note, with thèse défendants as his co-makers and sureties, 
on which he borrowed the money of the plaintiffs, and of which he was 
to ail intents and purposes the maker. 

Although an indorser in form, the law regards him as a maker; and 
therefbre the holder of the instrument was not bound to give Owens no- 
tice of the non-payment thereof by the défendants, even if he had not 
expressly waived the same. 2 Daniel, Neg. Inst. § 1085. 

The true relations between the parties to a negotiable instrument are 
not conclusively shown by its form; and therefore it niay be prpved by 
paroi that they are otherwise. Brummd v. Enders, 18 Grat. 905; Har- 
rkv.Brooks, 21 Pick. 195; Smi^ v. MorriH,, 54 Me. 48; Bridge <fc Bank Co. 
V. Evans, 4 Wash. G. G. 480; Hubbard v. Gumey, 64 N. Y. 457; Sweet i 
V. McAUister, 4 Allen, 353; 1 Daniel, Neg. Inst. § 723; 2 Whart. Ev. § 
1059. 

For instance, it is said in the last case cited that it may be shown 
"that the payée or indorsee was the real principal, or that ail the parties 
were joint principals, or some of them joint sureties;" citing Clapp v. 
Rice, 18 Gray, 403. 

So, in this case, if Owens had paid this note when it became due, and 
then brought an action as payée thereof to recover the amount from the 
défendants, as makers of the same, they might bave shown by paroi the 
true relation between theniselves and Owens; that he was in fact the prin- 
cipal in and maker of the note, and received the money thereon; and 
that they were only his sureties; and thus defeat the action. 

Is there any good reason why the plaintiff may not, for the purpose of 
maintaining this action in this court, show that, notwithstanding the 
form of the note, they are in fact the payées of the same; that it has never 
been really assigned to any one, but was put in circulation by delivery 
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to them by Owens, one of the makers thereof, for money then loane^- to 
him? I can conceive of none, nor bas any been suggested in the argu- 
ment. 

The jurisdiction of this court is presumably a bénéficiai one, and there- 
fore the law conferring it is not to be strictly construed, but rather the 
exception to it. The exercise of this jurisdiction tends to promote con- 
fidence and commercial intercourse between the citizens of the several 
states of the Union, by furnishing them a comparatively impartial tri- 
bunal wherein to adjudicaté and enforce the controverted and unsatisfied 
claims growing out of such intercourse. 

The facts showing the true relations between the parties to this note 
may, as between themselves, be alleged and proven by paroi, for any pur- 
pose afiecting either of their rights or liabilities thereon. The right of 
the plaintifis "to recover the contents" of this note from the défendants 
by an actîbn in this court, and the liability of the défendants thérein, are 
among thèse rights and liabilities. Therefore when it is necessary, to 
main tain the jurisdiction of the court in such an action, to show that the 
plaintifi", who upon the face of a note is in form an indorsee or assignée 
thereof, is in fact the payée of the same, it may be done. 

On the facts stated in the complaint, the plaintiffs are the payées and 
first holders of this note. There never was any assignment of it; and 
the case doès not corne withih the restriction of the judiciary actj nor the 
reasou of it. The demurrer is overruled. 



GiBsoN r. Petees, (two cases.) 
{CUrcuit Court, E. D. Virginia. October SO, 1888.) 

Thesé cases were reported in 35 Fed. Rep. 721. The opinion and 
supplementa^ opinion (page 729) there given by Hughes, J., were fol- 
lowed by theentryof judgments for the plaintifi" on the 18th day of Julj', 
1888. As stated in the supplemental opinion filed by the district jùdge 
on that day, Judge Bond, the circuit judge who had presided at the trial, 
■was still absent in Europe. On his return, and upon opening the court, 
the circuit judge, not concurring in the opinion of the district judge, nor 
2n the judgments entered thereon, directed that the same be set aside and 
annuUed. By sections 614, 650, U. S. Rev. St. the opinion of the cir- 
cuit judge pre\raih, and the foliowing order of Bond, J., is for the time 
being the law of the cases. 

Robert M. Hughes and Legh R. Page, for plaintiff. 

r. S. Garnett, for défendant. 

Bond, J- In this action, wherein argument was fully heard by the 
circuit judge and district judge, togéther sitting and holding the said cir- 
cuit court, the parties thereto having by their written stipulation filed 
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hereîn waived a trial by jury, and submitted the whole matter of law 
and fact to the judgment of the court on the lOth day of January, 1888, 
and the court having taken time to consider of its judgment, it appear- 
ing now to the court that an opinion in writing by the district judge was 
filed herein on the 2d day of July, 1888, and in accordance therewith 
the district judge directed a judgment for the plaintiff to be entered by 
the clerk of this couirt, and tliat such judgment was so entered of record 
by the clerk on the 18th day of July, 1888, without the concurrence of 
the circuit judge in the said opinion, or in the judgment so entered 
thereon, in which said opinion, and judgment the circuit judge does not 
concur, it is ordered by the court that the said judgment so entered for 
the plaintiff on the 18th day of July, 1888, as aforesaid, be, and the 
same is hereby, set aside; and the court, upon the request of counsel for 
the plaintiff asking the benefit of a certificate of division of opinion, doth 
continue this cause for the entry of final judgment for the défendant un- 
til the next term of this court. 
A similar order was entered in the equity case. 



ÂMEBiCAN Bell Tel. Co. v. Coshman Tel. & Service Co. et cd. 

(CircvH Court, N. D. Illinois. October 89, 1888.) 

Patents fob Inventions — Infringembnt— Injunction. 

A teleptone patentée, who has put his device iato extensive use, and is ro- 
ceiving an income therefrom, is entitled to an injunction against its infringe- 
ment, though he bas witlidrawn it from a particular state because of législa- 
tive interférence limiting the- rate of charges. 

In Equity. On motion for injunction pmderite lîte. 
•■ BiU by American Bell Téléphone Company against Cushman Télé- 
phone & Service Company, for infringement of letters patent. 

West & Bond, Geo. L. Roberta, and Ckauncey SmilÂ, for complainant. 

W. Q. Goudy and 0. A. Knight, for défendants. 

Blodgett, J. This is a motion for an injunction pmdmte Ute by rea- 
son of the alleged infringement of patent No. 174,465, granted to Alex- 
anderGraham Bell, March 7, 1876, and patent No. 186,787, granted to 
said Bell, January 30, 1877. ■ The validity of the claims of thèse pat- 
ents, of which infringement is charged, was sustained by the suprême 
court of the United States in what is known as the Tdephmie Cases, de- 
cided at the October term, 1887, and reported at length in 126 U. S. 1, 
8 Sup. Ct. Rep. 778. Défendants admit that they use what is known 
as the "Cushman Téléphone;" and the téléphones made by that company 
were heid by this court to infringe the complainant's patent, and the 
claims now in controversy, in the case of American Bell TelepJwne Co. v. 
Gushman Téléphone Co., decided in July last, (35 Fed. Rep. 734.) De- 
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fendants are engaged in furnishing téléphone service and operating télé- 
phone exchanges in several cities in Indiana, and insist that an injunc- 
tion should not be granted on this motion because, a few years since, the 
complainant's grantees or licensees established téléphone exchanges and 
furnished téléphonie accommodations in some, if not ail, of those cities, 
but withdrew therefrom after the passage by the législature of Indiana 
of an act limiting the rates of charges for the use of téléphones and télé- 
phone service. I do not think the fact that the complainant's licensees 
or grantees hâve withdrawn their téléphonie accomodations from thèse 
cities furnishes any excuse or défense for the infringement of thèse pat- 
ents by thèse défendants. The law gives the owner of a patent the ex- 
clusive right to the use of the device covered by his patent; and the rulë 
that because the patentée, or owner of a patent, cannot agrée, with those 
who wish to use his device, as to the price to be paid for such use, au- 
thorizes another to pirate upon the patent with impunity, would be de- 
structive of patent property. 

Counsel for the défendants insist that the main question involved in 
this case is the vialidity of the Indiana statu te regulating the charges for 
téléphone service, but I do not consider that question involved in this 
motion. It was stated on the argument of this motion, and, I doubt 
not, truly, that this question is in the way to be presented at an early 
day to the suprême court of the United States, which is the proper tri- 
bunal to pass upon it. But it would be strange indeed if when A, is 
the undisputed or adjudged owner of a patent which B. wishes to use, 
but B. is not wUling to pay the amount demanded by A. for such use, 
therefore C. can infringe the patent, and supply B. with infringing ma- 
chines, and not be restrained from so doing when the validity of the pat- 
ent and infringement are clear. 

It was urged upon the argument that this court had decided in the 
former case of Hoe v. Knap, 27 Fed. Rep. 204, that a patentée who did 
not put his patent into use was not entitled to an injunction, and that 
décision was invoked on the argument of this application for an injunc- 
tion. I, however, think that the case there made was another and widely 
différent oue from this. There the patentée had never made a machine, 
nor put his patent into use, nor allowed another person to put it into 
use. He had simply locked it up, so to speak, and kept the public from 
the benefit of it. Hère the patentée bas put his patent into extcnsive 
use, and is receiving a large income for such use at rates agreed upon 
between the owners of the patent and the user; so that this complairit 
does not stand as the complainant did in the case cited. An injunction 
will be granted according to the prayer of the bill. 



'490 federal eepobter. 

United States v. Peldeewabd. 
(Oireuit Uourt, D. Oregon, October 29, 1888.) 

1, IirpiCTMENT AUD InTOEMATION — DESCRIPTION 01" OFFENSE — StATTJTOKT EX- 
CEPTION. 

Where a statute déclares an act done in the absence of certain circumslances 
to be a crime, an indictment charging the cominissiou of such a crime must 
négative the existence oî such circumstances. 
S. Pdblic Lands — InclosiNg Public Lands— Indictment. 

An indictment under the act of February 35, 1885, (33 St. 331,)for unlawfully 
inclosing a portion of the public lands, must show tbat the défendant is uot 
within any of the exceptions permitting such inclosure. 
(^Sàiius by the Court.) 

Ât-Law. Indictment for unlawfully inclosing the public lands. 
Leim L. McArthur, for the United States. 
James F. Watson, for défendant. 

■ Deady, J. Section: 1 of the act of February 25,'1885, (23 St. 321,) 
.prohibits and déclares unlawful "ail inclosures of the public lands * * * 
by any person * * * to any of which land * * * the person 
* * * rnaking or controlling the inclosure had no claim or color of 
title made or acquired in gopd faith, or an asserted right thereto by or 
under claim made in good faith, with a view to entry thereof at the 
proper land-office, under the gênerai laws of the, United States, at the 
time any such inclosure was or shall be made;" and. section 4 of the act 
deçla,res that any person "violating any of the provisions" of the act "shall 
be deemed guilty of a misdemeanor," arui fined not exceeding $1,000, 
and imprisoned not exceeding one year. 

By the indictment in this case the défendant is accused of a violation 
of this statute in inclosing 640 acres of the public lands in township 20 
S,, of range 11 E., of the Wallamet meridian. 

The défendant demurs to the indictment, because the facts stated 
therein do not constitute a crime. 

The demurrer to the firstcount, because of a clérical omission, is con- 
fessed, while that to the second one is contested. 

Itis alleged in this count that on August 1, 1386, the défendant "did 
wrongfully and unlawfully erect ^nd construct an inclosure on the public 
lands of the United States, by which he without any lawful claim or 
çolor of title acquired in good, faith, inclosed 640 acres" of the public 
lands, as afopesaid. ;, : 

, The point made by counsel on, the argument of the demurrer is that 
the pleading does not négative ail the exceptions eontained in the statute; 
that it is not enough to say that the inclosure was made "without any 
lawful claim or color of title acquired in good faith," but the indictment 
must go further, and négative the exception immediately following, by 
alleging that the inclosure of the land was not made under "an asserted 
right thereto, by or under claim made in good faith with a view to entry 
thereof at the proper land-office under the gênerai laws of the United 
States." 
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It 13 commonly said thaï wliere an exception is conlaîned in the ex- 
acting clause of a statute the indietmeht must show that the défendant 
is not within it; bnit, if it is found in a subséquent clause or statute, then 
it is a matter of défense, to be shown by the accused. Ndson v. U. S. 30 
Fed. Rep. 116. 

In U. S. V. Oooh, 17 Wall. 173, it is said that the exception must not 
only be in the enacting clause, but must be "so incorporated with' the 
language defining the offense that' the ingrédients of the offense cannot 
be accurately and clearly described if the exception is omitted." 

Dr. Wharton (Crim. PI. § 241) gives this test: Does the statute create 
a gênerai offense, or one limited to particular persons or conditions? In 
the first case the exception need not be négative, while in the latter it 
must be. And the détermination of this question does not dépend, on 
the mère structure of the statute. "If it be clear that an act is only to 
become a crime when executed by persons of a particular class, or under 
particular conditions, then this class or those conditions must be set 6ut 
in the indictment, no matter in what part of the statute they may be 
expresped." 

At the passage of the act of 1885 the public, or a large class thereof, 
were permitted and authorized by law to go upon and inclose portions 
of the public lands, with a view of acquiring title thereto under the pré- 
emption, homestead, and other acts of congress. An inclosure made 
under such circumstances is made under "an assert ed right" tothe land, 
and "with a view to entry thereof at the proper land-offiçe" under thë 
law applicable thereto. Then cornes this act, and prohibite apd makies 
criminal the making or maintaining of any inclosure on the public lands 
under any other circumstances. This, in my judgment, leaves the mat- 
ter in a siniilar condition to that of the sale of spirîtuous liquors, wheire 
the same is prohibited and pùnishable if donc without a license. Ah in- , 
dictment for such a crime must charge that the sale was made without 
a license; and so hère, an indietmeht charging a person with making an 
illégal indosure on the public lands should allège that the act was dono 
•without the présence of the conditions or circumstances which justify or 
license it. 

Neither is the crime defîned by the act a "gênerai" one. The crime 
it defines— an inclosure otthe public lands — is limited to particular per- 
sons; guch as hâve "no claim or color of title" to the land inclosed,"made 
or acquired in good faith, or an asserted right thereto by or under claim 
made in good faith with a view to entry thereof at the proper laud-ofïice, 
under the gênerai laws of the United States." 

The forni of the pleading in this respect will make but little différence 
in the trial of the case, as slight proof of thèse négative allégations' will ', 
shift the burden of proof onto the défendant. But in the mean tiiné he , 
cannot be leg?lly accused of unla wfully erecting an inclosure on the public 
lands, and put on his trial therefor, unless it appears from the indictment 
that he is ncjt within the exceptions contained in the act making sUch 
inclosure a crime. See Ndson v. U. S.,kdpra, where this question was 
considered by this court. The demurrer is sustained. 
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United States v. Mitchell et al. 

Oiitriet Court, W. B. PenmyVoania. October 24, 188S. 

PoBT- Office— UsB of Mails to Dbfbaud. 

For the purpose of deceiving an accident insurance cordpany as to the date 
of tbe remittance of a sum of money necessary to save from f orfeiture the cer- 
tiflcate of one of the défendants, and ta promote the allowance of his claim 
to indemnity, loet by the failure to remit in time, the défendants changed the 
date of the mailing stamp in the post-office where the letter was mailed, and 
stamped the letter with a f also post-marli date, so as to give it the appearance 
of having been mailed several days sooner than it really was. Held, that the 
case was not within the intendment of section 5480, Rev. St., relating to 
schemes to defraud, to be effected by opening correspondence by mail, etc.* 

On Demurrer to Indictment. 
M. F. EUiott, for demurrer. 
27ie United States Attorney, contra. 

AcHESON, J. This indictment is under section 5480, Rev. St., which 
provides as folio ws: 

■ "If any person, having devised or întending to devise any scherae or arti- 
fice to deffatid, or [to] be effected by either opening or intending to opôn cor- 
respondance or communication With any otlier person * * * by means 
of the post-office establishment of the United States, or by ineiting such other 
person toopen communication with the person so devising or intending, shall, 
iii and for executing such scheme or artifice, or attemptiiig so to do, place any 
letter or packet in any post-office of the United States, or take or receive 
any therefrom, such person so misusing the post-office establishment shall be 
punishable. * * *» 

Discarding verbiage, the substantial facts to be extracted from the in- 
dictment are thèse: Austin Mitchell, one of the défendants, being the 
holder of a. certificate of membership in the Guaranty Mutual Accident 
Association of the City of New York, received an assessment notice in 
writing, requiring him to pay to the association three dollars on or be- 
fore April 19, 1887; in default of which payment his right to future 
indemnity would be lost. He neglected to comply with the requirement 
of the notice, and thus forfeited his rights. He subsequcntly set up a 
claim against the association for indemnity for an alleged accident hap- 
pening to him shortly after April 19, 1887, and in furtherance of this 
claim inclosed the aforesaid assessment notice, with three dollars, in an 
envelope addressed to the said association at New York city. This let- 
ter Wîis mailed at Millerton. Pa., on April 27, 1887; but in order to 
(leceive^cthe oflicers of said association, and induce them to believe that 
it had been mailed in due time, the défendants changed the date of the 
mailing stâmp of the postroffice at Millerton, by taking out the figures 
27 , àhd inserting 15, and stamped the envelope with the date, April 15, 
1887, instéad of the true date, April 27, 1887. While not expressly 
aUegéd' in the indictment, the fact was stated by the district attorney at 

»As to what côhstitutes the offense bf nsing the mails to defraud, under Bév. St. 0. S. 
§ 5480, see U. S. v. Watson, 35 Fed. Rep. 358, and note. 
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the argument that one of the défendants was an employé in the post-of- 
fice at Millertbn. 

Does section 5480 cover the case? I confess that the question haa 
been to me one of some difEculty, but I hâve finally reached the négative 
conclusion. A careful study of the language employed has convinced 
me that it was not intended that this section should embrace every case 
where a letter promotive of, or connected with, a fraudulent design, may 
be sent through the post-office by the person engaged in or contemplat- 
ing the fraud. As| was said in Brand v, U. S., 4 Fed. Rep. 395, the 
scheme to defraud within the meaning of said section is one which is to 
be efïected by the deviser of it opening a correspondence by mail, or by 
inciting some one else to open such correspondence with him. To con- 
stitute the statutory offense, then, something more is necessary than the 
mère sending through the mail of a letter forming part, or designed to 
aid in the perpétration, of a fraud. The scope of the section was con- 
sidered in U. S, v. Owens, 17 Fed. Rep. 72, 74, by Judge Treat, whp 
there said: 

"It appeàrs to the court that the aot was designed to strike at common 
schemes of fraud, whefeby, through the post-offlce, circulars, etc., are distrib- 
uted, generally to entrap and defraud the unwary; and not the supervision 
of commercial correspondence solely between a debtor and créditer." 

And as showiiig that such was the true interprétation, a pertinent réf- 
érence was made to the concluding clause of the section, which pro vides 
that the indictment may charge offenses to the number of three, when 
comniitted within the same six calendar months; but the court shall 
give a single sentence, apportioning the punishment especially to the de- 
gree in which the abuse of the post-office establishment enters as an in- 
strument in the fraudulent scheme. It will be perceived that the stat- 
utory offense is complète when the letter is plaeed in the post-office. 
But in the case in hand the fraudulent act was committed after the letter 
had been plaeed in the post-office, and consisted in the misuse of tue 
mailing stamp, whereby a false date was given to the post-mark. A 
pénal statute is not to be extended bj'^ construction so as to take iri doubt- 
ful cases. Whatever is not plainly within its provisions should bere- 
garded as without its intendment. The demurrer is sustained. 



The Wyominq. 

The Dacotah. 

BoscHEKT V. The Wyominq. 

Same v. The Dacotah. 

{Diêiriet Court, E. D. Missouri, E. D. October 30, 1888.) 

1. Maritime Liens — Goods Sold por Spéculative Pubposes. 

There isno lien for sait purchased by the owners of a steamer to be taken 
to another port and sold upon spéculation, the same not having beeii fur- 
nished as supplies. 
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2i SaMÇ— AfFREIGHTMBNT ;Cl.AIMS. 

A daim for nierchandise, for which a steamer issued its bill of lading, but 
: whicb it f ailed to deliver, may be classiâed and paid as aa affreightment claim. 
8. SAjite— DoDBLB Ghakgbs OolÀÉCTED FOR Fbbight. 

A claim for the amount which the steamer compelled the consignée to pay 
ip addition to the price of transportation i^hich was agreed upon and paid in 
advanceîs allowable. 
4. Samb— Wages OF Masteh. 

The master bas no lien for wâges. 
6; Same— Sbryices of Stbvbdobb— Homb Port. 

In the absence of statute there is no lien for a steyedore's services rendered 
In the home port, and not shôwn to havé been rendered on the crédit of the 
vessel. 

6. Samb— Advancbs to Pat Liens. 

Though money advanced to payclaims that are liens either under the mari- 
time la* or under a statute may beoome a lien, it must be clearly shown that 
it was advanced on the crédit of the vessel to pay lien claims, and that it was 
so used; and if advanced to two vessels it must also be sbown how much waa 
advanced to each; but it is not necessary that each claim paid sh()Uld be 
proved if it appeàrs that the amount advanced waâ ail disQursed in payingliea 
' I clailns. 

7. Samb— Priority op Clatm. 

A claim for moneys expended atthe requestof the owners todischarçelien 
daims for supplies and wages will be allowed and classified as a claim for 
supplies. 

8. Samb — Monbt Collecte» as Agent, and Expended for Supplies. 

Money collected by a steamer, as agent, from consignées, and used to pay 
ordinary running expenses, such as fuel and wages claims. may be trealed as 
loaned on her crédit to pay lien claims, though not amounting to a breach of 
the contract of aSreightment. 

9. Samb— Services— Lâches. 

There is no lien for services rendered more than two years before the vessel 
is libeled, especially where the proof in support of the claim is otherwise un- 
satisfactory. 

10. Samb— Supplies- Lâches. 

Claims for wood furnisbed in July and August, 1887, at way landings at 
which the vessel touched very irregularly, amounting to $67, are not stale on 
libel liled in April, 1888. there having beèn no apparent occasion for proceed- 
ings to enforce them, and the amount iiot justifying such proceedings, and 
bo one having been prejudiced by the delay. 

In Admiriilty. Décision on claims. 

Libçls and intervening piititions for labor, materials, and supplies fur- 
nisbed. For opinion, on exceptions, see 35 Fed. Rep. 648. 

George J. Davï^, for libelant. 

CampbeU & Rynn, Charles S. Hayden, Cochran, Dickson & Smith, and 
GharUa G. B, Drummond, for intervening libeknts and petitioners. 

Thayer, J. Claim No. 3i446, of James F. Ewing, agent, etc., and 
claim No. 3,447, of James F. Ewiug, agent, etc, are disallowed. The 
petitioners sold the steamers a large qUantity of sait, in one instance 200 
barrels, in the other, 500 barrels, The sait was not boughtas "supplies" 
for the steamers, and was not so furnished. It wag bought by the own- 
ers of the feamè, to betaken up the river and sold on spéculation. No 
lien exists in faVor of such demanda. ; : 

Claim Nô. 3,428, of Sells & Go. vs. Wyoming; claim No. 3,429, of 
Sells & Co. V8. Dacotah; and claim No. 8,448, of Halliday & Phillips 
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Wharfboat Co. vs. Dacotah. Thèse claims sbould be allowed, and it is 
so ordered. It appears that each steamer coUected certain moneys from 
consignées on delivery to them of certain merchandise received for trans- 
portation.. The money collected belonged tp the several claimants. The 
steamers acted merely as their agents in màking the. collections. Before 
the returh trip was concluded, the money so collected was used to pay 
ordinary running expenses of the steamers, such as fuel and wages claims. 
Claimants are now entitled to treat the money as loaned on the crédit of 
the steamers to pay lien claims, even if the several acts did not amount 
to a breach of affreightment contracts. 

Claim No. 3,438, of James Sharp & Co. vs. Dacotah. This claim will 
be allowed in the sum of $27.36. The proof shows that the steamer is- 
sued its bill of lading for certain merchandise, including one tierce of 
lard, which it failed for some reason to deliver. It will be classifiéd as 
an affreightment claim, and paid accordingly. 

Claim No. 3,423, of the Cleveland, Columbus, Cincinnati & India;n- 
apolis Railway t's. The Dacotah, is allowed in the sum of $30. The 
steamer was paid in advance for the transportation of 240 kegs of naîls 
from East St. Louis to Kansas City. It received the property , but com- 
pélled the consignée to pay $30 in addition to tbe price agreed upon whèn 
it received the property. 

Claim No. 3,437, of E. J. Duncan vs. The Dacotah, is allowed with- 
out comment, and classifiéd as a supply claim. 

Claim No. 3,454, of the Washington Ferry Co. us. The Dacotah, and 
claim No. 3,455, of Samuel E. Vaughn vs. The Dacotah. The only 
possible objection to thèse claims is, that they are stale. The claims are 
for wood taken at way landings on the Missouri river, July 9, 31, and 
Angust 23, 1887. The libels were filed April 9, 1888. The claims are 
small, amounting to $29.25, and $37.50, respectively. The steamers 
touched very irregularly at the places where the wood was taken. There 
: was no apparent occasion for taking steps to enforce the claims by légal 
proceedings, nor would the amount of the demands justify such proceed- 
ings. Furthermore, no one appears to bave been prejudiced by thé de- 
lay. For thèse reasons the claims will each be allowed and classifiéd 
as supply claims. Coburn v. Insurance Co., 20 Fed. Rep. 644, aiid The 
Thmm Sherlock, 22 Fed. Rep. 253-256. c 

Claim No. 3,435, of Roche & Coyne vs. The Dacotah, is a claim fdr uh- 
loading the steamer at St. Louis, Mo., "to enable her to proce^d on hèr 
voyage." It is therefore a stevedore's demand. Whether a stevedôre 
performs a maritime service, and is entitled to a lien for such service, 
is a question that bas been dècided differentlyin différent districts. The 
' authorities are referred to by Judge Paudee, The Èsteban de Antunano, 
31 Fed. Rep. 924. In this district it has been heretofore held that such 
services are of a maritime character, and that a lien exists therefor,'even 
ih the horije port, when the service is shown to bave been rendéred on 
the crédit of the vessel, or when such fact is fairly inferable from the cir- 
cumstances under which the service was rendéred. The Henry Âmes, 
IT. S. Dist. Court, East. Dist. Mo,, No. 2,444. There was no proof fur- 
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nished in thia case that the service was rendered on the crédit of the 
steamer; ndr can such fact be inferred. On that ground alone the claim 
is disalloVed, as Ihe state statute does not make it a lien. 

Claim No. 3,414, of William D. Shanks, vs. The Dacotah; claim No. 
8,452, of George G. Keith î;8. The Dacotah; claim No. 3,451, of George 
G. Keith vs. The Wyoming; and claim No. 3,453, ôf Henry Keith vs. 
The Wyoming. Of the above daims Nos. 3,452 and 3,453 must be re- 
jected, because preferred by the master, who has no lien for wages. 

Claim No. 3,414 will be allowed in the sum of $200, the residue hav- 
ing been heretofore allowed and paid. The sum now allowed will be 
classified as a claim for supplies, inasmuch as it appears to hâve been 
expended at the request of the owners to discharge claims for supplies 
and wages that were liens against the steamer Dacotah. 

Claim No. 3,451 is rejecled. A portion of the same is not a lien. 
The residue of the claim is stale, being for services rendered more than 
two years before the steamer was libeled. The proof in support of the 
claim is otherwise unsatisfactory. 

The residue of the claims, to-wit: Claim No. 3,400, of the P. P. Man- 
ion Blacksmith & Wrecking Co. vs. The Dacotah; claim No. 3,401, of 
John Jackson vs. The Dacotah; claim No. 3,405, of Ward and Brady- 
vs. The Dacotah; claim No. 3,407. of Cairo City Coal Co. vs. The Daco- 
tah; claim No. 3,412, of T. T. Lewis vs. The Dacotah; claim No. 3,402, 
of John Jackson vs. The Wydming: claim No. 3,405, of Ward and 
Brady vs. The Wyoming; and claim No. 3,417, of T. T. Lewis vs. The 
Wyoming, — may be convenieritly considered togef her. Ail of them con- 
tain charges for money saidto hâve been advanced to pay wages or sup- 
ply claims against the steamers. A question arises in each case as to the 
existence of a lien on account of the alleged money advancements. It 
is well settled that money advanced to pay maritime claims that are a 
lien by virtue of the maritime law, or a local statute, may itself become 
a lien against the vessel whose debts hâve thus been discharged. But 
in order to establish a lien for money advanced it must be clearly shown 
that it was advanced on the crédit of the vessel to pay lien claims, and 
that it was so used. If money is advanced generalîy to aid in running 
a steàm-boat or other craft, no lien arises unless it be for such spécifie 
portion of the money so advanced, as is clearly shown to hâve been used 
in discharging cJaims that were liens. Furthermore, if money is ad- 
vanced to aid in running two steam-boats, no lien can be allowed against 
either unless the proof shows how much was advanced in behalf of each, 
and for what purpose it was used. A lien is of that nature that it must 
be màde definite in amount by the person asserting it. The Grapeshot, 
9 Wall. 129; The Guiding Star, 9 Fed. Rep. 523; The. Guiding Star, 18 
Fed. Rep. ,264; Hie Gm. Tompkins, 9 Fed. Bep. 620; The Thos. Sher- 
bck, 22 Fed. Rep. 254; The Oumberland, 30 Fed., Rep. 453. It is not 
essentiaJ, however, that each particular claim discharged by a money ad- 
vancement shouîd be proven, if it is established with reasonable certainty 
that the fund was ail disbursed in the payment of a class of claims that 
wefè liens. Testing the claims by the rule last stated, I hâve no doubt 
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that the claims Nos. 3,407 and 3,405 against The Dacotah should be al- 
lowed in full, as well as claim No. 3,404, against The Wyoming. The 
money advancements embraced in thèse claims, are shown to hâve been 
expended in paying lien claims. Thèse claims are accordingly allowed 
in full. Claim No. 3,407 embraces an item of $129, and claim No. 3,404 
an item of $175, that are entitled to payment as wages claims, the 
money having been advanced and used to pay wages. I am also of the 
opinion that the claim of the P. P. Manion Blacksmith & Wrecking 
Company should be allowed to the amount of $1,308.62, and no more. 
The évidence renders it reasonably certain that $969.94 was advanced 
and used to pay off a lien for repairing the steamer's shaft, and that $350 
was advanced and used to pay for moving and erecting the shaft. The 
item $213.06 is not satisfactorily established as a lien, and is disal- 
lowed. Tested by the rule above announced, c]aims Nos. 3,401 and 
3,402 (preferred by John Jackson) are not established as liens, and can- 
not be allowed as such. The money was advanced generally to "Hunter 
Ben Jenkins, manager of steamers Wyoming and Dacotah." It is not 
shown with any degree of certainty that the money was ail used, or that 
any definite portion was used in paying lien claims. Moreover, it is not 
shown with any certainty how much was so used in behalf of each 
steamer, Jenkins is unable to state how much was used in the payment 
of any particulnx class of claims, or what claims were in fact paid with 
the money so advanced, and Mr. Jackson bas no knowledge on that sub- 
ject. What bas been said respecting claims Nos. 3,401 and 3,402 ap- 
pliep with even greater force to claims Nos. 3,412 and 3,417, in favor 
of T. T. Lewis, and both of the latter claims are accordingly rejected on 
the same grounds. 

In the distribution to be ordered, wages claims will rank first, claims 
for materials and supplies next, and claims under contracts of aflfreight- 
ment thereafter. If there should be any surplus after the lien claims are 
satisfied, a question may arise whether the mortgagees are entiûed to it, 
or whether it should be awarded to Jackson and Lewis. That question 
is reserved for further considération if there shall be any occasion to dé- 
termine it. 



The Aebonaut. 

Geoege V. The Aeeonaot. 

{Bittriet Court, 8. B. New York. October 11, 1888.)' 

Maritime Libn— Supplies— Ownbr Pro Hao Vice— Personal Crédit— Home 

Port— Pkesumption. 

Material-mes furnished supplies in New York to a vessel registered in Jer- 

i , sey City, but whose business home was in New York city, upon the crder- of 

charterers who were owners pro Jmc vice, and did business in New York, and 

v.36F.no.8— 32 
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who had no authority, as between themselves and the gênerai owners, to 
' pledge the vessel for supplies. No référence in the negotiations was made to 
the ship as a basis of crédit, ffeld, that the leg»! presumption was that the 
crédit was furnished to the charterers personally, m the absence of any évi- 
dence of a common intent to charge the ship, and that no maritime lien arose 
for the sapplies. 

In Admiralty. 

The Aeronaut was owned by Mrs. White, who resided in Jersey City, 
Her buisiness was transacted by her husband in New York, which was 
the headquarters of thevessél. The steamer was chartered to the Newcomb 
Rapid Transit Company, a New Jersey corporation, for $20 a day, pay- 
able in advance, to run between New York and South Norwalk, Conn. 
The office of the transportation cbmpany was in NeW York. The char- 
terers were owners pro hac vice, and were to pay ail the veasel's running 
expenses. Supplies to the amount of $180.94, prineipally for the en- 
gineer's department, were furnished the vessel by the libelants, in Ne^y 
York, between October 15 and November 4, 1887. Ail the negotiations 
and orders for the supplies were made at the office of the charterers by 
and with the gênerai mailager of the conipany. The libelants had no 
dealings with the master, nor was he known to them. In the negotia- 
tions no référence was m^de to the ship as a source of crédit. 

WUœx, Adams <fc Macklin, for libelant. 

Watson & WaUiSffoT chi,im&iit. 

Brown, J. The libelants made no inquirîes as to whether the char- 
terers owned or had chartered the Aeronaut. A year or two previoùs 
they had furnished supplies to her on Mr. White's order, when she was 
running under his direction; but as it is not clear that thé libelants had 
any recolLection of thèse prior transactions with the vessel at the time of 
their negotiations with the rapid, transit company, I shall not consider 
whether ornot they were fairly put upon inquiry as to thie relations of 
the transit Qompany to the Aeronaut. Independently of this considéra- 
tion, however, ànd treating the, libelants as ignorant of the charter, the 
lien cannot be sustained, since the dealings were ail directly with the 
charterers, the owners pro hac vice, in person, and in the same slate where 
the supplies were furnished to the ship, and there is no évidence either 
of any intent on the charterers' part to pledge the ship for thèse sup- 
plies, even if they had power to do so, or of auy act of theirs to lead the 
libelants to such a supposition. As the charterers had received possession 
of the vessel on the condition that they should pay for ail supplies, they 
had no actual authority thems^yes to create a lien upon the ship for such 
supplies, in the absence of exceptional circumstances, and when, as hère, 
the ship being-8pnear,Jier légal home port, and in her actual business 
home, had no need of the supplies for any interests of her own or of her 
gênerai owners. This point was directly adjudicated in thi,s circuit in 
the case ot fhe Secret, 15 Féd. Èep. 480. The same principle was ad- 
judged in Ihe case of The Turgot, 11 Prob. Div, 21. In the case of The 
Indid, 16 Fed Rep. 262, 21 Blatchf. 268, the supplies were not ordered 
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by the charterers in person, but by the agents of the ship, in a foreign 
port, and in a port of a différent State from that of the charterer's rési- 
dence, and business; and the observations of the court in that case are 
to be taken in référence to the facts of the case. Iii foreign ports, sup- 
plies furnished by inaterial-men upon the order of the master or of the 
ship's agents without knowledge of any charter virtually forbidding any 
use of the ship's crédit for such purposes, and without means of knowing 
of any such charter, are presumptively furnished on the crédit of the 
ship. The gênerai owner, in chartering the ship, takes the risk of such 
liens; because, under the gênerai marine law, material-men, in dealing 
with the master or ship's agent in a foreign port, and in the course of 
her voyage, if they bave no notice that the ship has means, are au- 
thorized to trust the ship, and are not bound to make inquiry beyond 
the necessities of the ship. Both parties are presumed to be dealing 
on the basip of the crédit of the ship. But upon personal dealings 
with the gênerai owners, or with charterers vrho are owners pro hoc vice, 
for supplies tb be furnished within the same port or state where the 
contract is made, the légal presumption is that thé dealings are not with 
the ship, or upon her crédit, but upon the ordinary personal respon- 
sibiliiy of the owners, with whom the dealings are had, and no lien 
is, in such a case, sustained, unless a crédit of the ship is proved to be 
within the intention of both parties, as was specially found by the court 
in the cases of The Janiea Ouy, 1 Ben. 112, 5 Blatchf. 496, and 9 Wall. 
758, and The Kcdorama, 10 Wall. 204. This subject, and the previous 
authorities bearing upon it, were fuUy considered by this court in the case 
of Stephensm v. The Francis, 21 Fed. Rep. 715, 719-723, and I^eiU v. The 
Francis, Id. 921. The same principles hâve been affirmed in numerous 
later cases in the courts of other circuits and districts. The Norman, 28 
Fed. Rep. 883; The Mary Morgan, Id. 196; Tlie Cumberland, 30 Fed. 
Rep. 449; The Pirate, 32 Fed. Rep. 486; The Glmmont, 34 Fed. Rep. 
402, 404; The Kingston,'^2S Fed. Rep. 200. The libelânts' dealings in 
this case were ail directly with the charterers in person. There is no légal 
presumption that aids the libelânts in making out a maritimelien. They 
must stand upon the facts as they existed; and upon thèse facts, not onij' 
had the charterers, under the circumstances of this case, no authority to 
charge the ship for thèse supplies, but there is no évidence that they had 
the siightest intention of doing se. Nothing in the negotiations or in 
the ordering of the supplies points to the ship as an intended source of 
crédit within the common intention; and the charterers could not hâve 
coûtracted on that bagis in this case without fraud on the gênerai owners. 
In its facts the case is almost precisely similar to the cases of The Metro- 
polis, 8 Ben. 19, and The Mary Morgan, 28 Fed. Rep. 196; and, as in 
those cases, the libel must be dismissed; but, under the circumstances, 
without costs. 
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The James Faebeli,. 

RiCKAED V, The James Faeeell. 

(District Court, 8. ï>. Nea York. November 1, 1888.) 

Makitimb Liens— Rbpairs — Personal Crédit op Owneb. 

A shipwright in Jersey City solicited work at the ofBce of the ship-owner's 
représentative in New Yorlt. The boat was afterwards sent to him, in Jersey 
City, to be repaired, in charge of the master. The libelant rendered his bill 
at the New York office, and received a note on account, and afterwards re- 
newed the same. He made no claim against the boat until between 8 and 9 
months afterwards, and the boat in the mean time had been mortgaged in 
good f aith for a valuable considération. HM that, though the negotiations in 
New York might not alone def eat the lien, under ail the circumstances, the re- 
pairs must be held done on personal crédit only. 

In Admiralty. Lien for repairs. 

The canal-boat James Farrell was owned in New York by the wife of 
E. M. Parker. Her husband attended to the business of the boat, and 
had an office in this city. In March, 1887, the libelant, a shipwright 
in Jersey City, called at Mr. Parker's office, and inquired if he had any 
work to be done in his line. Mr. Parker afterwards sent for him to look 
at the Fafrell, and give an estimate for repairs, which was done, and Mr. 
Parker said that the boat would be sent over soon. Not long after she 
■was sent over in charge of the captain of the boat, and repairs were put 
upon her to the amount of $289.66; the captain remaining in charge of 
the boat, and keeping the time of the workmen. The work was com- 
pleted on the lOth of May, 1887; for which, at Parker's request, his note 
was taken for the bill, which was once renewed, but not paid; and the 
boat was libeled on the 29th of December. The return of the note was 
tendered by the libelant on the trial. On September 29, 1887, the claira- 
ant took a chattel mortgage from Mrs. Parker covering a coal-yard and a 
half interest in the Farrell, with some other property, as security for coal 
previously furnished, and for coal afterwards supplied on the faith of the 
security . The évidence indicates that the description of a " half interest" 
in the vessel was a mistake, and that thewhole was intended tobe mort- 
gaged, and by a subséquent oral agreement was understood to be covered 
by the mortgage. For default of payment the mortgage was subsequently 
foreclosed, and ail the mortgaged property, including the vessel, bought 
in by the daimant for much less than the debt secured. The answer set 
up a sale on personal crédit, and a superior equity under the subséquent 
mortgage and foreclosure. 

Oscar Prisbie, for libelant. 

Edward H. Kissam, for claimant. 

Beown, J., (after stating the facts as above.) Though no one circum- 
stance in this case might be deemed sufficient to exclude a maritime lien, 
jet, taking ail the fucts together, I think the work must be held done 
upon the personal crédit of the owner, and not upon the crédit of the 
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ship. Under the décisions, I should hâve upheld the lien, had there 
been no adverse circumstances save the previous negotiation for the re- 
pairs by the libelant with the owner's représentative in New York; for 
the repairs were in fact made in another state, while the niaster there 
was in charge of the boat, and hence they were received by the master 
for the use of the vessel. The Solis, 35 Fed. Rep. 545; The Hiram R. 
Dixon, 33 Fed. Rep. 297; The Ghelmsford, 34 Fed. Rep. 399, and cases 
there cited; The Huron, 29 Fed. Rep. 183; The Aeronaut, ante, 497; The 
Ohristopher North, 6 Biss. 414. The mère fact that the original negotia- 
tions were made with the owner in his own state may not aflford a pre- 
sumption that an exclusive personal crédit was intended; or that the ma- 
terial-man in furnishing the repairs or supplies to the vessel, and to the 
master in another state, intended to waive the security of the maritime 
lien that the kc hci ordinarily affords for such benefits to the ship. See, 
however, the observations of Judge Butler in the case of The Chdmsford, 
mpra. Hère the further circumstances that the,work was sought by the 
libelant at the office of the owner's représentative in New York; that the 
bill was rendered there; that a note was there twice taken for payment; 
that the vessel was frequently présent and subject to suit; and that, nev- 
ertheless, no libel was filed, nor any lien upon the ship claimed, un- 
til between eight and nine months after the work was done, and after the 
vessel had virtually passed into bonafide hands, — seem to me to require 
that the work should be held intended to be done on personal crédit ohly, 
and not on the crédit of the boat. The CamUla, Taney, 400; The Nor- 
?ïiaii, 28 Fed. Rep. 383, The Trmisit, 4 Ben, 138; The Sea Flower, 1 
Blatchf. 361; The Suliote, (affirmed on appeal,) 23 Fed. Rep. 919, 924- 
927; The Mary Mm-gan, 28 Fed. Rep. 196; The Glenmmt, 34 Fed. Rep. 
402. Ou this groand the libel is dismissed, but without costs. 



Clyde et al. v. Steam Transp. Co. 

{Oîreutt Court, B. D. North Carolina, August 18, 1888.) 

1 Maeitimb Liens— TJndeb State Statutes— Genebal Nature. 

The claim of a material-man for supplies and repairs furnished to a vessel 
in a home port is, if a lien be given therefor by a state statute, a maritime 
lien, and is entitled to the same precedence that a like claim for supplies and 
repairs furnished in a foreign port has by the law of nations. 

2. Same — Prioritt— Moetgage. 

The lien of a material-man for Supplies and repairs furnished in a home 
port, given by a state statute, is entitled to priority over a mortgage on the 
vessel repaired, although such mortgage had been duly recorded bef ore Such 
supplies and repairs werè furnished. 

ij(8yUabu» hy thë Couri,) 

In Equity. 
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Simmons & Manly and W. W. Oldrk, for petitioners. 
F. H. JBusbee, for mortgagee. 

Sbymouh, J. This is a côntest between material-men, who hâve fur- 
nished repairs to the steam-boat ;ÉIm City 'n her home port, and who 
hâve a lien under the North Carblina statute, and the owners of a prior 
recorded mortgage for the proceeds ôf the sale of the boat. The fund 
will not, in case the petitioners are first paid, be enough to d'scharge in 
full the amount of the mortgage. , 

There îs ho décision of the question which is of ccntrolling force hère, 
as the point bas not been decided by the suprême court, nor by any cir- 
cuit court of the Fourth circuit. In the Fifth circuit, {The De Smet, 10 
Fed. Rep. 483, and The Joséphine Spangler, 11 Fed. Rep. 440,) and in 
the Seventh, (rAe Kate Hinchvwn, 7 Biss. 238,) priority has been given 
to the mortgage; but the opinion of the circuit judge of the Fiith circuit 
is in favor of the lien of the materîal-man, and his décision for the mort- 
gagee is based upon his unwillingness to reverse that of his predecessor, 
in the absence of any adjudication upon the point by the suprême court, 
l'he opinion of Detjmmond, C. J., in the The Kute Hinchtnan, rests upon 
a misconception of what is said in The Lottawanna, 21 Wall. 658, and not 
upon that jurist's own opinion of the law. On the other hand," priority 
has been given to the lien, under state statutes, of the material-men, in 
the Second circuit, (îTie John Fanon, 14 Blatchf. 24;) in the Third cir- 
cuit, (3%e Kingstm, 23 Fed. Rep. 200, and The Vmture, 26 Fed. Rep. 
285;) and in the Sixth circuit, (ïTie General Burnside, 3 Fed. Rep. 228, 
and The Guiding Star, 18 Fed. Rep. 263.) The décisions cited, with 
others which hâve not been cited, but which are referred to in theabove 
cases, will, if eXamined, show that the opinion which at first seemed to 
be, perhaps, the prevailing one, viz., that the lien given by state statutes to 
material-men in the home ports did not rank with maritime liens, which 
Beems tohave been founded uponEnglishauthorities, has gradually yielded 
to an opinion based upon the gênerai principles of maritime law, and in 
part upon the justice of the position, in tavor of the priority of the lien. 
Independently of any législation, by both the civil law and the law of 
nations, material-men bave a lien not only on proceeds, but on the ship 
itself; but by the cominon law of England, which is held to be binding 
on her admiralty courts, material-men bave no lien upon an English 
ship m speae for the costs of materials supplied in EngJa id. Such ia 
the rule, and such its limitations, as given in the case of The Neptune, 
Cumberlege, 3 Hagg. 136, 139. The gênerai rule of lien on the ship for 
supplies is recognized. The exception is that it does not apply to an 
English ship for supplies furnished jn England. The lien, as estab- 
Kshed by the civil law, was originally followed to its full extent in the 
ddrqiralty coutts of that nation; and it was only aftér a long contest that 
the exception in favor of English ships was introduced by décisions of 
the courts of common law and the bouse of lords in the reign of Charles 
II. Abb. Shipp. *149n; Pritch. Adm. Dig. *226, note 1. Although 
the continental practice would bave suited better the condition of busi- 
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ness hère, with respect tostip supplies, our courts felt themselves bound 
by the English précédents. In the English courts it was held that in 
admiralty Irish and Scotch were foreign vessels, aud, following that au- 
thority, and also for reàsons growing out of the nature of our govern- 
ment, the United States courts held the states to be foreign as to one an- 

, other for purposës of admiralty jurisdiction. Yet it is diS&cult to sus- 
tain on reason a décision that, with respect to a boat running between 
Newbem and Norfolk, a material-man in Newbern shall not hâve, and a 
material-man in Norfolk shall hâve, a lien for supplies and repairs fur- 
nished to the vessel. The resuit might be to compel the owners of a 
boat belonging to the former place, if they happen to be as insolvent as 
was the corporation owning the Elra City, to hâve ail their repairs done 
in the latter place. To remedy the evils resulting from this state of the 
law, many of the sea-board and lake states, and, amoug the former, 
North Carolina, gave by statute liens to material-men on vessels repaired 
in a home port. It was held, after some conflict and hésitation, that, 
while the state courts, could not enforce such liens by proceedingâ in rem, 
the fédéral courts might. The only question which remained unseltled 
was as to the nature of the lien. If it be a maritime one it must stand 
on an equality with other maritime liens of the same class, and be pre- 
ferred to a mortgage, even of éarlier date; the làtter nôt being mari- 
time in its nature. Evidently the character of the lien dépends on the 
nature of the contvact. A contract to supply or repair a vessel, wher- 
ever made, was by the law of nations a maritime contract. The limita- 
tion put by the English courts upon the universaÙty of the lien dld not 
affect the nature of the contract, but ojily the remedy. When the lien 
is restored by statute it takes the same position it had before it was ab- 
rogated by judicial décisions. The lien of the material-man for supplies 
and repairs in a foreign port bas precedence over a mortgage because it 
is a maritime lien. When by statute a l!en is given for repairs in a home 
port, the subject of the contract being the same, and the reinedy being 
made the same., it must bave the same precedence. 

It is said in behalf of the mortgagees in this case that they did not 
authorize the repairs put on the Elm City, and that the work was done 
pending an action by them as stockholders in the défendant corporation 
to dissolve the corporation, and as mortgagees to foreclose. I am as- 
suming, what is not material to the décision, that both suits are by sub- 
stantially thé samë parties. I know of no principle upon which it can 
be held that thèse facts affect the lien. If the plaintiffs had been succes- 
ful in procuriiig the appointment of a receiver pendent^ lite, they would 
doubtless bave temporarily stopped the progress of the repairs. But 
they haye since purchased, at the price of about the face of their mort- 

. gage, ait. mnch less than what the Elm City either cost or was valued at 
in any of the afhdavits read on the hearing of this case; and they bave 
the benefit of the repairs. I know of no reason to suppose them not to 
be worth their cost to the présent owners of the boat. It would, under 
tliQ circumstances, be a hardship if the law did not allow the material- 
raen to be first paid. 



504 FEDERAL REPORTER. 

The fact that the lien of petitioners is a maritime one answers the 
contention thàt the material-men lest Iheir lien by surrendering posses- 
sion of Ibe boat; and I therefore am not called upon to investigate the 
question made on the argument, of whether they surrendered the Elm 
City or it was taken from them. 

The décision is not put upon anything peculiar to the case, but upon 
a gênerai rule of admiralty law, viz.: The claim of a material-man- for 
supplies and repairs furnished to a ship in a home port is, if a lien is 
given therefor by a state statute, a maritime lien, and has the same pri- 
ority that a similar claim for supplies furnished in a foreign port has 
under the law of nations. 



The Belgenland. 
Evans v. The Belgenland. 

{Dtstriet Court, S. D. New Yorh. October 4, 1888.) 

1. Cottisioiî— Damages — ^Loss or Chartek— Subséquent Chaeter at Loweb 
Ratbs — Wages op Crbw. 

If an existing charter is lost in conséquence of a collision, and a charter at 
lower rates is necessarily taken for theresidue of the charter period, tne ship- 
owner is entitled to recover, as an item of his damage, the différence in value 
of the twô charters up to the time of the expiration of the original charterv 
also for the crew, who are necessarily under pay on contract djring the dé- 
tention. 

8. Samb— Adjustmbnt op Compassés. 

The readjustment of compassés, rendered necessary by putting new plates 
in an iron sh'ip to repair in jury done by collision, is an allowable item of the 
ship-owner's damage. 

S. Same— Ship's Ratino at Llotd's. 

The expense of a new rating of a vessel at Lloyd's is a proper item of the 
ship-owner's damage. 

L Same— Mastbb's Pkotest. 

The expense of a master's protest, when made in a foreign port, is allow- 
able as an item of the damage caused by collision. 

In Admiralty. On exceptions to commissîoner's report. 

BuUer, StiUman & Hvbhard, (W. Mynderse, of counsel,) for libelant. 

Biddle & Word, for claimants. 

BaowN, J. Upon the commissioner's report assessing the damages by 
collision, the chîef exception is to the allowanceof $1,540.97 for theloss 
of a charter, in addition to $4,815.65, allowed for 85 days' détention, 
while the vessel was undergoing repairs. The collision occurred while 
thé libelant's steamer, the Hartlepool, was on a voyagé from England to 
Perth Amboy, N. J. She was then under charter, agreeing, atter de- 
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livery of her cargo at Perth Amboy, to proceed to Port Royal, S. C, for 
a cargo of phosphate rock, to be takea to Europe, and to be ready to 
load at Port Royal by the 5th of June. The repairs made necessary by 
the collision detained her 35 days in New York, and, as she was unable 
to reach Port Royal by June 5th, and as freights had fallen, the char- 
terers canceled the charter, as they had a right to do under its provisions. 
The capacity of the steamer was about 2,110 tons; the charter rate, 15 
shillings per ton. The length of the charter voyage, reckoning from the 
time of leaving Perth Amboy, would be 38 days. The steamer, when. 
repaired, went to Chesholm island, near Port Royal, for a similar cargo, 
at 12 shillings per ton, which was the best that she could do. The sum 
of $4,815.65, allowed by the coramissioner for 35 days' détention, is at 
the rate of $137.59 per day, or 6d. per ton, the rate of demurrage apec- 
ified in the original charter. The item of $1,540.97 is for the différ- 
ence of three shillings per ton between the two charters. I cannot sus- 
tain the allô wance of both thèse items . The item for " dem urrage " repre- 
sents, or ought to represent, the full value of "the use of the vessel" for 
the first 35 days at charter rates. If it does so, that is ail that the libel- 
ant is entitled to recover for that period; and the fact that 6d. per ton 
was ail that the original charter required, would, if put in évidence 
as against the owners, be presumptive évidence that that was as much, 
at least, as the ship was worth during any such détention, even under 
the original charter rates. Beyond that, the most that the libelant could 
claim would be the différence of three shillings per ton on the freight for 
three days more, since that would reach to the time when the, original 
charter voyage would hâve ended. The allowance of $1,540.97 in ef- 
fect gives the owner the benefit of the original charter rates for 73 days 
from the time of arrivai at Perth Amboy, instead of for 38 days; while 
the market rates for the last 35 days were three shillings lower. If the 
item of demurrage stands, only three thirty-eighths of the second item 
should therefore be allowed. 

The rule of damages in collision cases is reslUutio ad integrum. The 
owner is entitled to indemnity for the loss of the use of his vessel while 
repairing. The value of this use is to be determined according to the 
business in which she is engaged. If she is under charter at fixed rates, 
that is her business for the time being, and the charter rates, less the 
ship's expenses in earning them, i. e., her net freights, furnish the rule 
of indemnity. Per Nei^on, J., Williamson v. Barrett, 13 How. 110-112; 
ThePotomac, 105 U. S. 631 ; The Mayflawer, 1 Brown, Adm. 380-387 . This 
mode of ascertaining the damages in such cases has long been applied in 
this court. If the détention is less than the whole charter period, the 
owner recovers, not the whole net freights, but for the proportionate 
period only. The Gorgas, 10 Ben. 666. If the existing charter is lost 
in conséquence of the collision, and a charter at lower rates is necessa- 
rily taken for the residue of the charter period, the owner is entitled to 
compensation for this loss up to the expiration of the term of the original 
«harter. He is entitled to this allowance, because he would not other- 
wise be indemnified for hisactual loss, and because thereis no lega.1 rule 
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wbich precludes the recovery of his actual loss in such a case. The loss 
of the largër T&ie is the immédiate conséquence of the collision; and, the 
rate being fixed by the existing contï-aCt, this item of damage is not sub- 
ject to the objection of being in the least uneertain, hypothetical, or 
spéculative. Thé ship-owner is as plaihly entitled to recover for such a ■ 
loss as the cargo-owner for the loss of the market through the delay of 
the ship by négligence, or through collision. See The Giulio, 34 Fed. 
Eép. 911, and cases there cited; The J. Nixon, 2 Fed. Rep. 259. Com- 
pensation for différence in charter rates was allowed the ship-owner in 
the cases of The Star of India, 1 Prob. Div. 466, and The Consett, 5 
Prob. Div. 229, which are quite like the présent. No adjudications are 
cited to the contrary. See The Lake, 2 Wall. Jr. 52. The libelant is 
therefore entitled to compensation for the value of the use of the vessel 
during the 35 days' détention, cttmputed upon the basia of her original 
charter rates, and also to the différence in her earnings for the three fol- 
lowing days. 

When the officers and men arétmder pay on cOntract, and cannot be 
otherwise profitably employed, the amount necessarily paid them during 
the ship's détention is also to be added, as one of the incidents of the 
damage. The libelant in this case gave no évidence to prove his damage 
by the méthod of showing the net freight that would bave been earnéd. 
No évidence was offered of the expense of running the vessel, and only 
one witness was called to testify as to the value of hér use. He states 
that $150 per day wbuld be a fair and reasonable sum. Whether this is 
based upon the charter rates then existing, or upon the original charter 
rates, is not stated; but he says ithas nothing to do with"profits." This 
Bum is probably ihtended to indùde the éxpense of the ship and crew 
as she was then équipped. The- rate of demurrage reserved in the origi- 
nal charter was 6d. per ton pér day; in the second charter, 8d. per ton, 
». e., $137.50 and $181 per day, respectively. As the évidence of the 
charter rates, however, was objected to, and is not in this court held com- 
pétent as against thitd persons, (The J. A. Dutnont, 34 Fed. Rep. 428,) 
there is strictly no other compétent proof before me on this point than 
the testimony of Mr. Spënce, above referred to. The two items allowed 
by the commissioner amount to $6,356; which (deducting an allowance 
for the additional three days) is at the rate of about $170 per day for the 
85 days. That the amount allowed, $6,356, is too much, is apparent 
from the fact that the gross freight under the original charter for 2,110 
tons at 15 shillings per tou, for 38 days' service, would amount to only 
$7,738, i. e., only $1,382 more than the amount of damages allowed. 
But $1,382 is obviously too little to cover the additional three days, 
(which must be deducted,) and the increased expense of the ship for coal 
and other cha.rges whilè dn the voyage, over and above the necessary ex- 
penses whilelying at the dock. If the second charter rate had beeh 9 
shillings instead of 12 shillings per tbn, the same mode of cbmpUting 
the libelant's damages would hâve made them exceed the entire grosa 
freights for 38 days, allowing nothing for the running expenses while oh 
the voyage. Upon the évidence, as it stands, the demurrage must be 
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adjusted at the rate of $150 per day fot 35 days; that sum, in the ab- 
sence of other evlaence, l)eing taken to represent the actual value of the 
use of the vessel on the basis of her original charter rates, including such 
of the officers and crew as were attached to her while she was undergoing 
repairs; with a further allowance of $121.40 as three thirty-eighths of 
the différence bètween the rates of the two charters upon her cargo of 
2,110 tons, for the loss on the remaining three days of the original char- 
ter period, amounting in ail to $5,390. A few minor items were also ex- 
cepted to. 

1 . Adjtistinent of Compassés. The testimony shows the liability to a 
change in the adjustment of the compass from putting new iron plates 
upon the ship. In this case 22 new plates were put upon the bows, not 
far from the compass. Reasonable précaution made the readjustment 
necessary, and this item of expense should therefore be allowed. The 
"overhauling" of the compass, so called, was not made necessary by the 
collision, and is therefore disallowed. 

2. Ship\ Rating at Uoyd's. It was conceded on the allument that a 
proper rating of the ship, and a certificate thereof, are necessary, in or- 
dmary commercial dealings, to enable the ship to obtain employnient at 
the market rates. The collision destroyed the rating she previously had, 
and therefore rendered a new rating necessary after she was repaired. 
The expense of this new rating was the direct resuit of the collision, and 
should therefore be allowed. 

3. Master^s Protest. The expense of a protest made in the home port 
as a mère means of collecting the Insurance has been held in this court 
not recoverable, because insurance is a matter ofcon tract whoUy between 
the insurer and the insured, and is no part of the owner's interest in the 
ship. The Oity of Nonokh, 118 U. S. 468, 6 Sup. Ct. Rep. 1150. But 
the master's protest, made in a foreign port, tiiuthfully stating the dé- 
tails of any disaster to this vessel, is important in many ways to ail in- 
terested. It is required by ancient, and, I think, almost universal, 
usage. Dana, Seaman's Manuel, 186; Abb. Shipp. *380; 1 Kay, Shipm. 
253; Laws of Oleron, 14; Wisbuy, 55. The expense is small, and when 
made in foreign ports, as iu this case, it should be allowed. The other 
exceptions, are overruled. 



Dary V. The Caroline Miller. 
(District Court, 8. D. Alabama. October 15, 1838.) 

1, SEAMBK — DiSCHABGB— SHIFPrfTG ARTICLES— OONSTBUCTIOlir. 

Shipping articles providins for "a voyage from Philadelpliia to Galveston 
and one or more ports in the United States, for a term not exceeding two 
months, " stipulate for one voyage only, and not for one or more; and, a voy- 
age baving been made to Galveston and thence to Mobile, the seamau may 
there be discharged. 
3, Samb — Wkongpui. Dischabge — Damages — ^WArvBB. 

Where a seaman has been wrongfully discharged, and on the saihe day the 
master ofEers to take him baclt and carry him on the return voyage, and 
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thereby save hîm anyloss which he may sustain from the discharpfe, a refusai 
to accept such oflfer is a waiver oî ail damages which might be recovered for 
the wrongful discharge. 
8. Samb— Rbmbdibs— Wages not Dce. 

A seaman wrongfully discharged before the expiration of his term of serv- 
ice cannot maintain a libel for wages not yet due; but, having flled such libel, 
may amend it so as to claim damages for a breach of coutract. 

In Adniiralty. Libel by Dary against the Caroline Miller for balance 
of wages due. On exceptions to libel. 
Smith <& Gaynor, for libelant. 
R. H. Ch/rhe and PUlans, Torrey & Hanaw, for vessel. 

ToTJLMiN, J. It was conceded on the argument in this case that un- 
der the existing law the libelant was not entitled to recover one month's 
extra wages under section 4527 of the Revised Statutes, it being admit- 
ted that that section had been repealed so far as vessels engaged in the 
coastwise trade were concerned. Exceptions 1 and 2 are therefore well 
taken. The libel shows that the libelant shipped as a seaman on July 
28, 1888, and was discharged on August 19, 1888, and paid up to and 
including that day. The libel was filed on August 20, 1888, and in it 
the libelant sues for the balance of the month's wages which he had be- 
gun to earn, but which were not due until the expiration of the month, 
to-wit, the 28th August, 1888; the wages stipulated for in the articles 
being $25 per month. Clearly he could not sue for and recover the bal- 
ance of his wages until they were due. His libel seeking to recover the 
balance of wages, being filed before they were due, cannot be maic- 
tained. But if he was wrongfully discharged, — that is, was discharged 
before the expiration of his term of service without cause, — he could 
maintain a libel for damages for a breach of contract, and he would be 
allowed now to amend his libel so as to claim such damages. Was he 
wrongfully discharged? It appears by the libel that he was discharged 
without fault on his part. Then, did the master bave the right under 
the shipping articles to terminate the libelant's connection with the ves- 
sel? Could the libelant on the arrivai of the vessel at Mobile hâve quit- 
ted her without the master's consent, and without rendering himself lia- 
ble to be treated as a déserter? If, under the contract, he had the right 
to sever his connection with the ship, the ship possessed the same right. 
A case like this in principle was decided in the Southern district of New 
York, {The Edvnn,) to be found reported in 23 Fed. Rep. 255. There 
the libelants shipped as seamen, and signed articles for a voyage from a 
port in South America to Hampton Roads for orders, and to any port or 
ports in the United States or Canada; the voyage not to exceed eight cal- 
endar months. The vessel proceeded to Hampton Roads, and there re- 
ceived orders, and thence sailed to New York, where she discharged her 
cargo. The libelants shipped in January, 1884, and arrived in New 
York in June, 1884. ' The libelants thereupon quitted the ship. The 
master, claiming that the shipping articles bound them to the ship for 
eight months, entered them in the log as deserters, and refused to pay 
the balance of wages up to the time they left. They libeled the vesseL 
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The court held that the articles provided for only one voyage, not for 
one or more voyages, during eight months; that the one voyage stipu- 
lated for ended at New York. The libelants were entitled to their dis- 
charge in New York, and could not, therefore, be treated as deserters. 
They weredecreed their wages up to the time thèy left. In this case the 
articles provided for "a voyage from Philadelphia to Gai veston and one 
or more ports in the United States, for a term not exceeding two months." 
The libel shows that the voyage was made to Galveston, and thence to 
Mobile, a port in the United States, where the libelant was discharged. 
The articles in this case did not stipulate for one or more voyages, but 
for one voyage only. It ended at the port of Mobile. It doès not ap- 
pear that the vessel had a cargo to be delivered at any other port. It 
appears she received a cargo at Mobile for New York, and was about to 
proceed to the latter port. But that was d new employment, and a new 
voyage; a différent one from that on which libelant shipped. As, in my 
judgment, the voyage stipulated for was ended at the port of Mobile, 
either party had the right under the contract to terminate his relations 
with the other there. The discharge of the libelant was therefore not 
wrongful. But suppose it was wrongful, and he was entitled to recover 
damages therefor. It appears from the libel he was paid up to August 
20, 1888, and that on that very day the master offered to take him back, 
and to carry him on to New York, as libelant clairaed was his right to de- 
mand; but libelant declined the offer, and fefused to restore his relations 
with the ship, and thereby save himself any loss which he might other- 
wise sustain by reason of such wrongful discharge. By such refusai he 
placed himself in default, and absolved the master from ail obligations 
to him under the alleged contract. Wood, Mast. & Serv. 269. The ex- 
ceptions to the libel are sustained. 



Fee et al. V. Orient Fertilizing Co. 
{District Court, E. D. Nm Tork. September 24, 1888.) 

1. Sbamen— WHaNOPUL DrscHAKGE— Damage— FisHiNG Vessel. 

A master and crew wrongfully discharged by the owner of a flshlng vessel 
frojn employment under a contract for the entlre season, wages to be in the 
ratio of the quantity of fish caught, may recover damages for such discharge, 
based upon the amount they would bave received as wages on the catch of 
the whole season, less the amount actually paid them, and any wages earned 
by them during the season after their discharge. 

8. Samb— Releabb and Dischabgb. 

A receipt by the master in such case for his wages in full to the time of his 
discharge is no bar *o a libel for wages for the residue of the season, the évi- 
dence showing that it was not intended as a settlement for the wrongful 
discharge. 

In Admiralty. 

Libel by John Fee, the master, and others constitutîng the crew, of 
the fishing vessel D. K. Phillips, to recover damages for wrongful dis- 
charge. 
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Goodrv^, Veady tb Goodru^,y {6t lihelania. i 

Evarts, Choaie& Beaman, ÎOT olaimani. 

Benedict J. This is an action on the part of the master and crewof 
the fishing steamer D. K. Phillips to recover damages of the owner of 
that steamer for a wrongful disôharge. The deraand of the master,; 
John Fee, willfirst be considered'. : The toaster was hired on the 12th 
of May to run the steamer D. K. Phillips on' the following terms: 
Twenty-five cents per thonsand for the first two millions of fish caught; 
thirty cents per thousand on two millions to two millions five hundred 
fish caught; thirty-five cents per thousand on two million five hundred 
thousand to three million fish caught; forty cents per thousand fis)i 
caught in excess of three millions. The master entered into the service 
of the défendant under this contract, took charge of its vessel, received 
for it a license as a fishing vessel, hired a crew, as usual, and engaged 
in the business of fishing for menhaden. 

The contract entered into with the master was a contract for the sea- 
son. Its terms show that by necessary implication. The usage, as 
proved in the case, confirms that construction. Ûnder such a contract 
the master was entitled to run the vessel for the season, unless discharged 
meanwhile for proper cause. After a few weeks of service he was dis- 
charged, and the question of the Case is whether he was discharged for 
a sufficient cause. The answer sets pp drunkenness as one cause. The 
testimony whoUy fails to prove this charge. Drunkenness is not proved, 
and no facts are proved to justify a reasonabie suspicion of such mis- 
conduct on the part of the master. The second ground pleaded is that, 
in the year before, this master, while in command of thé same steamer, 
then owned by a différent corporation from the corporation hère de- 
fendant, without the authority of the owner used the vessel on one 
Sunday to take a pleasure excursion with 15 or 20 of his own friends. 
If it be deemed proved that the master made an unauthorized use of 
the vessel on the former season, tha;t violation of his duty to other défend- 
ants afibrded the défendant no ground for rescinding its contract with 
the libelant. The only olher ground on which the discharge is sought to 
be justified is incompetency, and of this there is 'no proof. It must 
theiefore be held that the discharge of the libelant at the time it was 
made was wrongful, and a violation of the contract, which gave bim a 
right of action for the damages sustained by reason thereof. A further 
ground of défense is that at the time of his discharge the libelant was 
paid for his services up to the day of his discharge, and he then gave 
them a receipt in full. But the évidence makes it plain that this was 
not intended to be a settlement of the libelant's demand for the wrong- 
ful discharge, and the receipt of the wages earned up to that time does 
not prevent him from recovering the damages arising from the refusai to 
permit him to earn wages for the season. As to the amount of the dam- 
ages, "the évidence shows that theactual catch of this steamer during that 
season was three rnillions of fish, and the amount that would hâve been 
earned by the master must be calculated on this basis. He must allow 
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crédit for the amount received of the défendant by bim, and the amount 
ràmed by hîm during the season subséquent to bis discharge. 

As to the demand of the crew, there seems to be no défense at ail. They 
were employed by the master for the défendant. They were engaged for 
the season, and they were discharged without any cause whatever. 
They are each entitled to receive the amount they would bave earned 
during a service of six months, less the amount of their actual earninga 
during that peribd, and any sums that hâve been paid them . If the 
parties cannot agrée upon thèse amounts, let there be a référence to 
compute the amounts due the respective libelaats upon the basis above 
indicated. 



The W. a. Leveeing. 

Darbow V. The W. A. LEVE&ma. 

{Dittriet Court, 8. D. Nm Ywh. October 23, 188a) 

TçwAGB— NBGidOBirca — STRAiroma — Hoistittg Sah, on Tow. 

The Bcbooner M., which was lasbed on the port side of the tug W., and bonnd 
through the East River into Long Island sound, when about alialf a mile f rom 
the passage between The Brothers islands, hoisted her forasail. The testi- 
mony was conflicting as to whether this was contrary to the orders from the 
tug or not. The view of the pilot of the tug to bis porthand was thereby 
Bomewhat obscured. In entering the passage between the Brothers, the M. 
Btruck on a reef projecting from the North Brother. HM^ thattbe schooner 
was in fault for obstructing the view of the pilot of the tug by hoisting her 
foresail, thattbe master of the tug was in fault for continuing bis course with 
bis View obstructed, when be could hâve Insisted upon the lowering of the 
foresail, or could hâve talsen the passage to the north of the island. and that 
the damages should theref ore be divided. 

In Admiralty. label for damages. 
R. D. Bmedid, for libelant. 
Edwin G. Davis, îoi claimant, 

Beown, J. The libelant's small two-masted schooner F. H. Miller, 
While in tow along-side the tug W. A. Levering, bound through Hell 
Gâte to Long Island sound, was run upon the shoai that makes out from 
the south-west side of the North Brother island. The Miller was on the 
port side of the tug, and between them was another two-masted schooner, 
the Cheseborough. There was a good breeze from the south-west, and the 
tide was flood. As the schooners were to be left by the tow a short dis- 
tance beyond the North Brother, the Cheseborough, about half a mile be- 
forereaching those islands, hoisted her mainsail and foresail. Hercaptain 
testifies that he understood by signal that be had the consent of the pilot 
in iiharge of the tow, although such assent is denied by the pilot. The 
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captaîn of the Miller, seeîng the Cheseborough's saîls hoisted, foUowed 
suit and hoisted his. The acting captam of the tug, who soon after took 
the wheél, and two other witnesses, testify that the captain of the Miller 
was notified not to hoist his foresail; the latter denied that he had any 
such notice. The captain of the tug aJso says that before the Miller's 
foresail was hoisted there was sufficient space left between the Chese- 
borough's foresail and mainsail for him to see where he was going, but 
that the Miller's foresail, when hoisted, closed up that space, so that he 
had a view on his port bow of only about two points range. The pas- 
sage through The Brothers was the straight and usual passage for craft 
of this size. The passage is narrow, and, in the flood tide and, a south 
wind, requires careful observation and good judgment to avoid the reef 
above referred to, when, as in this case, there were other vessels to the 
southward. Upon thèse facts I must hold both in fault. It was impru- 
dent for the pilot to proceed through that passage with his view ob- 
structed so much as it was. He should bave insisted that the foresail 
of one or both of the schooners on the port side be lowered, or else hâve 
gone around to the northward of the Brothers islands. He might easily 
hâve done either. This obstruction of view was completed at least a 
quarter or a third of a mile before reaching The Brothers, so that there 
was plenty of time and room to go to the northward. It is clear that it 
was not insisted on that either foresail should be lowered, and the cap- 
tain took the risk of going on with a very imperfeet view of the north 
ehore, On the other hand, I cannot discrédit the testimony of the three 
witnesses, who state that objection to hoisting the foresail was commu- 
nicated to the plaintifiPs captain. Though the latter is not answerable 
for so much of the obstruction as was caused by the Cheseborough's sail, 
he is answerable for closing up the open space between it and the Chese- 
borough's màinmast; and I cannot find, against the testimony of the 
claimant, that the view through the open space, after the Cheseborough's 
foresail was up, was of no value. It seems to me that the captains of 
both schooners should hâve known that it was very imprudent and un- 
justifiable to obstruct the view of the pilot towards the port side in go- 
ing past the reef between the two Brothers. The captains of both schoon- 
ers evidently expected that they would go through that passage. What- 
ever other causes may hâve existed, such as the wind and tide and mis- 
calculation, thèse difficulties must necessarily hâve been aggravated by 
the obstruction of the pilot's view; and I must therefore regard the plain- 
tiff as contributing to the accident. * Decree for the libelant for half the 
damages and costs, with a référence if the parties do not agrée as to the 
amount. 
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Gaerett et al. v. New York Transit & Terminal Co., Limited, et al. 
{Circuit Court, S. D. Nm York. October Î7, 1888.) 

INJUNCTIOTT— COUKTS— CONFLICTINQ StATE AND FbDBBAL JtTKISItlCTION. 

Where the state court entera a decree before an order in the United Statei 
circuit court to show cause why a temporary injunction should not issue is 
heard, making the acta sought to be enjoined a cantempt of the state court if 
done, and rendering the process of the United States court merely ancillary, 
the injunction will be denied, and complainants left to their remedy in the 
Btate court. 

In Equity. On motion to show cause. 

Bill by Robert Garrett and others against the New York Transit & Ter- 
minal Company, Limited, and others. 
Wm. W. Macfarland, for complainants. 
Francis L. Stetson, for défendants. 

Lacombe, J. Complainants sued défendants in the suprême court of 
the state. Upon trial, at spécial term, the relief asked for in the com- 
plaint was granted as to some of the défendants, but was refused, and 
the action dismissed, as to others. Thereupon complainants brought 
Buit in this court against the défendants who had prevailed in the state 
court, praying for the same relief. Upon beginning this suit, complain- 
ants obtained an order to show cause why a temporary injunction should 
not issue, forbidding the défendants from making any disposition of the 
property in controversy, or from incumbering the same in any way. 
This order to show cause was returnable on June 7, 1886, and until the 
return-day of the order défendants were by its last clause restrained from 
doing the acts sought to be enjoined. The return-day of the order to 
show cause has been adjourned by consent, from time to time, until now. 
Meanwhile an appeal was prosecuted in the state court, the décision of 
the spécial term reversed, and judgment for the relief prayed for entered 
against ail the défendants. This judgment has been affirmed by the 
court of appeals.' Défendants, who hâve not obeyed the mandate of the 
state court, are now, it is alleged, in contempt of that tribunal, and mo- 
tion to punish them for such contempt has been made. Upon the argu- 
ment of this motion for a preliminary injunction, counsel for the com- 
plainant conceded that there was no act which, being committed by the 
défendants, would be a contempt of the temporary injunction now asked 
for, that would not also be a contempt of the decree of the state court. 
It is also practically conceded that the process of this court is sought 
only as ancillary to that of the state court, and that complainants hâve 
no expectation of prosecuting the case hère to final hearing, and there- 
upon obtaining the permanent injunction prayed for. Under thèse cir- 
cumstances, the complainants should be left to their remedy in the state 
courts; and their motion for a temporary injunction must be denied. 

'Notreported. 

v.36F.no.9— 33 
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Pickett'b Sbies V. Fosteb a al. 
{Oireuit Court, W. D. Louiaiana. February, 1888.) 

1. MoKTGAOBs— Deeds op Teust— E^ecuted Out op State. 

A deed of trust, exeçuted in another state, on pi-operty in Louisiana, to se- 
cure the payment of promissory notes, will be enforced as a conventional 
mortgage. 

8. Same— Lien — Tacit Mobtoage — Guardian akd Wabd. 

Several years after the minora K. & B. were emancipated by marriage, and 
while they were in the enjoyment and control of their estâtes, their former 
tutor flled and caused to be homologated his flnal account against them. In 
the judgment the clerk recognized a tacit mortgage in favor of the tutor on 
bis, wards' property, d'atihg from the beginning of the tutorship, which was 
never registeréd. Held that, whatever may be the légal efiEect of such a mort- 
gage as between the tutor and his former wards, his tacit mortgage is inferior 
to the mortgage which they had contracted after their marriage, and While in 
full control of their property, with complainants. 

8. Bame— Lien— Recording. 

The deed of trust in this case was originally registeréd in 1866. Not being 
reinscribed within 10 years thereaf ter, it was. as to third persons, extinguished, 
wheh, in 1885, it was again registeréd. This case discloses no facts which 
should forbid the application of the registry laws of Louisiana. 

4 ExECUTORS AND Administrators — PuBLic Administrator — Actions— Dis- 

MISSAI, BT SnOCESSOR. 

The public administrator, to whom no letters of administration are shown 
to hâve been granted by the court, instituted a suit in the iuterest of a succes- 
sion. Afterwards he resigned, and one of the défendants in the suit, having 
been appointed his successor, caused the suit to be called out and dismisseS 
for want of prosecutidn. lleld, that the sait was instituted without authority 
by the public administrator, and his successor in oflflçe was not charged with. 
any ofBcial duties in relation to it; that his having thé suit called out and dis- 
missed, or his f ailure to prosecate it, does not make him in any capacity liablo 
to the heirs of the succession. 
{Syttabus hy the Court.) 

In Equity 

J. T. Ludding and W. 0. Wyly, for complainants. 

C. I. & I. 8. Boatner &nà. A. H. Léonard, for défendants. 

BoARMAN, J. Complainants sue to enforce th^ lien of a deed of trust 
executed at Memphis, Tenn., to J. C. Pickett, on the Jonathan Morgan 
plantation in CarroU parish, to secure the payment of three promissory 
notes, amounting to $18,000, with, 6 per cent, interest, drawn by Mrs. 
Agnes Ricketts, and Bell ; tp hâve certain acts, sales, transactions, and 
mortgages, which werè made from time to time by the défendants înter 
8686, deolared without effect as to the plaintifFs; and for judgment in 
personam, against George Foster, formerly the public administrator of 
said parish, because of his failure to discharge certain officiai trusta 
imposed on him by law, as the public administrator of CarroU parish, 
for such a sum as will repair the damages caused by his unfaithful- 
ness. The bill shows that the last of the notes became due January, 
1869, and that the deed pf trust executed to* secure their payment was 
registeréd in CarroU parish January, 1866, and reinscribed in 1885; that 
J. C. Pickett died in Kentucky, and B. H. Lanier, as the public admin- 
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îstrator of Carroll parish, brouglit suit December 23, 1873, in that par- 
ish, to foreclose said deed of trust on behalf of Pickett's succession; that 
in said suit Agnes Ricketts, Narcessa Bell, Ezra Wheeler, Thomas 
Roundy, and Augustus Ireland, — the latter three CMnposing ihe firm of 
Ezra Wheeler & Co., of New York, and clailning to be part ôwners of 
said plantation, — and George Foster, tben in possession, and claimirig 
to be part owner of said plantation, were made défendants; that ail said 
défendants pleaded to the said suit, styled, "B. H. Lanier, Publie Ad- 
ministrator, vs. Ezra Wheeler étais.," June 2, 1874; that before âny other 
proceedings were had therein, Lanier resigned his ofSce, and George 
Foster, one of the défendants in that suit, was appointed and qualified 
as public administrator in his place, and he gave bond, May 6, 1875, 
according to law, in the sum of $10,000; that said suit, after Lanier's 
résignation, came under the officiai administration of George Foster, and 
he was charged with the prosecution of it intheinterestofallConcerned. 
The complainants allège bad faith and fraud against George Foster, be- 
cause, as they charge, he sought the appointment and place of public 
administrator for the purpose of causing the wrongful dismissal of said 
suit, and of otherwise obstructing the enforcement of their rights against 
the property which the said Foster t h en claimed to own; ihat he caused 
his own attornej's to demand that said suit be called and dismissed for 
want of prosecution; and that, when the plaintiffs were called, he an- 
swered that he knew nothing concerning the succession of James G. 
Pickett; that on December 4, A. D. 1875, his attorney wrote up, and 
the judgesigned, judgment dismissing said suit for want of prosecution; 
that in order to despoil the estate of which he was the administrator, he, 
having had the suit wrongfully dismissed, fraudulently withheld ail in- 
formation from complainants with regard to the enforcement of their 
rights against said plantation. They allège that George Foster, public 
administrator, having control of the notes and deed cf trust, was -charged 
in fact and in law with trusts and duties that made him the trustée of 
complainants, the holders and owners of the notes and mortgage; that 
he wrongfully neglected to hâve the deed of trust reinscribed, so as to 
préserve their claims from being barred by prescription. They allège 
that notwithstanding said Foster occupied, possessed, and claimed to 
be the owner of said plantation since February 5, 1875, he bas, from 
time to time, by fraudulent tax sales and other firaudulent schemes and 
devices, charged and fully set out in this bill, interposed, or caused to 
be interposed, certain named persons as the purchasers and owners, or 
as the mortgagees of a part or ail of said plantation, "in order to screen 
and shelter" the same l'rom the légal efifect of said deed of trust, and to 
deprive complainants of their rights therein; that after the time had 
corne when, in his opinion, the said plantation could no longer be sub- 
jected to complainants' mortgage, because the deed of trust was pre- 
scribed, he caused the several persons so interposed by him to reconvey 
the whole plantation to himself, and that he caused his wife to instituts 
a coUusive and fraudulent suit against himself for a séparation of prop- 
erty, and for $2,986, the amôunt she claimed thathe owed her; thatsho 
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obtained judgment accordingly, and July 5, 1884; caused the plantation 
to be sold at sherifTs sale to satisfy her judgment, and she became the 
purchaser thereof for $10,306, the amountof certain mortgages then out- 
standing against it, and paid in cash only the costs of her suit. The 
drawers of the notes acknowledge their Indebtedness on the same. George 
Foster and his wife, answering, allège that the plantation was acquired 
by them in good faith, and for valuable considération. They deny the 
claims of complainants, and Mrs. Foster pleads the prescription of five 
and ten years. 

Such of the évidence as appears to be essential to the détermination 
of this suit is substantially as follows: F, M. Goodrich, in 18§5, be- 
came the tutor of the drawers of the notes when they were the minors 
Agnes and Narcessa Morgan. In 1859 he filed a provisional account, 
vhich showed himself, as tutor, to be iudebted to the minors $1,263.31. 
In 1862 the two minors were emancipated by marriage, and took pos- 
session of their property. The matter of the tutorship not being settled 
when the minors were married, the tutorship remained in statu qao until 
January 25, 1867, when Goodrich filed two pétitions in the district court 
of CarroU parish, — one against Agnes Ricketts, the other against Narcessa 
Beel. In thèse pétitions hc allèges that since April 20, 1859, when he 
filed his provisional account, up to the 15th March, 1862, the minors 

had become indebted to him as tutor $ ; "that prior to the said 

15th March, 1862, said minors became emancipated, and had taken 
possession of their property rights and credits,real and Personal; * * * 
that he présents accounts and vouohers showing the indebtedness alleged 
by him, about $4,000 in the aggregate; * * * ^nd prays, after due 
and légal notice, that said account be homologated, and a judgment ren- 
dered in favor of your petitioner decreeing the balance due in favor of 

your petitioner $• , with légal interest from the 15th of March, 

1862; and that he be discharged." The pétitions were filed January 25, 
1867. Several days beforethat date Mrs. Ricketts and Mrs. Bell made 
the foUowing confession of judgment: 

"I hereby waive service of the foregoing pétition, copies o£ accounts, vouch- 
ers, citations, etc., and, having examinée! the betore-mentioned accounts, and 
found them to be correct, acknowledge my indebtedness to petitioner as set 
forth, viz., S^, 49e, 71; and do further acknowledge this to be a full, complète, 
and final settlement for ail iiability of petitioner, as tutor aforesaid, and con- 
cur fully in the prayer of his pétition. Done this Hth January, 1867." 

On the next day after the pétition was filed, January 26th, the clerk 
signed the foUowing judgment: 

"By reason of the law and the évidence and within written release and 
acknowledgment of indebtedness, ail hereto annexed, it is therefore ordered, 
adjudged, and decreed that the annexed final account and settlement of F. M. 
Goodrich, tutor of Agnes A. Morgan, now Ricketts, be, and the same is hereby, 
approved and homologated, and said tutor finally and^ fully discharged from 
said trust, and his bond as tutor canceled. It is further ordered, adjudged, 
and decreed that F. M. Goodrich hâve and recover of said Agnes Ricketts the 
sum of thirty-four hundred aad ninety 71-100 dollars, with légal interest 
thereon fiom lêlh March, 1862, the araount acknowledged to be due by her. 
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aiid that the légal tacit mortgage in favor of said tutor be recogiiized to date 
from Decémber 3, 1855. Done and signed at Floyd, Carroll paiish, Louisi- 
ana, January 26, 1867." 

Similar proceedings were had for $907 against Narcessa Bell, who, 
about this time, had married J. H. Green. Goodrich, in exécution of 
his judgments, caused the plantation to be sold at sherifPs sale, Septem- 
ber 5, 1868. J. H. Green bid in his wife's part of the plantation, and 
Goodrich bid in the other part, belonging to Mrs. Ricketts. On Decém- 
ber 18, 1868, Goodrich caused the deputy recorder of Carroll parish to 
erase from the mortgage books the said deed of trust, and on same dày 
sold the interest purchased by him to Mrs. Ricketts for $4,000, payable 
in four installments, without warranty of title. Green carried on the 
planting interest for himself and wife. Mrs. Ricketts, shortly after mak- 
ing the purchase from Goodrich, married R. M. Scanlan, and reserved 
to herself the management of the planting interests. Both Green and 
Mrs. Rickettsbecame indebted to Foster & Gwyn, commission merchants 
in New Orléans. In February, 1868, Mrs. Ricketts, at private sale, 
sold her part of the plantation for $86,934, to George Foster, a large 
part of the price going to pay her indebtedness to the said firm. In Au- 
gust, 1873, Green's part was sold by the United States marshal under 
exécution issued in the suit of Ezra Wheeler & Go. v. I. H. Green, and 
was bid in by the plaintiffs therein for $10,074. The marshal retained 
"$422 for taxes," and the purchasers the balance of the sum. Novem- 
ber 28, 1874, Foster's interest, for which he had paid Mrs. Ricketts 
$36,000, was sold at a tax sale, for $318 due by himself, to Gwyn for 
$1,500, and the purchaser obtained from the state auditor a title ratify- 
ing the tax sale, July, 1875. The other interest, which had been pur- 
chased at the marshal's sale, in August, 1873, by Ezra Wheeler & Co., 
was sold at a tax sale for taxes, due by Green for 1873, to Gwyn for 
$1,001. Decémber 16, 1881, Gwyn, having become the purchaser of 
the whole plantation at said tax sales, sold it to George Foster for $5,000. 
Mrs. Foster filed her suit against her husband, Decémber 5, 1881, ob- 
tained judgment for séparation of property , and for $2,986, July 2, 1882; 
and the sheriff sold said plantation under her judgment. She bid in 
the plantation for $10,306, the aniount of certain mortgages, not includ- 
ing complainant's deed of trust, then on registry against it. She retained 
the purchase price, except the costs, which she paid; and the sheriff re- 
turned the writ, "unsatisfied," 8th July, 1884. In September, 1873, 
after the whole property had passed out of the hands of Mrs. Ricketts and 
Bell, Scanlan and Green to whom thèse ladies were then married, made 
a contract with James C. Pickett, administrator of Pickett's estate at 
Frankfort, to represent him as his agent to enforce the said deed of trust, 
and collect the notes. In this agreement they were allov/ed 75 per cent, 
of what they could recover, provided they paid costs. They brought 
the notes to Louisiana, and gave them to I. W. Montgomery, a lawyer, 
whom they employed under a written contract to sue for their recovery. 
Montgomery proceeded to sue in the name of the public administrator, 
Lanier. It does not appear that Lanier had received any letters of ad- 
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ministration în the succession of Pickett. The notes remaîned in the 
hands of Montgomery, and were not filed in the suit, and he did not ad- 
vise them, nor did they inquire of him concerning the suit or the notes, 
for nearly 10 years. No inventory or appraisement was made in the 
succession of Pickett. 

The pleadings, issues, and arguments, oral and written, of counsel on 
either side, suggest several questions, among which it seems necessary to 
cpnsideronly the three foUowing questions: (1) Is a deed of trust, exe- 
cuted in another state, on property in Louisiana, to secure the payment of 
promissory notes, under the jurisprudence of Louisiana, entitled to the 
légal effect of a conventional mortgage? (2) Will the judgment signed by 
the cjerk of the court in favor of Goodrich, tutor, against Mrs. Ricketts 
and Mrs. Bell, under which said plantation was sold, protect the purchas- 
ers or their assignées against complainant's mortgage? (3) Can a suit 
broughtin the interest of a succession by a public administrator, under 
the laws of Louisiana, to whoni no spécial letters of administration are 
shown tp hâve been granted, be considered in law a pending suit, or 
hâve, under the facts in this case, any légal efifect against Poster and other 
défendants in this suit? 

1. The authorities abundantly warrant an affirmative answer to the 
first question. Watson v. James, 15 La. Ann. 386; Frehon v. Kner, 6 
La. Ann. 18; TUlman v. Drake, 4 La. Ann. 16. 

2. The authority of a clerk to homologate a tutor's account, under the 
laws of Louisiana, depended on certain jurisdictional facts. Such accounts 
had to be filed, and the fact of filing had to be advertised for 30 days, 
and, if unopposed, they could be legally homologated by the clerk on the 
first Salurday of eacii month. Act No. 56, Sess. 1855. In this case, 
the clerk filed Goodrich's account on one day, and on the next signed the 
judgment herein recited. None of the requirements, M'hich the history 
of this case shows to be so essential for the protection of the rights of 
tbird persons, seems to hâve been observed by the clerk. Whatever may 
hâve been the extent of his authority, under the facts in this case, to ho- 
mologate Goodrich's unopposed account, it certainly never was intended 
by the législature to iuvest a clerk of the probate court, or any judge 
thereof, when homologating a tutor's account, with judicial power to im- 
pose a légal or tacit mortgage on the property of a person in favor of a 
former tutor, when, in the tutor's pétition asking for the homologation, 
it is shown that the minor has long since been emancipated by marriage, 
and has had for years before full control of ail her estate, so as to afifect 
property which, at the date of-the tutor's judgment, had been mortgaged 
in pursuance of légal contracte made with other persons by the emanci- 
pated minors. In the absence of any proof, without the consent of the 
minors, and when as a matter of fact no such mortgage is sought or praj'ed 
for by the suing tutor, a judgment fixing a légal mortgage to date and 
take rank from the beginning of the tutorship, and one, too, that has 
never been registered, could not affect complainant's deed of trust or mort- 
gage, which is shown to hâve been on record when Goodrich's judgment 
was signed. Whatever may be the efifect of such a judgment as between 
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the several parties thereto, — that is, between the minors who were then 
emancipated and their former tutor, — or however mùch their subséquent 
acts, sales to, and transactions with George Foster and other défendants 
may forbid them, in good conscience or in law, to question bis or tbeir title 
or interest in said plantation, it will not be seriously contended that tbat 
part of the clerk's judgment giving sucb a mortgage to Goodrich can afFect 
persons having such rights as complainants . The erasure by the parish re- 
corder of the deed of trust now sued on was wholly without effect against 
any one. It is true that Lanier was the public administrator at the time 
he instituted the suit in the interest of Pickett's succession; that, when he 
resigned bis office, Geoi^e Foster became bis successor in office, and was 
charged in law with the administration and prosecution of ail suits legàlly 
instituted by his predecessor; and that he, as one of the défendants in that 
suit, knew that such a suit was on the court docket, and that the purpose 
of Lanier in bringing said suit was to bave the plantation claimed by him 
(Foster) subjected to the pâyment of the notes now sued on; but what- 
ever may bave been his purpose in causing the dismissal of the said suit, 
or his conduct or gain in the varions transactions which he and otbers 
had in relation to said plantation, there is notbing in this suit to show 
that be, as an individual, or as the public administrator, was at any time 
charged in law or in equity with trusts, in the interest of complainants, 
of a fiduciary kind. James C. Pickett, to whom the deed of trust was 
executed, lived and died in Kentucky. It is not shown that he had 
any property in Louisiana at the time of his death. 

Défendants' counsel contends that if Pickett left a succession of any kind 
in Louisiana it was not such a succession as could corne under the admin- 
istration of the public administrator. It is not necessary to consider tl(at 
point, because it seems to be clearly established by the courts in Loui- 
siana that a public administrator, like any other person desiring to admin- 
ister a succession, must, before he can do anything in or with the suc- 
cession, in some way be autborized by an order of the proper court. The 
évidence does not show that he had sucb autborization, and we are not 
■warranted in presuming that he had légal authority to institute said suit. 
Sucb authority must be affirmatively shown before he could legally act. 
The failure to show affirmatively that Lanier, as public administrator, 
was properly autborized to bring suit for Pickett's succession, is fatal to 
complainants' action against Foster in personam. 

The deed of trust relied on by complainants was registered originally 
in January, 1866. Not being reinscribed within 10 yeârs thereafter, it 
had, when it was reinscribed, in 1885, become extinguished as to George 
Foster or his assignées. The complainants are not shown to be or to 
hâve been the cestui que truM of Foster, and the évidence shows no good 
reason for not applying the law of registry in Louisiana in favor of him- 
eelf and his assignées. Judgment for défendants. 
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Centrai Trust Co. v. Ohio Cent. R. Co. et al. (McGourket, 

Intervenor.) 

(Circuit Court, N. D. Ohio, W. D. August 29, 1888.) 

Railboad Companibs — Bobfdb and Mortgages — Priohitt — Cab Trusts — 
Leases. 

A contract was entered into between the trustée of an alleged car trust and a 
railroad company, whereby cars and locomotives were leased by the former 
to the latter, il agreeing to pay for every car and locomotive delivered an 
annual rerit for the peiiod of 10 years, at the end of which they were to be- 
come the property of the railroad company; the several payments of rental 
to be evidenced by obligations of the railroad company due at the time of the 
maturing of said payments. and delivered pro rata to the lessor at the time of 
the deliVery of said rolling stock, with coupons for the payment cf interest. 
The évidence showed that the trustée at the time of the exécution of the lease 
neither o wned nor possessed the rolling stock purported to be leased ; that af ter 
thé exécution of the lease the railroad company f urnished to the agent of said 
trustée the names of subscribers; that thereupon such agent made out sub- 
Bcription certiflcates, which were signed by said trustée as cashier, certifying 
that the holders would be entitled to so many thousand dollars of car-trust 
certiflcates ■when the subscription was paid in full. The money paid in on 
said subscription certiflcates was credited thereon and deposited in bank to 
the crédit of the "equipment account" of the railroad company. When the 
installments were ail paid on the subscription certiflcates, the railroad com- 
pany scheduled the rolling stock under the said lease, and the trustée certified 
the car-trust certiflcates and turned them bver to the holders thereof pro rata, 
or in full of their subscription if paid up. The railroad company obtained 
the rolling stock under its own contracts with the car builders. Held, that 
the car-trust certiflcates were, in légal effect, mortgage bonds, and as such in- 
ferior in point of lien upon such rolling stock, to a prior mortgage with an 
"after-acquired property" clause. 

In Equîty. On exception to report of the spécial master upon the 
intervening pétitions of George J. McGourkey, trustée of car trusts, 

Geo, Hoadly and James Irvine, for petitioner, McGourl:ey. 

Stevenson Burke and Doyle <fc Scott, for the Central Trust Company and 
the Ohio Central Railway Company. 

-Jackson, J. The original or main suit herein was hrought by com- 
plainant to foreclose certain mortgages executed by the Ohio Central Rail- 
way Company, January 1, 1880, to secure $3,000,000 of first mortgage 
bonds and $3,000,000 of income bonds. The mortgage or trust deed 
securing the tirst mortgage bonds conveyed to said Central Trust Com- 
pany of New York, as trustée, in very broad and comprehensive terms, 
ail the line of railroad of the mortgagor, with ail rights of way, road- 
bed made and to be made, track laid and to be laid between the desig- 
nated terminal points, including aU the stations, dépôt grounds, fences, 
rails, bridges, sidings,engine-houses,machine-shops, buildings in any way 
then or thereafter appertaining unto said described line of railroad, "to- 
gether with ail the engines, cars, machinery, supplies, tools, and fixtures 
now or at any time hereafter held, owned, or acquired by said party of 
the first part for use in connection with its line of railroad aforesaid." 
This mortgage, as well as the income mortgage securing the $3,000,000 
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of income bonds, was duly recorded. The railroad company made de- 
fault in paying the interest on said bonds, and the said trustée thereafter, 
in pursuance of and in conformity with the ternis and provisions of said 
mortgages, commenced proceedings in this court to foreclose said mort- 
gages by a sale of the property covered thereby. Such proceedings were 
had in the cause as resulted in a sale of the franchises and property of 
the said Ohio Central Railway Company in the summer of 1885, when, 
under a schéma of reorganization participated in by a large majority of 
the bondholders and a considérable portion of the stockholders, said 
property and franchises were purchased for this account, and then con- 
veyed to a newly-organized corporation, called the "Toledo & Ohio Cen- 
tral Eailway Company," which thns became the successor of the said 
Ohio Central Railway Company in and to franchises and property of the 
latter covered by said mortgages. At or ubout the time of commencing 
said foreclosure suit, John E. Martin was, on September 30, 1883, ap- 
pointed receiver of the road and property of said Ohio Central Railway 
Company, and said receivership continued for the period of 21 months, 
extending from October 1 1883, to June 30, 1885. The regularity of 
thèse proceedings, not being called in question or in any wise involved in 
the présent controversy, need not be noticed with more particularity or 
détail. 

On April 2, 1884, during the pendency of said foreclosure suit, George 
J. McGourkey, trustée, filed his two intervening pétitions in the caxise, 
alleging that under three certain lease contracts entered into and executed 
between himself and said Ohio Central Railway Company, bearing date, 
respectively, August 20, 1880, March 1, 1881, and March 1, 1882, he 
had leased and delivered to said railway company 27 locomotives, 3,300 
coal cars, and 340 box cars, desiguated and identified by sériai numbers 
mentioned, and the letters "0. C. C. T." marked thereon, for which the 
railway company had agreed to pay him certain rentals during the period 
stated in each lease, when said locomotives and cars were to become the 
property of said railway company. The pétitions, after setting out the 
terms of said lease contracts, and the payments that had been made- 
thereunder, both by the company and the receiver, alleged that said cars 
and locomotives had gone into the possession of said receiver, and were 
then being used by him in conducting the business of said railroad, and 
prayed that said receiver be directed by the court either to perform the 
covenants of said leases by paying the balance due petitioner thereunder, 
or that he be directed to deliver up said equipment, and pay petitioner 
for the use thèreof ; and asking for a référence to a spécial examiner to- 
ascertain and report the value of such use. On the 18th of June, 1887, 
said McGourkey, trustée, filed a third pétition in the suit, claiming that 
there was due him as rental under said leases from March 1, 1883, to 
October 1, 1883, when said equipment went into the hands of the re- 
ceiver, the sum of $124,000, which, though accruing before the receiver- 
ship, should be paid him, because cash assets, personal property, and 
earnings to a large amount had come into the possession of the receiver» 
and been applied towards permanent improvements, new equipment, and 
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betterments placed upon the pfoperty , etc. The Central Trust Company, 
complainant in the foreclosure suit, and the Toledo and Ohio Central 
Eailway Company, as the purchaser of the mortgaged property sold there- 
under; answered said pétitions,. denying the title of McGourkey, trustée, 
to the equipment claimed by him, and disputing his right to any rental 
for the use of the same while in the hands of the receiver; A référence 
was directed to a spécial master, who took proôf, and reported that the 
petitioner, McGourkey, trustée, should be paid about the sum of $80,- 
000 as rental while said equipment was used by the receiver between Oc- 
tober 1, 1883, and June 30, 1886, in addition to what had been paid 
during said period, which amounted to about $129,600. The petitioner 
and the complainant, together with the Toledo & Ohio Central Railway 
Company, each filed exceptions to said report; the petitioner claiming 
that he bas a valid title to said equipment, and is entitled to a much 
larger rental therefor; and the complainant, in behalf of the first mortr 
gage bondholders, and the Toledo & Ohio Central Railway Company in 
its own behalf, insisting that the title to said cars and locomotives 
was vested in said Central Trust Company, under and by virtue of the 
"after-acquired property" clause of the mortgage of January 1, 1880, 
executed to secure the railway company's first mortgage bonds. That 
eaid McGourkey, trustée, under and b^' virtue of said leases acquired 
nothing more than a lien upon said equipment, subject to the prior lien 
and title of said mortgage, and that he is not entitled to any rent or pur- 
chase money ttierèfor as against said bondholders or their trustée; but, 
if mistaken in this view of their rights, that the surplus eamings derived 
from the recéivership, and now in court, amountsto only about $80,000, 
and that petitioner should in no event be awarded a greater allowance 
than such surplus eamings, as any greater allowance would hâve to be 
paid out of funds or property belonging to and purchased by the bond- 
holders under the foreclosure suit. It is conceded by counsel for peti- 
tioner, McGourkey, (and, as the court thinks, properly so,) that com- 
plainant and the Toledo & Ohio Central Railway Company are not estop- 
ped by anything that bas occurred during the progress of the foreclosure 
suit from setting up the claims they insist upon in respect to said equip- 
ment. 

But counsel for complainant and the Toledo & Ohio Central Railway 
Company hâve gone further, and contended that the leases, under which 
petitioner asserts his daim to said equipment and to compensation for the 
use thereof while in the possession of the receiver, were a part and parcel 
of a fraudulent scheme contrived and put in opération by the pool or syn- 
dicate which originally organized the Ohio Central Railway Company. 
Itappearsthat, in 1879, what is called the "$3,000,000 pool" was formed 
to acquire and complète certain lines of railroad, which were to constitute 
the Ohio Central Railway Company. This syndicate, through its com- 
mittee,.composed of George I. Seney, Dan P. Eells and George F. Stone, 
representing the subscribeis to said pool, contracted with Brown, How- 
ard & Co. , also members of said syndicate^ to acquire and construct the 
■Jines that ^efe to form said Ohio Central Railway Company; to organize 
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said Company with a capital stock of 65,000,000, and, when eompleted 
and organized, the company's capital stock of $5,000,000, together 
with ils tirst mortgage bonds for $3,000,000, and its income bonds for 
$3,000,000, were to be issued. This stock and thèse bonds, aggregating 
$11,000,000, were to be turned over by Brown, Howard & Co. to the 
subsciibers to said pool or syndicate, which was to and did pay to Brown, 
Howard & Co. the $3,000,000 for acquiring, completing its lines, and 
organi'Jng said raihvay company. Brown, Howard & Co. were also tô 
furnish the road with $560,000 worth of equipment. They eompleted 
and organized the company under this contract, received irom the syn- 
dicate the $3,000,000, and turned over to the pool the $11,000,000 of 
stock and bonds of the company, which were distributed between mem- 
bers of the syndicate in proportion to their respective subscriptions to 
the $3,000,000 pool; the resuit of the transaction being that the pro- 
moters of the enterprise obtained $11,000,000 of the raiiway company's 
securities at and for an actual outlay of only $3,000,000. The sécurities 
so received were at the date of issuance, or very soon thereafter, worth in 
the njarket largely more by several millions than the sum of $3,000,000 
paid eut theretbr. FoUowing this transaction, and as a part of the same 
alleged fraudulent sclieme, it is claimed that said syndicate having con- 
trol of the raiiway company adopted and carried into exécution a fraud- 
ulent plan and contrivance to make a third issue of bonds secured by 
mortgage upon the terminal property and facilities of the company at 
Toledo, and then take said terminai properties out of the opération of the 
first mortgage made to secure the tirst mortgage bonds. The report made 
by the officers of the company under the laws bf Ohio, it is claimed, 
made an entirely différent showing from that stated above, and showed 
ample assets in the company's hands to pro vide it with ail necessary and 
reasonable equipment, but that, notwithstanding this, the same manage- 
ment, and largely the same individuals, contrived this further frauda- 
ient gcheme of making car-trust securities uhder a guise of leases for thé 
purpose of further del'rauding the public and securing still larger profits 
and advantages to themselves. While the transaction connected with 
the organization of the company under which the promoters of the enter- 
prise obtained for themselves $11,000,000 of the company's securities, 
and while the further transaction in connection with the "terminal mort- 
gage," as it is càlled, are both open to grave suspicion as tô their good 
faith, and subject to severe criticism, it is not perceived how they can 
afl'ect the question now under considération. The pool may hâve been 
overpaid, but how does this inure to the benefit of complaiuant or of the 
Toledo & Ohio Central Raiiway Company? The terminal properties at 
Toledo may by a fraudulent contrivance hâve been taken out of the opér- 
ation of the first mortgage, but how can complainant or the Toledo & 
Ohio Ceiitral Raiiway Company, in this proceeding, either hâve that 
wrong correçted, or obtain any benefit tlierel'rom? It may be true that 
the same parties who carried into exécution said alleged fraudulent trans- 
actions are the same parties who origiuated the alleged fraudulent eon- 
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trivance to raise money by means of the présent car-trust leases, but the 
holders of the Company 's certificates or obligations issued under said 
leases are or may be entirely différent persons, whose rights could hardly 
be afifected (if their securities are negotiable, and were acquired for value 
before maturity and without notice) by the fraudulent conduct of the 
contrivers and originators of the scheme. The court does not see that 
the transactions connected with the organization of the railway company 
under which the proinoters obtained the $11,000,000 of its securities 
can be gone into, or has any direct bearing upon the présent controversy. 
Nor is it perceived what effect can be given to the question discussed as 
to the validity or invalidity of the terminal mortgage in considering and 
determining the rights of the respective parties in and to the équipaient 
and the rental thereof hère involved. Thèse prior transactions will there- 
fore be left out of further considération and discussion. 

We are then brought to the important and controlling question in the 
case, viz., who has the superior right to or lien upon the equipraent in 
controversy, — the petitioner, under the lease contracts, or those repre- 
sented by oomplainant and the Toledo & Ohio Central Eailway Company, 
under the mortgage of January 1, 1880? The first car-trust lease was ex- 
ecuted August 20, 1880, and reads as follows: 

Lease A. 

"Mémorandum of agreement made this 20th day of August, A. D. 1880, 
between Geo. J. McGourfcey, trustes, und the Ohio Central Railioad Com- 
pany, whereby George J. McGourkey, trustée, ugrees to lease to the Ohio 
Central Liailroad Company, and the Ohio Central Railroad Company agrées to 
hire from him, eight hundred coal cars and fourteen locomotives, bearing the 
numbers, and to be made by the makers set out in the schedule hereto at- 
teched and made a part thereof, màrked • Schedule A,' and delivered at Co- 
Umabus, Ohio, in accordance to specidcations hereto annexed, such renting 
and hirlng to be in respect of each of sald cars and locomotives for the period 
of ten years from the date of the delivery of said cars to said railroad com- 
pany, but subject, however, to the provisions and conditions hereinafter con- 
taîned. The said rolling stock to be delivered as per the contract of said 
George J. McGourkey, trustée, with the said makers, but it is undeistood that 
the said George J. McGouricey shall in no way be liable f or any delay that may 
arise in delivery of said cars by said makers, and said railroad company may 
for convenience raake the contracts direct with said makers. The rental of 
said cars and locomotives payable to George J. McGourky, trustée, lessor or 
assigns, by the Ohio Central Railroad Co., lessee, shall be as follows: The 
gross sum of one hundred thousand dollars on delivery of said cars and loco- 
motives, and ratably in that proportion, counting twenty cars as equal to one 
locomotive in and for the delivety of any portion thereof to the persons au- 
thorized by the said railroad company to receipt for the same, and the receipt 
of such persons or person shall be tinal and conclusive évidence of the ac- 
ceptance of such locomotives and cars to the satisfaction of the lessees, and 
in addition the full sum of forty thousand dollars ($40,000.00) in each year 
from the daté of this agreement of lease for the term of ten (10) years, together 
with ihterest on such yearly payments at the rate of eight (8) per cent, per 
ahnum, payable semi-annually on the Ist days of March and September of 
each year during said term. In caseof default in the paymentof anyinstall- 
meut or insfallmeots of rent, on the day on wliich the same falls due hère- 
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under, the said lessor or assigna shall hâve the right at their option to enter 
upon the premises of the railroad corapany to remove any and ail locomotives 
and cars which shall hâve been delivered to said railroad company under thia 
agreement and hâve the right to sell the same at public or private sale, and 
the proceeds to be applied to the payment of any and ail installments of rent 
for said cars and locomotives for the whole of said term of ten (10) years lim- 
ited and prescribed by this agreement, whether said installments shall hâve 
then f allen due or not, and notwithstanding said locomotives and cars shall hâve 
been taken possession of and removed and sold prior to the expiration of this 
lease; and if the proceeds shall be more tlmn are sufflcient to pay such uppaid 
installment of rent with interest and expeuses, then the surplus to be paid to 
the Ohio Central Railroad Co., but if there should be any déficit the Ohio Central 
Eailroad Company shall be liable to pay such déficit on demand. The lessees to 
Iseep said cars and locomotives in proper and complète repair and condition, less 
the fair wear and tear, and such repair and maintenance to be done to the sat- 
isfaction of the agent or engineer of the lessor. ïhat at ail times the name, 
number, and plate, or other marks and signs of ownership of the lessor, to-wit, 
' Ohio Central Car Trust,' or theinitial, to-wit, ' O. C. C. T.,' shall bé flxed and 
retained upoi) each of the cars and locomotives aforesaid for the purpose of 
making the ownership publicly known, and, in the event of any such marks' 
or signs being destroyed, the lessee will immediately restore the same;. and 
tliat such other things shall be done as by the counsel of said lesspr shall be 
deemed neeessary or expédient for tlie fut! and complète protection of the 
rights of said lessor as owner of said cars. Thàt said cars and locomotives 

are to be iiisured against fire to the amount — dollars, {$ ,) and thé 

Insurance is to be paid by the lessee, loss, if any, made payable to George J. 
McGourkey, trustée, as hiâ interest may appear. ïhe lessee shall replace any 
cars and locomotives lost by lire, and in that case it shall receive from the 
lessor the amount collected from the Insurance corapany or companies on such 
loss. The several payments to be paid for rental to be evidenced by obliga» 
tions of the lessee due at the time of maturing of said payroents, as defiriéd 
by this lease, and delivered pro rata to said lessor at the time of the delivery 
of said rolling stock, with coupons for the interest payment hereinbefore pro- 
vided for. 

"And the Ohio Central Kailroad Company covenants and agrées toperform, 
the agreements and undertakings in its behalf contained herein, and to pay 
promptly each andevery obligation so to be given thereunder; and it is fur- 
ther agreed that in considération of such several hereinbefore spécifled pay-^ 
ments during the said term of ten (10) years, and ail other sums of monëy 
due hereunder, and interest which may hâve accrued thereon, being fully paid 
to the lessor, and in considération of ten (10) cents for each and every of said 
cars and of one (1) dollar for each and every locomotive being also paidby the 
lessee wlthin thirty (30) days after the expiration of said term of ten (10) years, 
that then the said rolling stock, as described herein, shall become and bé the 
absolute propérty of said lessee, without f urther conveyance or transfèr. The 
said lessee agrées to pay the lessor or assigns not to exceed one hundréd dol- 
lars per annum for the expenSe of an agent or engineer to examine the said 
cars. The lessee agrées to pay the expense of preparing the obligations to be 
given for the rertal. 

"In witness whereof, the said parties hereto tiave hereunto set their hands 
and seals thia 20th day of August, A. D. 1880. 

"Geo. J. McGouukey. [Seal.] 

"ÏHE Oiuo Central Kailroad Company, 
[l. s.] ' "By Samuel Thomas, Vice-Président. 

"B. G. MiTOHELL, Secretaiy." 
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The Ifease contracts of March 1, 1881, and March 1, 1882, called, re- 
spectivélj%"Leàse B, No. l,"and "Lease B, No. 2," were in Substantially 
the same form, and containéd substantially the sàme provisions, differ- 
ing dnly as to the number of cars, àinount of rental, and time of pay- 
ment. They need not be setout in fuU. What is said in référence to 
Lease A will apply in ail respects to each of them. Neither of said agree- 
ments were ever recorded. 'No schedule or schedules, as referred to 
therein, were attached to the instruments at the time or times of their 
respective exécution and delivery. When Lease A was executed and de- 
livered, neither McGourkey, trustée and lessor, nor the beneficiaries there- 
under, if any such existed, either owned orpossessed any cars and loco- 
motives, as therein described and purported to be leased. Neither had 
he or bis cesitii que inist any existing contracts or arrangements with oth- 
ers for the making, build'ng, or furnishing such cars or locomotives, 
either to said trustée or to the railwày company. The transaction, as de- 
tailed by the trustée, McGourkey, and B. G. Mitchell, secretary of the 
Ohio Central Railway Company, who acted as the agent'of said Mc- 
Gourkey in carrying out the plan, was in brief this: 

Ai'ter the exécution of the lease certain officers of the railway company 
(Messrs. Eells, Brice, and Seney) would furnish to said Mitchell the 
names of the subscribers to the fuud. Mitchell would thereupon make 
out a subscription certificate, which was signed by the Metropolitan Na- 
tional Bank of New York, as fiscal agent, or by McGourkey, cashier, 
certifying that the holders would be entitled to so many thousand dol- 
lars of the car-trust certificates, when the subscription was paid in full. 
The money paid in on said subscription certificates was credited thereon, 
and was deposited by said Mitchell in the Metropolitan National Bank 
tb the crédit of an account called the "Equipment Account of the Ohio 
Central Railroad." When the installments were ail paid on thèse sub- 
scription certificates, and the gênerai manager of the railway company 
furnished the trustée with a schedule of the number and marks of the 
equipment which the company had in its possession, and which it in- 
tended should be covered by and included in said lease, the trustée would 
certify the compàny'scar-trust certificates or obligations, which said Mitch- 
ell would turn over to the holders of subscrijjtion certificates pro rata, 
or in full of their subscription, if thèn paid up. By the terms of the 
lease "the sevéral payments to be paid for rental to be evidenced by obli- 
gations of the lessee dueat the time of maturing of said payments, as de- 
fined by this lease, and delivered" pro rata "to said lessor at the time of 
the delivery of said roUing stock, with coupons lor the interest payments 
hereinbefore provided for." Thèse car-trust certificates or obligations of 
the company so issued after it had obtained rolling stock under its owa 
contracts and arrangements with car builders or cohstructed by itself, 
were, in légal efifect and opération, riiortgage bonds, with coupons ïor in- 
terest attached' The fund thus deposited in the Metropolitan National 
Bank to tbie crédit of the "equipment account of the Ohio Central Rail- 
road," Was from time to tiiue placed within the reach and coutrol of 1). 



CENTRAL TRUST CO. P. OHIO CENT. B. CO. 627 

P. Eells, tlie président bf the railway company, in the followîng man- 
ner: Said Eells was président of the Commercial National BankofCleve- 
land, Ohio, where he resided. Mitchell, the secretary of the railway 
company, was a clerk in the Metropolitan National Bank, and attended 
to ail the détails of the business for McGourkey, trustée, who was also 
cashier of said Metropolitan Bank. When Eells needed said funds for 
use of the railway company, Mitchell would transfer the same to the 
crédit of the Commercial National Bank of Cleveland, and charge said 
"equipment account of the Ohio Central Railroad," Then the Commer- 
cial National Bank woqld crédit the amount to the Ohio Central Rail- 
way Co., which kept a gênerai account with said Commercial Bank. 
Said account of the railway company in said Commercial National Bank 
was made up of discounts made for it by said bank and of amounts so 
transferred to its crédit from the "equipment account" fund. In what 
proportion the amounts standing to the crédit of the railway company in 
the Commercial National Bank from time to time were made up of such 
transfers of crédit, and of discounts made directly to or for the company, 
does not appear from anything disclosed in the évidence. Much bf the 
equipment in controversy^ after Ihe same was received by the company 
under contracts between itself and the car builders, were paid for out of 
those funds and deposits standing in the Commercial National Bank of 
Cleveland to the crédit of the Ohio Central Railway Company; thechecks 
or drafts on whiûh such payments were made, rarely, if in any instance, 
indicating that the payment was made for or on account of the car trust 
or of McGourkey, trustée. The account standing in the Commercial Na- 
tional Bank of Cleveland to the crédit of the railway company was also 
checked or drawn upon from time to time for the gênerai purposes of the 
company other than in the purchase or payment for equipment. The 
évidence does not disclose the existence of any organized car-trust com- 
pany or association for whom McGourkey was to act as trustée, and who 
Was engaged in the business of buying or constructing cars to be leased 

,oT sold conditionally to railroad companies. The so-called "car trust as- 
sociation" were merely the subscribers who agreed to take and pay for 

■ bonds with interest coupons attached, to be issued by the railway com- 
pany, and be secured by mortgage upon certain described rolling stock 
which the company expected and intended to construct or acquire by 
purchase, and which it was to designate after being acquired by includ- 
ing it in a schedule to be furnished the trustée. Until such schedule 
was made by the railway company and furnished to the trustée to be at- 
tached to tlie so-called "lease," that instrument was wholly incomplète 
and inoperative. Lease "A" recites that the Ohio Central Railway Com- 
pany "agrées to hire from him [McGourkey] 800 coal cars and 14 loco- 
motives, having the numbers and to be made by the makers set out in 
the schedule hereto attached and made a part hereof, marked ' Schedule 
Aj'anddeliveredatColumbus, Ohio, in accordance to spécifications hereto 
annexed," etc. No schedule was attached when said instrument was 
executed and delivered. No spécifications were thereto annexed; nor 
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does it appear that any cars were ever delivered at tîie place desîgnated. 
On the 23d of February, 1881, six months after the exécution of Lease 
A, Hadley , the gênerai manager of the railroad company at Toledo, Ohio, 
appears to hâve furnished the trustée with the following statement: 

"SCHEDULB A. 

"Description of locomotives and coal carsowne;! byOliio Central Car Trust 
Co., and leased by G. J. McGourkey, trustée and lessor, to the Oliio Central 
Bailroad Company. 

" 14 locomotives marked ' Ohio Central C. T.' Nurabered 17, 18, 19, 20, 21, 
22, 23, 24. 25, 26, 27. 2b, 29, 30. 800 coal cars marked ' Ohio Central C. T.,' 
numbered, viz.: 
rrom 100 to 300, inclusive, - - - - 201 cars. 

758 to 800, " - . . - 43 " 

" 1,044 to 1,405, " - - - - 362 " 

" 1,406 to 1,599, " - - - - 194 " 

Total, 800 

"Beceived the above-described locomotives and cars. 

"G. G. IlADLET, 

'Hieneral iSianager, 0. C. E. E. Co. 
« Toled% O. , February 23, 1881. " 

-^Which was thereafter attaohed to said lease agreement of August 20, 

1880. The 14 locomotives referred to in said schedule, except Nos. 29 
and 30, were received and went into the service of the company between 
December 20, 1880, and February 5, 1881. Nos. 29 and 30 were not 
received by the company till March 3, 1881. It appears from the évi- 
dence that thèse locomotives were purchased or received by the railway 
company from the Brooks Locomotive Works of Dunkirk, N. Y., under 
contracts entered into in July, 1880, prior to the exécution of Lease A. 
By the terms of thèse contracts between the railway company and the lo- 
comotive Works four locomotives were to be delivered in July, 1880, 
three in September, 1880, five in December, 1880, and five in January, 

1881. Whilo the contract was being executed, and after a portion of the 
eugines had been delivered, G. G. Hadley, the gênerai manager of the 
Ohio Central Railroad Company, under date of September 29, 1880, 
wrote the contractors as follows: "We désire to place upon 14 of our new 
locomotives, now under construction by you, the following: 'Ohio Cen- 
tral C. T.' This should be upon a small plate, placed so as to be re- 
moved easily." There is no évidence to show that said 14 engines so 
marked, and subsequently included in said Schedule A, were paid for 
out of the fvmd paid into the Metropolitan National Bank by the sub- 
ecribers to the car-trust certificates, which by the terms of the lease were 
not to be issued by the company till after said schedule was attached to 
the lease, or until after the locomotives were received and in possession 
of the Company. But it does appear from defendant's Exhibit No. 
79, that said locomotives numbered from 17 to 28, inclusive, were paid 
for by the Ohio Central Railroad Company by drafts of Hadley, its gen- 
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eral manager, upon H. P. Eells, the assistant treasurer of the railroad. 
There is no évidence as to how the 606 coal cars embracing the Nos. 100 
to 300, inclusive, 758 to 800, inclusive, and 1,044 to 1,405, inclusive, 
were acquired, or when paid for, or out of what fund. Thèse 606 cars 
were mostly received by the railroad company during the fall of 1880. 
As to the remaining 194 coal cars, emhracing Nos. 1406 to 1599, inclu- 
sive, the contract for their construction was made by and in the name of 
the Ohio Central Railroad Company with the Peninsular Car Works of 
Détroit. By the terms of the contract, which bore date September 1, 
1880, said cars were to be delivered, not at Columbus as provided in 
the lease, but at Toledo, Ohio, and were to be paid for by the railroad 
company at the price of $410 for each car in cash, on the delivery of 
each lot of 25 cars. They were, in compliance with the contract, so de- 
livered to and received by the railroad company between Oetober 1, 1880, 
and December 16, 1880. Thèse 194 coal cars were paid for by the Ohio 
Central Railroad Company; the drafts therefor being drawn by Mr. An- 
drews, the assistant treasurer of the company at Toledo, where the cars 
were turned over to the company. Under date of September 6, 1880, 
Hadley, the gênerai manager of the Ohio Central Railroad Company, in- 
structed the contractor to mark said 194 coal cars "Ohio Central," in 
large letters, and on "the end of the sill in small letters, "Ohio Central C. 
T." In contracting for, receiving, and paying for thèse cars and lo- 
comotives embraced in Schedule A, which was certified by the gênerai 
manager of the road on the 23d of February, 1881, months after the car» 
went into the possession of the company, no agency relation was disclosed 
by the railroad company. On the contrary, the car builders dealt with 
it as the only real principal, and were paid by it in the ordinary and usual 
course of business, so far as the évidence goes. 

We come next to what was done under Lease B, No. 1, which pur- 
ported to lease to the railroad company 1,400 coal cars. This lease was 
a separate and distinct transaction from the first. It was executed March 
1, 1881, to secure the payment of what is terraed therein "trust-certifl- 
cate obligations" of the company to the amount of $800,000, in 10 an- 
nual installments, with interest thereon, beginning with the Ist day of 
September, 1884. Thèse annual payments are designated as the rental 
which the railroad company, as lessee, was to pay for the 1 ,400 cars, and, 
when paid, the title to the cars was to pass from the lessor to the so- 
called "lessee." The obligations sought to be secured in and by said 
lease were ordinary coupon bonds of the Ohio Central Railroad Company, 
which were "to be delivered to the said trustée" pro rata "at the time of 
the delivery of said coal cars." Neither thé trustée nor the parties who 
should thereafter become the beneficiaries or cestxd que trmt under the 
lease, owned or possessed any cars, as therein described, at the iime of 
entering into said lease agreement; nor was any schedule thereof attached 
to said lease at the date of its exécution. On the 9th of December, 1881, 
nine months after the lease was executed, the following stateraent was 
made out by the gênerai manager of the railroad company, and furnished 
the trustée, to be attached as Schedule A to said lease: 
v.36F.no.9— 34 
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"OMo Central Raiîroad Oo. Office of tjie Général Manager. 

«TouEDO, 0., Dec. 9, 1881. 
Stat;b!mbnt A. 

"Showing Ohio Central Cars cavered by car trust. 
"No. 2. Séries B. 

Nos. 1600 to 2599, inclusive, ..... 1,000 cars, 

" 2600to2799, « - - . - - 200 " 

" 4000 to 4049. " 50 « 

" 4050 to 4199, " - - . - 150 " 



Maki ng a total of . ... . . . 1,400 cars. 

" The above-described Ohio Central Cars hâve ail been recei ved and are now 
in service. "G. G. Hadley, 

"Gen'l Manager, 0. C. B. R. Co." 

Now, what is the history of thèse cars? The 1,000 cars numbered 
1,600 to 2,599, inclusive, were constructed by the Peninsular Car Works, 
of Détroit, under a contract made with aiid in the name of the Ohio 
Central Raiîroad Company, bearing date January 1, 1881. Under date 
of February 1, 1881, Mr, Hadley, the gênerai manager of the Ohio Cen- 
tral RaiJroad, instructed the buildera to number said oars 1,600 to 2,599, 
inclusive, and to letter them "Ohio Central" in large letters, and "Ohio 
Central C. T." in small letters, on sills. It thus appears that thèse 1,000 
cars were not only contracted for by the raiîroad company, but were di- 
rected to be numbered and lettered as being emhraced within a car trust 
which hàd not then been executed, or even created. . The cars were then 
sought to be brought within the opération of Lease B, No. 1, a month 
before said lease had any existence. Many of thèse cars were actually 
received by the raiîroad company before the exécution of said lease. 
They went into possession of the raiîroad company under said contract 
with the builders at différent dates between the 26th of February, 1881, 
and the early fall of 1881. Thèse cars were paid for by the Ohio Cen- 
tral Raiîroad Company, so far as the proof goes, partly in drafts drawn 
by the auditor of the company on H. P. Eells, its assistant treasurer, and 
partly by the note of the Ohio Central Raiîroad Company. It is not 
shown that any portion of the fund raised on the obligations of the raiî- 
road company attempted to be secured in and by said Lease B, No. 1, 
were applied in paying for said cars. We corne next to the 250 cars 
numbered from 2,600 to 2,799, inclusive, and 4,000 to 4,049, inclusive, 
embraced in said schedule. Thèse were built by the Michigan Car Com- 
pany under contract with and in the name of the Ohio Central Raiîroad 
Company, entered into December, 1880. They were to be paid for on 
delivery of each 25 cars. 'They were delivered to and received by the 
raiîroad company between April 30 and August 30, 1881. Under date 
of February 1, 1881, Hadley, the gênerai manager of the*Ohio Central 
Raiîroad Company, wrote the Michigan Car Company as follows: 

"Gbnts: The new cars being constructed by you for this company wîll be 
numbered, viz.: 2,600 to 2,799, inclusive, 4,u00 to 4,049 inclusive, lettered 
•Ohio Central,' (as per sample car,) «Ohio Central C. T.,' (in amall letters on 
side Bill.)" 
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Hère again thé contmct for the ckrs and the lettering antedated the ex- 
istence of the lease or contract under which they were afterwards, in De- 
cember, 1881, attémpted to be brought by the schedule which the gên- 
erai manager then made out. But hovv were thèse 250 cars paid for? 
It is clearly shown by Mr. Anderson, the treasurer of the Michigan Car 
Company, that they were paid for by the Obio Central Railroad Com- 
pany; the mode of payment being by drafts of said railroad company 
on its assistant treàsnrer. Thèse drafts were sent to the builders by the 
assistant treasurer of the railroad company alongwith receipts or vouch- 
ers for the payments, which the builders would sign, and return to the 
offices of the railroad. The remaining 150 cars, numbered 4,050 to 
4,199, were built by the Peninsular Car Company under contract with 
and in the name of the Ohio Central Railroad Company, said contract 
bearing date Pebruary 11, 1881, and were paid for by the said railroad 
company; the builders receiving payment îrorn H. P. Eells, the assist- 
ant treasurer of the railrpad, and from the Commercial National Bank 
of Cleveland on drafts of the company. No instructions appear to hâve 
been given as to numbering or lettering thèse 160 cars, which were re- 
ceived and went into the possession of the railroad company in Novem- 
ber, 1881. 

It is lïrged on behalf of petitioner that the railroad company in mak- 
ing said contracta forthis equipment acted, under the provisions of said 
leases, as the agent of the trustée. It is true that D, P. Eells makes 
that statement in déposition in a gênerai way, but it is maaifestly in- 
correct or untrue, beeause the contracts were in almost every instance 
made in advance of the création of the so-called "agency." They ante- 
dated the leases which undertook to make the railroad company act as 
agent for the trustée. 

Let us next consider the transactions which were had under Ijeasë B, 
No. 2, executed March 1, 1882, which purported to lease to the Ohio 
Central Railroad Company 2,500 coal cars, 340 box cars, and 13 loco- 
motives. The petitioner claims that 1,100 coal cars, together with the 
13 locomotives and 340 box cars, were delivered by him to the com- 
pany under this agreement, which, like tlie other leases, undertook to 
designate the equipment leased by Schedule A, thereto attached; The 
so-called "rental"to be paid under this lease was $180,000 annually, be- 
ginning on the Ipt of March, 1885, and ruuning to the Ist of March, 
1894, both inclusive. This rental, for reasons stated in the pétition, ap- 
pears to hâve béen reduced at some time to $100,000 per annum. When 
this instrument was executed neither the trustée, McGourkey, nor the 
parties who might afterwards become the holders of the railroad com- 
pany's obligations, therein described and intended to be secured, either 
owiied or possessed the cars and locomotives which the trustée purported 
to lease; nor waa àny schedule of the cars attached to the instrument at 
the date of its exécution, but at some subséquent period (the exact time 
does not appear) there wtis made out and forwarded to said trustée by 
some one the foUowing stalement: 
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"Ohîo Central Railroad Company. {Mémorandum.) 

SCHEDULE A. 

TOLEDO, 0., , 188 

Ohio Central Eailroad Car Trust Assignment. 

Sekies B. 
12 Locomotivea, Nos. 31 to 42, inc. / 
1 •• Bucjrus. ) 

Coal Cars, Nos. 1600 to 2599, inc. 1,000 

« " 2600 to 2799, " ..... 200 

« 4000 to 4049. " 50 

" 4050 to 4199, " .... 150 

" " 4200 to 5299, " . . - - - - 1,100 

Box Cars, " 3160 to 3499, « .... 340 



Total, . - - - -, - - 2,840" 

— Which petitioner exhibits with said Lease B, No. 2, and claims to be 
a part thereof and descriptive of the equipment covered thereby; 1,400 
of the cars embraced therein bejng Nos. 1,600 to 2,799, inclusive, and 
4,000 to 4,199, inclusive, were embraced in Lease B, No. 1, and hâve 
already been considered, What is the history of 1,100 coal cars, num- 
bered 4,200 to 5,299, inclusive, embraced in said schedule? On the 
22d of October, 1881, the Ohio, Central Railroad Company contracted 
with the Peninsular Car Company to construct said cars, which were 
to be delivered to the company al Toledo, during the lalter part of 
1881 and first of 1882. On the 15th of November, 1881, Hadley, 
the gênerai manager of the railroad company, instructed said car com- 
pany to number said 1,100 cars 4, 200 to 5,299, inclusive. On the 25th 
of November, 1881, when the ca,rs were being delivered and received, 
the Ohio Central Car Trust Association, "Séries B," was substituted as 
the contracter for said cars in place of the Ohio Central Railroad Com- 
pany, under the following agreement, viz. : 

"This contract of Oct. 22, 1881, is by mutual consent this day modifled in 
the following particulars: 

"Ist. The Ohio Central Railroad Company is released from the same, and 
the Ohio Central Car Trust Association, «Séries B,' is substituted as the pàrty 
of the second part. 

"2nd. The number of cars to be manufactured is reduced from eleven bun- 
dred and sixty to eleven hundred. 

"3rd. Payraent for cars is to be made at the option of the second party in 
cash on delivery in lots of one hundred cars each, or in the paper of the sec- 
ond party, indorsed by Geo. I. Seney and Dan. P. Eells, at sixty days from 
the date of delivery of cars in lots a,s above at Toledo. 

"In case of paper being given, interest is to be alloWed at the rate of six 
per cent, per annum. 

"The Peninsular Car Works of Détroit. 

"By Frank J. Hecker, Vice Pres't and Ifan. 
"The Ohio Central Railroad Co., 
"By Dan. P. Ellis, Président. 
"G. J. MoGotTRKEY, Trustée. 
"Ohio Central Car Trust, Séries B„ 
"By D. P. Eells. 
"Cîeveland.mv. 25, 1S81." 



CENTRAL TRUST CO. V. OHIO CENT. R. 00. 533 

rhe "Dan. P. EUis" who signed said agreement for and in behalf of 
the Ohio Central Railroad Company is and was the same individual as 
"D. P. Eells," who executed it for the Ohio Central Car Trust Associa- 
tion, which was purely an idéal and imaginary concem so far as Lease 
B, No. 2, now under considération, was concerned. That car trust un- 
der which thèse cars are now claimed was not then formed, and in re- 
spect to that there was no such Ohio Central Car Trust Association as 
that for which the said Eells undertook to agrée with himself as prési- 
dent of the railroad Company. This singular transaction occurring in 
advance of the exécution of Lease B, No. 2, which formed, if formed at 
ail, the car trust association, whose trustée now claims said cars under 
that lease, is open to much comment and unfavorable criticism. It pré- 
sents itself in the questionable form of a préparation in advance to deal 
with property for which the company had contracted, and which was 
then being furnished it in some illegitimate or irregulkr way. Except 
200 of said cars received in March, 1882, the entire number were re- 
ceived by the railroad company on and prior to Pebruary 9, 1882. 
How and by whom were they paid for? This does not clearly appear; 
Notes to the amount of $489,500 were given the car company for the 
cars as each 100 were received by the railroad company. Said notes, 
«xcept oue for $44,500, given March 10, 1882, at 68 days, ail bore date, 
and mr.ny of them matured prior to, March 1, 1882. They were in the 
foUowing form: 

"$44,967.25. Toledo, O., Dec. 6, 1881. 

"Sixty days after date, the Ohio Ceittral Kailroad Car Trust Association, 
Séries B, promises to pay to the order of Dan. P. Eells ànd Geo. I. Seney, 
forty-four thousand nine liundred and sixty-seven 25-100 dollars at the Met- 
ropolitan National Bank, New York. 

"Value received. Certifîed Feb. 7, 1882. 

"Metropolitan National Bank* 
"Ohio Central Kailroad Car Trust Ass. 

"By G. G. Hadley, Agent. 
«Ifo. — Due " 

— But by whom paid or out of what fund does not appear. Such of said 
notes as matured and were paid prior to March 1, 1882, were not paid 
out of the funds realized on the company's obligations secured in and by 
said Lease B, No. 2. In respect to the 340 box cars included in Sched- 
ule A to Lease B, No. 2, it does not appear how or from whom théy w'ere 
acquired by the railroad company, nor how or out of what fund they 
were paid for. Many of them were received by and in the possession of 
the company before Lease B, No. 3, was executed. As to the 13 loco- 
motives embraced in said schedule, the following facts appear: The lo- 
comotive called "Bucyrus" was an old engine that belonged to the Ohio 
Central RaUroad Company. It was repaired in the company's shop, 
with the company's material, and by employés in the service and pay 
of the railroad, and was sold by the président of the company to said 
McGourkcy, trustée. It had been repaired and returned to service prior 
to the exécution of Lease B, No. 2. Four other locomotives included in 
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said schedule, being Nos. 39 to 42, inclusive, were built by the Ohio Cen- 
tral Railroad Company in its shops at Bucyrus, with ils own material, 
and by its own labor; and after being completed and in the service of the 
Company they were transferred to said car trust. The mode and method 
of doing this is shown in plàintifF's exhibit. The proceeds of the sale 
of thèse five engines, which were clearly the property of the company, 
were largely used by the président, Eells, in paying off a note of the rail- 
road compàny, on which he was indorser. Locomotives numbered 31 
to 35, inclusive, as shown by defendant's exhibit, were billed to Brown, 
Howard & Co. , the contractors under the construction contract, who were 
bound to fumish $560,000 worth of equipment to the company, and were 
paid for by two checks and three ten-day drafts drawn by Hadley, the 
gênerai manager of the railroad, on Watson H. Brown & Bro., of New 
York, bànkers for Brown, Howafd & Co. Thèse locomotives were paid 
for on the 30th of December, 1881, and January 4, 1882, before car trust, 
Séries B, No^ 2, was executed or hàd any existence. The remaining lo- 
comotives, Nos. 36 to 38, inclusive, were billed to the Car Trust Associ- 
ation Ohio Central Railroad, under date of May 4 and 6, 1882, and ap- 
pear to hâve been paid for by drafts of Brown, Howard & Co. on G. J. 
McGourkey> trustée Ohio Central Car Trust, at Metropolitan National 
Bank, NeW York; the date of payinlent being May 27, 1882. 

Now, in the light of the foregoibg facts relating to the equipment in 
controversy, and to the situation of the parties engaged in the transac- 
tions embodied in said lease contracts, what is the pro oer construction 
to bè placèd upon said instruments, apd what is their true character ? Are 
they what on their face they purpprt to be, "leases,"by the trustée, or 
those représented by him, of equipment owned by h;ai or them? Or are 
they merely mortgages of the Ohio Central Railroad Com pany, contrived 
and designed to cover rolling stock which it might subsequently acquire, 
and intended to secure to parties Whô would take its obligations called 
"Car-Trust Certiticates," the repayment Of the mouey advanced the com- 
pany thereon? It is well settled that neither the name which the parties 
may give to an instrument, nor any particular provision, disconnected 
from ail pthers, will détermine the true character of the contract, but that 
the ruling intention of the parties, as gathered trom the whole instrument, 
the situation of the subject-mattér of the contract, and the circumstances 
surrounding the transaction, must be looked to in order to ascertain and 
détermine its true character and meaning. Thus in Heryford v. Davis, 
102 U. S. 235, a manufacturer of cars contracted to "loan" certain cars 
to a railroad company "for hire"at a stipulât ed price, payable in cerUiin 
installments, for which the railroad company executed its notes, on the 
payment of which the car company was to "relinquish" the cars to the 
railroad company. It was also agreed that upon default on any of the 
notes the car company might, at its option, retake the cars and sell them, 
retaining Jor its own use ail payments received up tothat time, and keep- 
ing the ampunt unpaid out of the proceeds and returning the surplus, 
îf any, to the railroad company. In construing this contract, Mr. Justice 
Steonp, ëpeaking for the court, said: 
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"It îs the légal effect of the whole whieh is to be sought for. The form of 
the instrument; is of little account. Though the contract industrioualy and 
repeatedly spoke of loaning the cars to the railroad company for hire for four 
months, and delivering them for use for hire, it is manifest that no mère 
bailment for hire was inténded. * * * It appears equally olear to us that 
the contract was not one for a conditional sale." 

And after reciting the provisions of the contract the court proceed: 

"In View of thèse provisions, we can come to no otber conclusion than that 
it was the intention of the parties, manifested by the agreement, that the 
ôwnership of the cars should pass at once to the railroad company in consid- 
ération of their becoming debtor for the price. Notwithstanding thé efforts 
to cover up the real nature of the contract, its substance was an hypothecatioa 
of the cars to secure a debt due to the vendors for the price of a sale," 

In Frank v. Railroad Oo., 23 Fed. Rep. 123, Hallett, J., in discuss- 
ing a contract ofsimilar character, said: 

"Thèse instruments in the form of leases,and having somewhat the aspect 
of conditional sales, were a disgiiise of the real transaction between the par- 
ties. The roUing stock was not at any tlme owned or held by the parties as- 
suraing to lease the same, or by any one represented by such parties. TJnder 
the first contract the • Philadelphia & Colorado Equipment Trust,' an associa- 
tion of shareholders to the amount of $500 each, furnished money with which 
the railroad company either bought or constructed cars and locoinotlves for its 
own use. In Ijke manner, under the contracts with the Kio Grande Exten- 
sion Company, the railroad cotnpany bought or constructed roUing stock for 
its own use with money furnithed by s.hareholders through the Guarahtee 
Trust and Safe Deposit Company, to be returned with interest from the pay- 
ments made nnder the contract by the, railroad company. Thus it appears 
that the payées of thèse instruments cannot stand in the character assumed 
by them of lessors of the rplling stock, and, in so far as they may hâve any 
position in the law, they are to be regarded as mortgagees of the property." 

In the présent case the instruments under which the petitioner claims 
were cleariy not contracts of baiknent, contemplating merely the use of 
the equipment by the railroad company. The provisions of the contracts 
are wholly inconsistent with such a construction. Neither can the con- 
tracts be regarded as conditional sales of the roUing stock described therein, 
for the reason that such roUing stock was not at the time owned or held 
either by the trustée or those whom he might thereafter represent as the 
holders of the obligations issued by the railroad company and inténded 
to be secured in and by said instruments. Thèse obligations, called 
"Car-Trust Certificates," but in reality the coupon bonds of the Ohio Cen- 
tral Railroad Company, were not executed and delivered as évidence of 
the purchase-money price of the rolling stock, which the railroad com- 
pany was buying from the lessor, who had no such rolling stock to sell, 
but they were the évidence of the company's indebtedness for money ad- 
vanced for its use. It is true that the fund so advanced was to be used 
in the purchase, construction, or acquisition of equipment for the railroad 
company, and the obligations of the railroad company given for the re- 
payment of the funds so furnished were to be secured by a lien on the 
rolling stock of the company. The payées or holders of thèse obligations, 
or their représentative, McGourkey, trustée, cannot stand in the charac- 
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ter assnmed by him, or them, of lessors of this rolling stock. The sub- 
scribers to the fund advanced to the company, and for which its obliga- 
tions weré issued, occiipy sinaply the position of mortgagees, and the so- 
caJled " leases " constitute at best nothing more than a lien or security in 
the nature of a mortgage for the repayment of advances made the rail- 
road company, and which its obligations given for the so-called "rental" 
were intended to repay. Thèse mbrtgages made to secure the payment 
of its obligations, so incurred, covered and embracêd, as we hâve already 
seen, roUing stock and locomotives to a large amount, which the com- 
pany had preyiously contracted for, received and paid for, or constructed 
itself with its own material and labor. In respect to such rolling stock 
and engines thus previously contracted for by the company, and by it 
received and paid for, and also in respect to the ûve engines built at its 
own shops, with its own labor and material, and which after completion, 
as Eells, the président of the raiiroad company, states, were "conveyed" 
to the car-trust people, who paid for them after they were finished 
and in the possession of the raiiroad, it is clear that the complainant, the 
Central Trust Company, bas the. superior or paramount lien under the 
"after-acquired property ' clause of the morlgage executed by the com- 
pany January 1, 1880, to secure its first-mortgage bonds. In reaching 
this conclusion as to the true character and construction of said "leases," 
and of the relative rights of the trustée thereunder, and of the complain- 
ant under the "after-acqUired property" clause of its mortgage, the court 
is not unmindful of, nor does it intend to disregard, the principle an- 
nounced by the suprême court in U. S. v. RaUroad Co., 12 Wall. 362,^ 
that the rights of a party furnishing rolling stock to a raiiroad company, 
whether he retains the title thereto under a conditional sale or merely 
stipulâtes for a lien thereon for unpaid purchase money, are superior to 
those of a prior mortgagee claiming a lien upon or title to such roUing 
stock as "after-acquired property." It is not questioned that "a mort- 
gage intended to cover after-acquired property can only attach itself ta 
such property in the condition in which it comes into the mortgagor's 
hands." But as regards the bulk of the equipment in controversy, that 
principle does not avail or benefit the petitioner, for, as already shown, 
neither he nor those he represents had any title to or lien upon such por- 
tion of the rolling stock when the same came into the possession and con- 
trol of the raiiroad companj'. 

It is claimed for the petitioner that although the cars and locomotives 
in question were in most instances built for the raiiroad company under 
contracts made with the company and in its own name, and were first re- 
ceived by the company and paid for by its officers in the usual and or- 
dinary course of business, the money so used in paying for the equip- 
ment came from the fund advanced by tbe subscribers tbr the car- trust 
certificates of the company, and that this use of the fund so raised cre- 
ated an équitable lien or resulting trust in or upon such rolling stock, 
which would be prior in right to the lien of complainant. Under the 
contracts for the construction of the equipment the cars were to be and 
were paid for on or after delivery to the raiiroad company. Now, so far 
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as the petitioner's rights dépend upon the assertion of an équitable lien 
or resulting trust (if such a trust can be set up and enforced in respect to 
Personal property) growing eut of the alleged fact that the funds of his 
cestui que trust were used and applied in pajùng for this equipment, tho 
burden of proof is upon the petitioner to show the particular car or cars 
and locomotives which were so paid for. He must trace his so-called 
"trust funds" into the identical cars and locomotives on which he as- 
serts his equity or lien. This he has utterly failed to do, with the ex- 
ception of the three engines Nos. 36, 37, and 38, in Schedule A to Lease 
B, No. 2. The évidence fails to show what particular cars and locomo- 
tives were paid for with the funds subscribed for the company's car-trust 
certificates, which were, in légal effectand opération, bonds of the Com- 
pany. But even if it had been or could be shown that funds raised as ' 
thèse were and placed to the crédit of the "equipment account of the 
Ohio Central Railroad Company, "and thence transferred tothe crédit of the 
Company itself, were actually employed in paying for certain spécifie cars, 
it is still doubtful whether, in respect to such cars, the petitioner would 
thereby establish a right to a lien thereon superior to that of the com- 
plainant. The transactions involved in thèse so-called "leases" and the 
several car trusts formed thereunder, when analyzed, amount in isph* 
stance and effect to nothing more than this: that money was loaned 
the Company, for which it was to exécute its bonds, which were to be 
secured by mortgage upon its rolling stock, such roUing stock to be se- 
lected and designated by itself at some future day, out of its gênerai 
stock of equipment, and by its statement, called a "schedule," be at- 
tached tô said mortgage. It was thus left to the ofBcers of the Com- 
pany, many of whom, with its président, were interested in said car-trust 
certificates, to détermine and indicate what cars and locomotives should 
come within the opération of thèse mortgages miscalled "leases." If a 
transaction of this character, and conducted as this business was, can be 
sustained, and held to confer superior rights to the lien of prior mortgagea 
containing " after-acquired poperty " clauses sufficiently broad to cover the 
same property; then such " after-acquired property" clauses of mortgages 
will become idle and useless provisions, because by the easy contrivance 
of so-ealled "car trusts" and "car-trust certificates" of the mortgagor ail sub- 
sequently-acquired property may be readily taken out of their opération. 
The présent is readily distinguishable from that class of cases in which 
car companies, or manufacturers or other actual owners of cars, lease or 
conditionally sell, or seU absolutel3% with lien retained for purchase 
money, certain equipment to railroads. It discloses a new contrivance 
for raising money and floatiug additional mortgage securities of railroad 
«ompanies, which practically destroys ail benefit of the "after-acquired 
property " clauses of modem mortgages. The court should hold parties 
claiming or asserting rights under such instruments as thèse uïider con- 
sidération to strict proof of their claims, if the transaction as conducted 
in this instance is upheld at ail. The petitioner has, in the opinion of 
the court, shown a superior right to the three engines numbered 36, Zl , 
and 38, inclusive, included in Schedule A to Lease B, No. 2. In re- 
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sï)ect to thé 1,100 coal cars numbered 4,200 to 5,299, inclusive, em- 
braced in sàid Sôhedule, the évidence leaves the question of the superior 
right as betweeh petltioner and complainànt in great doubt. Many of 
said cars Werè recéived and paid for before said Lease B, No. 2, was exe- 
cuted. The great majority of them werein the possession and service 
of the railfoad Company prior to Màwh 1, 1882. How or by whom they 
were paid' for does not appear; nor out of what particular funds. They 
were ail ébntracted for originally by the railroad company. The prési- 
dent of the road subsequently, on the 25th of November, 1881, before 
the car trust under Lease B, No. 2, was ever formed, assumed the right 
to traiisfer that contract to a so-called "Ohio Central Car-Trust Associa- 
tion," nôtthen in existence, which he undertook to represent. It is 
doubtful whether a transaction âoâuspicious, and conducted by thecom- 
pany's président, who was théii, or shortly thereafler, the holder of car- 
trust certifieates of the road to the amount of $50,000, should be sanc- 
tioned and sustained. It is not, however, deemed necessai'y to the dé- 
termination bf the présent controvetsy to décide the question as to who 
bas the superior right and title to the 1,100 coal cars. No rental was 
due thereon by the company, under the terms of the contract, till March 
1, 1885. The company, and thé receiver appointed September 30, 1883, 
had the right touse said cars free of charge till default was niade in the 
payment of the first installment, maturing March 1, 1885. So far as the 
petitioner has established any right to or lien upon the equipment in 
controversy, it clearly appears that he has already been paid therefor by 
the company, and the receivéf more than he, or those he represents, 
were entitledto, and his claims for further payments, and for additional 
compensation for the use of Sàid equipment by the receiver, are disal- 
lowed, and his exceptions to the report of tlie spécial master are over- 
ruled. Com]!)làinant's exceptions to the report are sustained. The pe- 
titipns ofMcGourkey, trustée, willbedismissed at hiscosts. Hewillbe 
further taxed with the costs of the référence to the spécial master. The 
fund in court will remain subject to the further order of the court, and 
complainànt is left at liberty to take such steps as may be deemed proper 
to recover possession of the equipment in question. 



WooD V. Consolidated Electric Light Co. 

(Okeuit Court, a. D. New York. November 8, 1888.) 

BoKD8-7Coxn»ON Bonds— MATUBirr— Default in Interbst — Pkbsentmbnt. 

Where coupon bonds contain a condition that if default in the payment 

' ofintereat wnen payable and demânded continues for 90 days, the whole 

principal is tp become due at the option of the holder, presentment and de- 

mand on January 2d, though prématuré- as to the interest due January Ist, is 

due presentment as to that maturing July Ist previous. 

Samb— Default in Intehest— Défenses. 

It is no défense to such default and its continuance that forgeries of the 
bonds were va circulation so executèd as not to be distinguished from thu 
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genuine, and ail the bondholders except tOlaintifE had aCcepted new bonds so 
prepared as to prevent the poss'biiily of fraud or loss, and that plaintiï. after 
presenting his coupons, and demanding payment, entered into negotiations 
îor the protection of the obliger in case his coupons sbould, after payment, 
prove to be forgeries, and that the 90 days ciapsed while thèse negotiations 
were pending. 

At Law. On demurrer to answer. 

Action on 19 bonds brought by Walter Wood against the Consolidated 
Electric Light Company. 
Biddle & Ward, for plaintiff. 
Broadnaz & BuU, for défendant. 

Wali^ce, J. The answer, which has heen demurred to, cannot be 
held suf&cient upon the notion that it sets up *'acts which constitute an 
équitable défense to an action at law. Although, by the Code of Civil 
Procédure of this state, équitable défenses raay be interposed in actions 
at law, this practice does not obtain in the fédéral courts, and the act as- 
similating the practice and pleadings in actions at law in thèse courts 
with those of state courts does not introduce it. Montejo v. Owen, 14 
Blatchf. 324. If the facts alleged were an équitable défense, the défend- 
ant might avail itself of them by a bill in equity filed to stay the prose- 
cution of the suit at law. But they do not constitute an çquitable dé- 
fense, and the theory that the cause of action is one in the nature of a 
penalty or forfeiture, and that the i'acts are such as would move a court 
of equity to relieve the défendant, is without foundation. 

The complaint counts upon 19 bonds, for the aggrégate sum of $12,- 
500, part of an issue of coupon bonds for $200,000, created by the de- 
fendatit, dated January 1, 1885, and payable 10 years from date, with 
interest at 6 per cent. , payable semi-annually on the Ist day of July and 
the Ist day of January in each year, at the office of the défendant, in 
the city of New York, upon the présentation and surrender of the cou- 
pons attached. The bonds contain a condition that, in case default is 
made, and continues for 90 days, in the payment of any installment of 
interest when payable 'and demanded, the whole principal is to become 
duq immediately, at the option of the holder. The complaint avers the 
présentation of coupons for the installments of interest -which became 
due July 1, 1877, and January 1, 1888, for payment and surrender, de- 
mand of payment, and a deiault by which the installments of interest 
are in arrears for the space of more than 90 days. The défendant, by 
its answer, asserts in substance that it has always been ready and willing 
to pay the interest as it matured , but that spurious coupons in imitation 
of those annexed to the bonds were put in circulation so executed that 
they could not be distinguished from the genuine, and it prepared new 
bonds and coupons to take the place of the original, so executed as to 
prevent possibility of fraud or loss, and ail the holders of the original 
bonds bad accepted the new ones, in exchange, except the plaintiffs, and 
that the plaintiff, although he did not consent to an exchange, but had 
caused his coupons to be presented for payment, had entered into nego- 
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tiatibns with défendant looking to its protection în case his coupons after 
payment should turn out to be forged, and while thèse negotiations were 
pending xhe 90 daya elapsed. The facts set forth in the answer do not 
show that the plaintiff attempted or intended to mislead the défendant 
into the belief that he would not avail hîmself of his option to treat the 
whole principal of the bonds as due and payable in case of a de%ult in 
pay Ing the interest,nor do they by the remotest implication impute any 
inéquitable ccnduct to the plaintiff. They show a case in which the de- 
fendant, by mère négligence, perrnitted the 90 days to elapse without 
paying the interest due according to the terms of the bonds, relying upon 
the forbearance or good nature of the plaintiff not to insist upcn the 
terms of his contract. The averment of the readiness and willingness 
of the défendant to pay the interest goes for nothing in View of the ad- 
mitted fact that the coupons for the interest due July 1, 1887, were pre- 
sented at the proper place to the défendant on January 2, 1888, and, 
after payment was demanded and refused, were sufïered to remain un- 
paid for more than 90 days thereafter prior to the commencement of the 
action. Stipulations like those in the présent contract, providing that, 
upon failure of a promisor to pay an installment when due, according to 
the terms of the contract, the whole debt may be treated as due by the 
promisee, are common, and the courts hâve repeatedly refused to relieve 
against them. Sterne v. Beck, 11 Wkly. Rep. 791; Robinson v. LoomiSy 
61 Pa. St. 78; 'Sted v. Bradfield, 4 Taunt. 227; James v. Thomas, 5 Barn. 
& Adol. 40; People v. Superior Court, 19 VVend. 104; Plank-Road Co. v. 
Murray, 15 111. 337; BaldvAn v. Van Vorsi, 10 N. J. Eq. 577. In Van 
Noyés v. (Mark, 7 Paige, 179, Chancellor Walwoeth, after observing that 
the parties bave an unquestionable right to make such a stipulation, 
says that, if by the mère négligence of a promisor to perform his contract 
he sufFers the whole debt to become due and payable according to stipu- 
lation, "no court will interfère to relieve him from the payment thereo^ 
according to the conditions of his own agreement." 

It remains to consider whether the answer, although not good as an 
équitable défense, sets up facts wHich are a défense at law. The pleader 
seems to hâve assumed, and the case bas been argued upon the assump- 
tion, that it was incumbent upon the plaintiff to show that he presented 
his coupons for payment on the particular day they became due in order 
to establish a default on the part of the défendant, and upon the theory 
that the coupons carry days of grâce the défendant relies upon the aver- 
ment that they were not presented at any time other than upon January 
2, 1888, for payment as a défense, insisting that presentment upon that 
day was not due presentment of those payable July 1, 1887, or those 
payable January 1, 1888, and, consequently, that the défendant is not 
in default. It was held in Evertson v. Bank, 66 N. Y. 14, that coupons 
similar in form to those annexed to the bonds in suit hâve days of grâce 
like ordinary commercial paper, and the opinion proceeds upon the ground 
that the bonds themselves are in ail respects invested with the quality of 
negotiable paper, including the incident of days of grâce. It is not nec- 
essary to question the correctness of this adjudication for the purposes 
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of the présent case, for if it be conceded that the coupons payable Jan- 
uary 1, 1888, were presented before the expiration of the days of grâce, 
it suffices to enable the plaintiff to recover that those payable Jnly 1, 
1887, were also presented January 2, 1888. The holder of commercial 
paper is not required in an action against the maker or accepter to aver 
or prove presentment, but it devolves upon the maker to show non-pre- 
sentment as matter of défense by proof that he was ready to pay the paper 
at the time and place of payment, and was always ready afterwards to 
do so. Fodm v. Sharp, 4 Johns. 183; Wolcottv. VanSantvoord, 17 Johns. 
248; WaMacev. McConneU, 13 Pet. 136. The same rule applies to ac- 
tions upon coupons. Walnvi v. Wade, 103 U. S. 683. It does not fol- 
low, however, that it is not incunibent upon the plaintiff to make pre- 
sentment of the coupons in order to charge the défendant with a breach 
of the condition in question. By the terms of the bonds the default of 
90 days in payment of interest, by which the whole principal is to be- 
corae payable immediately, is a default in the payment "when such in- 
terest shall become payable, and be demanded." This language makes 
the default dépend upon a précèdent demand of the interest. It does 
not require a demand to be made on the very day the interest becomes 
payable. It means that the obligor shall not be liable bej'ond the amount 
of interest due until a spécifie demand of the interest is made by the 
bondholder. If the bondholder does not demand the interest, he can, 
nevertheless, maintain an action upon the coupons, which can only be 
defeated by proof on part of the obligor that the coupons would hâve 
been paid at any time upon presentment at the proper place. If he does 
demand payment of the interest when it becomes due, or at any time 
thereafter, the demand implies that he intends no longer to waive bis 
rights, but insists' upon the strict fulfillment of the condition. Upon 
this construction of the contract the 90 days commenced to run January 
2, 1888, as to the July interest previously due. The demurrer is sus- 
tained. 



Choteau v. Harvey. 

Same v. Union Pac. Ry. Co. 

(Circuit Court, W. D. Missouri, W. B. November 9, 1888.) 

DowBK — AssiGNMBNT— Limitation op Actions. 

An action for the assignment of dower is an action to recover real estate, 
within the meaning of the Missouri statuts of 1847, (Rev. St. Mo. 1879, § 3219,) 
and is barred by the lO-years limitation of that act. 

Samb — Statdtbs — Rétrospective Opération. 

The limitation law of 1847 was in force at the time of the adoption of the 
Missouri Code of 1849, and the provision of said Code (Laws Mo. 1848, art 3, p. 
74, § 1,) that "this article shall not extend to actions already commenced, orto 
cases where the right of action has already accrued; but the statute now in 
force shall he applicable to such cases," etc., had référence to the limitation 
law of 1847, so as to bring within its purview an action for the assignment of 
dower accruing priorto its adoption. 
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^■Àt tiaw. 
Actions for the assîgnment of dower, înstituted by Bérénice F. Cho- 

téau âgainst William Harvey and the Union Pacific Railway Company. 
Slaughter & Taylor, for plaintiff . > 

Karnes & Krauthoff, for William Harvey. r 

John. W. Beebe and Charles Monroe, for Union Pacific Railway 

Company. 

Before Bbeweb, Circuit Judge, and Philips, District Judge. 

Philips, J. This is an action for the assignment of dower, The 
plaintifFs husband is alleged to hâve died seized of the land in question 
in 1838, at which time plaintiJBPs right of dower attached so as to hâve 
been asserted in this form of action, had she chosen to do so. The above 
facts appearing on the face of the pétition, the défendant demurred on 
the ground that the action was barred by the statute of limitations. The 
question to be decided is, does the statute of limitations prescribed by 
the statute of this state apply to this action? 

Section 3219, Rev. St. Mo. 1879, déclares that "no action for the re- 
cover V of any lands, etc. , or for the recovery of the possession thereof, shall 
be commenced, had, or maintained by aijy person, * * * unless 
it appear that the plaintiff, his ancestor, predeoessor, grantor, or other 
person, under whom he claims, was seized or possessed of the premises 
in question within ten years before the commencement of such action." 
This statute was enacted in 1847, and has continued in this form in the 
successive revisions to this date, It has long been a mooted question in 
this state as to whether or not this statute applies to the action for the 
assignment of dower. It, perhaps, is not too much to say that it was 
the prevailing opinion of the profession, based upon adjudications of the 
courts, that there is no statutory limitation as to such action; but the 
question has recently been reviewed and ctsjtermined by the suprême 
court of this state in the case of Rohinson, v. Ware, 94 Mo, 678, 8 S. W. 
Rep. 153, in which it is held that the action for assignment of dower is, 
in effect, an action to recover real estate, and is barred by the lO-vears 
limitation. It is important in relation to the question hère presented to 
briefly advert to the argunient and ground of that décision. It holds 
under the statute respecting the action for dower, where the widow, as 
in this case, shall be deforced thereof, that it is an action for the recovery 
of real estate, and that the action performs the double ofHce of the allot- 
ment of the dower interest and of ejectment for the possession thereof; 
that the proceeding "cornes literàlly within the words, 'an action for the 
recovery of lands, or for the recovery of the possession thereof.'" After 
alluding to the fact that under statutes prior to 1849 it was supposed that 
the statute of limitations did not apply to such actions, it is asserted that 
the practice act adopted in 1849 "abolished ail distinctions between ac- 
tions at law and suits in equity, and declared that thereafter there ahould 
bein this state but one form of action, which is denominated a 'civil 
action.'" This Code repeals Certain sections of the Revised Statutes of 
1845 concerning the limitation of personal actions, and substitutes others. 
It is then maintained that "this history of the législation shows clearly 
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that it'was the poiicy of the législature of 1849 to fix a period of limita- 
tion for ail civil actions," and, of conséquence, as dower is a civil action, 
it inuat be hcld subject to the opération of the lO-years limitation. The 
cause of action under considération' in that case, having accrued after the 
statute of 1849, was subject to its opération. The fedeval courts, ia con- 
struing state statutes, as a gênerai rule, where no newly-acquired inter- 
ests or rights hâve attached upon earlier rulings on ihe statute, will fol- 
low the, construction given by the highest courts of the state where such 
statute has been enacted. The plaintiff, while recognizing the binding 
force of this décision, undertakes to except from its opération this action 
on the ground that her cause of action accrued in 1838, long prior to the 
adoption of the limitation law of 1847 and the practice act of 1849. 
This contention rests upon the ground that in the act of 1849 (section 1, 
art. 2, p. 74, Laws Mo. 1849) it isexpressly provided thàt "this art'.cle 
shall not extènd to actions already commenced, or to cases where the 
right of action has already accrued; but the statute now in force shaU be 
applicablp to puah cases, according to the subject of the action, and with- 
out regard 1» the form." This exception has, in effect, been carried for- 
ward and incorporated in every succeeding revision ofihe statute. The 
allument oif plaintiff's counsel is that, as prior to the act of 1849 there 
was no statute in force in this state placing any limit upon the right df 
action for assignment of dower, the right remained intact and whoUy un- 
aifected by any subséquent statute of limitations. It is to be conceded 
to this contention that there are décisions in other jurisdictions which 
seem to support it. lÂbbett v. MavMsby, 71 N. C. 345; O'Mukahy v. 
Morer, 27 Minn. 449, 8 N. W. Rep, 166. But, giving eflfect to the phrase- 
ology of the Missouri statutes, and the construction repeatedly placed 
thereon by the suprême court of the state, we do not feel at liberty to 
foUow the cases cited. As already stated, the statute limiting real ac- 
tions, in the form as it now appears in the latest revision, appeared in 
the laws of Missouri, 1847, p. 94, § 1 , in an act entitled "An act to quiet 
vexations îand litigation." That act contained no réservation saving the 
right of actions already commenced, or which had accrued; but it must 
be kept in mind that, according to the présent holding of the suprême 
court in Robinson v. Ware, swpra, the language of this statute, being the 
same as the présent statute, did in its terms and eJBFect cover the action 
of dower as one "for the recovery of lands." 

Without stopping hère to consider whether that statute would hâve ap- 
plied to the plaintiff's cause of action, which had not then run 10 years, 
or whether she would hâve had 10 years thereafter in which to bring her 
action, it is sufficient to say that this section of the statute of 1847 was 
in force at the time of the adoption of the Code of 1849, and that the 
language "but tlje statutes now in force shall be applicable to such cases" 
evidently had référence to the statute of 1847, which was in force at the 
time of the adoption of the act of 1849. It is true tbat, in Littleixm v. 
Palteraon, 32 Mo. 357, the court held that the action for dower was not ■ 
barred by the act of 1847. No attention was given to the act of 1849 in 
this décision, but it was predicated solely of the act of 1847. The 10- 
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years Jîmitation, when the action was brought, had not run under the 
act of 1849, but had run under the act of 1847, as the husband died 
January 4, 1849, and the suit -was begun February 23, 1859. Itis not 
apparent to our mind, as suggested by counsel for plaintifF, that Judge 
Black, who delivered the opiaion in Robinson v, Ware, concèdes that the 
act of 1847 was rightly consl^raed in lAttlelon v. Patterson, for he says: 

" We believe such an action would hâve been held to hë.ve been barred in the 
case of Littleton v. Fatterson, suprà, either by the flrat section of the act of 
1847, or this gênerai clause in tlie act of 1849, had the court been called upon 
to consider the statutes as a whole." 

And it will be perceived that the whole line of argument in the opin- 
ion in Robimon v. Ware was opposed to that pursued by the court in 
LUtieton v. Patterson, predicated of the .construction given to the statuts 
of 1847, which was supposed to hâve been modeled after the statute of 
Hen. VIII., and James I., for the opinion says: 

"As a gênerai rule, when we adopt a statute from another jurisdiction, we 
take it with the construction whicl» has been given to it in that jurisdiction; 
but where one or more sections are formulated after thèse old English stat- 
utes, we must construe our own enactments in the light of the whole body of 
our statute law upon the same gênerai subject. " 

The opinion then proceeds to show that, by the practice act of 1849, 
the scheme and policy of the act was to make the statute of limitations 
applicable to ail civil actions, and the period of 10 years prescribéd in 
the then existing law applicable to ail actions for the recovery of real es- 
ta te or any interest therein. In the revision of 1855, which was re-en- 
acted in 1857, (Lawa Mo. 1856-7, pp. 76-80,) this statute of limita- 
tions was continued, and the saving clause was expressed in section 15, 
art. 3, as follows: 

"The provisions of this act shall not apply to any action commenced, nor 
to any cases where tlie right of action or of entry shall bave accrued befOrè 
the time when this act takes efCect, but the same shall remain subject to the 
laws then in force. " 

In this form this provision continues in the statute to this day . .Again, , 
however, it is contended, with zeal-and ability, on the part of plaintiffs 
counsel, that the expression "the same shall remain subject to the laws 
then in force" has référence to the time when the cause of action accrued. 
On the part of the défendant it is contended that the word "then" has 
référence to the law in force at the time when the act of 1855 took effect. 
This contention of défendant is, we think, well sustained, both upon 
the grammatical construction of the provision, as well as the repeated 
décisions of the suprême court. Judge Scott, delivering the opinion of 
the suprême court in Ccdlaway Co. v. NoUey, 31 Mo. 398, said: 

"The construction pnt upon the existing statute of limitations as to real 
' actions is that, where ten years hâve elapsed from the taking efEect of the 
act, the action is barred, although it first accrued under some act of limita- 
tions which gave a longer period in which to bring it." 



CHOTEAtI V. HAEVEY. 



545 



This précise question came up for considération and détermination 
again in Billion v. Wakh, 46 Mo. 492. After quoting said section, the 
court say: 

" What are the laws hère referred to? The laws in force at the time the 
act took effect, or at the time the right of action açcrued? The plaintifE as- 
sumes the latter position, and claims that her right of action accrued in 1832, 
upon the death of Connell, when the limitation act of 1825 was in force, giv- 
ing twenty years in whieh to sue, after the removal of disabilities, and that 
this latter act is the one that fixes the righta of parties. The position assumed 
is not sustainable. It is at variance with the letter and spirit of the law, 
and the whole tendenoy of législation on this subject for the last génération." 

After adverting to the various limitation statutes the court conclude 
by saying that the term "then" in section 15 of the act of 1855 "is the 
law in force at the time of its enactment, [and is] to govern when the 
right of action had then already accrued. * * * The législature, 
not wishing to disturb the law of 1847, instead of enacting that the law 
of 1845 should govern in cases where the right of action had then already 
accrued, enacted that the law in force at the time the revised act should 
take effect should apply to and govern such cases. ïhe law of 1847 
was then in force, and consequently must control in ail cases where the 
right of action had accrued at the time the subséquent act went into op- 
ération, provided the period limited in the act had run after its pas- 
sage." So Bliss, J., in Oilkerv. Brovm, 47 Mo. 110, 111, held that said 
section 16 "can hâve no référence to any acts of limitation beyond the 
act of 1847." Evidently for the reason that that law was then in force. 
We hâve not overlooked the line of décisions cited by counsel holding 
that, where the statute of limitations in force at the time the cause of 
action accrued gave, for instance, 10 years in which to bring suit, and 
the subséquent statute shortened the period, the former period of 10 
years was secured to the party by virtue of the saving clause in said sec- 
tion 15. Neîkon v. Chariton Co., 60 Mo. 386; Abernathy v. Dmnis, 49 
Mo. 469; School Directors v. Goerges, 50 Mo. 194; McCartney v. Alderson, 54 
Mo. 320. The holding in thèse cases cornes clearly within the construc- 
tion already given to said section 15, as the statute under which the 
causes of action accrued in those cases was the statute or law in force at 
the time of the enactment of the new statute. It is a non sequitur, how- 
ever, that as, at the time the plaintifTs cause of action arose, there was 
no statute of limitation as to the action for assignment of dower, the right 
remains unlimited by reason of the saving provision of said section 15. 
As already attempted to be shown, the act of 1849, having declared, in 
effect, that ail civil actions for the recovery of land, which includes the 
action for dower, shall be subject to the limitations nowimposed by stat- 
ute, i. e., the statute of 1847, the légal effect was the same as if, in 1849, 
the législature had in express words declared that causes bf action for the 
recovery of dower interests accrued anterior to 1849 should be subject to 
the period of limitation prescribed in section 1 of the act of 1847. It 
may be conceded to plaintiff's contention that the act could not be rétro- 
active in its opération under the state constitution. It was so far pro- 
v.86F.no.9— 35 
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Bpective in its effect as to allow to the party whose cause of action arose 
prior therèto 10 years from the date of the statute in -which to bring her 
action. This position is fortified, we think, by lue authority cited by 
counsel, Sayre v. PTtsner, 8 Wend. 661. The législature ha?ing enacted 
that a widow should demand her dower within 20 years after the death 
of her husband, it was held that the limitation did not apply where the 
husband died previous to the new statute going into eSect. Bu t at the 
same time it was held to be "strictly within the reason of the rule of con- 
struction above aUuded to to say that it may be applicable to cases of pre- 
vious death, but not till twenty years after the statute takes effect." The 
plaintiff in this case at bar has slept upon her rights nearly 30 years sinc« 
the act of 1849, and, while the conclusion reached in this opinion îs not 
free from doubt, it seems to us to accord with the récent décision of the 
suprême court in Robinson v. Ware, and other cases citedj and, so hold- 
ing, the demurrer to the pétition is sustained. 

Bbeweb, J., concurs. 



In re EiscaEt. 
(Dittriet Court, E. D. Texas. 1888.) 

Extradition— Intbbnatioiîal— Evidence op Ckimb. 

Under the treaty between the govérnments of the Germanie confédération 
and the United States, made in the year 1853, providing for the extradition of 
eriminals, which stipulâtes for the delivery of persons charged with crime 
upon such évidence of criminality as, according to thé laws of the place where 
the fugitive is found, would justify his appréhension and commitment for 
trial, if the crime hadthere been committed, it is sufflcient that a prima facU 
case be made. such as, in the absence of explanation, would justify conviction, 
or such évidence as, in case of trial and conviction thereon, would sustaiu the 
verdict. 

Same — Homicide— Mdbder. 

Upon application for the extradition of prisoner as a fugitive from Ger- 
many, charged with murder, it was proved that prisoner was a near neighbor 
of deceased, Isnowing his flnàncial condition; that deceased was on the day 
prior tohis disappearance engaged in movinghis prôperty to prisoner's house, 
to leave it in his charge during an inteuded journey, and to prevent seizure by 
creditors; that he was last seen in the night at prisoner's house with him and 
his sons; that a servant sleeping in the house was awaliened by sounds indi- 
cating the use of violence to, and the distress of, a human being; that there 
were opportunities for the removal of the body from the house to a forest, 
where, eight months after, it was found, bearing indubitable maries of death 
by violence, and that such death occurred aboutthe date of disappearance; 
that prôperty of deceased lïnown to hâve been in prisoner's possession never 
was acçounted for; that deceased had a considérable sum of money, which 
there was évidence to indicate was in prisoner's possession; and that, in a 
few days after deceased's disappearance, prisoner unexpectedly left f or Amer- 
ica, where he purchased a home, spending money, but not as much as he was 
supposed to hâve obtainod from deceased, living frugally with his f amily, 
bearing a goôd réputation, but going under an assumed name, until his ar- 
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rftPt. HM. that under the treatjr with Qermany of 1853, and statntes of tho 
United States concerning extradition, lie évidence was sufflcient to hold the 
prisoner for delivery to the German authorities. 

At Law. Application for extradition of Ludwig Risch, alias Ludwig 
Rischkee, or Ludwig Rischky. 

M. E. KUiberg, for the Gerinau Empire. Bwna éc Bums, for défend- 
ant. 

Sabin, J. The défendant and one Louis Risch, alias Rischkee, or 
Rischky, are charged with the murder of Franz Schmalinsky, alleged to 
hâve been committed by them on the 23d day of April, A. D. 1883, at 
Griesel, in the district of Crossen, in the kingdom of Prussia, in the em- 
pire of Germany, to which he has pleaded not guilty; and his extradi-^ 
tion is sought for the trial thereof under the treaties of 1852 between the 
United States and Prussia and other states of the Germanie confédéra- 
tion, and in pursuance of the laws of the United States for extradition. 

The first question presented for my décision is as to Avhether a person 
may be extradited upon a prima fade showing; and it is claimed that 
the presumption of law as to a man's innocence is a stand-otf as against 
& prima fade showing of guilt. This might be so,. and would probably 
be so acted on, where the prima fade showing was light; but when the év- 
idence not only créâtes the presumption of guilt, but créâtes such a vol- 
ume of strength, from the évidence, of the guilt of the party charged that 
it would seem unreasonable to suppose such party innocent, then, in such 
case, it would seem the plain duty of the magistrate to make the order 
for holding for extradition. The treaty provides for extradition "upon 
such évidence of criminality, as, according to the laws of the place where 
the fugitive is found, would justify his appréhension and commitment 
for trial, if the crime had there been committed." And, further, that " if 
on such hearing the évidence be deemed sufBcient to sustain the charge, 
it shall be the duty of the examining judge or magistrate to certify the 
same to the proper executive authority." I take it that this la tter clause 
requires the judge to be satisfied that the évidence before him is sufficient 
to sustain the charge were the same on trial before him. If a verdict of 
gv.ilty were reudered upon the évidence, would he feel it his duty' to set 
it aside? That seems to me to be the reasonable rule. In other words, 
the évidence should be such as to fairly prove the charge, and call upon 
the défendant to explain the facts adduced, and without which explana- 
tionthe charge would stand proven. I think that is the rule by which 
I should be governed in the décision of this case. 

In 1883 there were three mills on the Griesel river, in the kingdom of 
Prussia, known as the"upper mill," the "middle mill," and the "lower" 
or "back mill." The défendant was the proprietor of the middle mill, 
andafterwards his son, Louis Risch; while the deoeased was the proprietor 
of the lower or back mill. Thèse mills were in a thickly-settled coun- 
try, and near which were several villages and good-sized towns, and near 
there was a forest on the Bentnitz road, known as a "fir préserve." It 
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was for thegrowtb and préservation of thèse trees. Franz Schmalinsky, 
the deceased, on and prior to April 22, 1883, was an industrious anden- 
terprisingmiller, and at times thrifty, and enjoyed the confidence of those 
with whom he dealt to a considérable extent; but in the spring of that 
yèar he became embarrassed to a great extent, and availed himself of the 
confidence he enjoyed to obtain money, as alleged, by forgeries, and also 
by converting many of his available assets into money, and unquestion- 
ably had in hand from $1,600 to $3,000, probably in the neighborhood 
of $2,500; but as his creditors would soon likely be upon him with 
writs, and as the supposed forgeries might soon come to light, he took 
one further step of transferring ail his available means, household furni- 
ture, cattle, horses, buggies, and hay to the défendant, and, with the ex- 
ception of a load or so of hay, the whole of those things were removed to 
the house and mill of the défendant, as early as April 22, 1883, in which 
both parties took part, and engaged in the transfer add removal with an 
energy that showed thet time was an important élément of the transaction 
in hand. The 22d was on Sunday. Among the things so removed was 
a large-sized fir wardrobe, capable of holding a man inclosed therein; 
and when it was moved over to defendant's, a distance of about three- 
quarters of a mile or less, one witness says it was full of clothes, and an- 
other that it contained ail of the best clothes of the deceased. That the 
deceased contemplated a movêment of some kind is évident, not only 
from thèse facts, but from the fact that he had frequently announced his 
intention of going to Poland to buy cattle. He had made such trips sev- 
eral times before in previous years. 

In the afternoon of the 22d he sent his servant, with his money 
Batchel, to défendant, informing his servant that it contained money, and 
to deliver it to défendant, which she did, but whether it contained any 
money or not was unknown to witness. Some time early in April the 
défendant recalled from service in a neighboring place one of his daugh- 
ters, with the view of keeping house for his son Louis, at the mill, and 
. in whose name the mill property stood. She reached home April 3, 
1883, and some seven days prior to April 23. 1883, that being the day 
of the tragedy, défendant engaged tickets for himself, wife, and four 
children, one of them, his ward, being also a child by adoption, he pay- 
ing say $20 thereon by way of earnest money to secure the tickets, the 
vessel being to sail about the 29th or 30thof April, whereupon the ticket 
agent, as was his duty, gave notice of such transaction to the local po- 
lice. The défendant leR his home for the steamer on the 29th of April, 
1883, and for America, with ail of his family above stated, leaving only 
his son Louis and a daughter remaining at the mil] , which stood in the 
name of Louis, who had recently returned from a three-years service in 
the army. The défendant and the five members of his family arrived in 
America in due course, reaching San Antonio, Tex., from New York, by 
'ail, where he bought a lot shortly after his arrivai, paying $200 down 
and the balance of $300 on time, and erected by himself a small shed- 
house, and afterwards, by arrangement with a building association, a 
larger and more comfortable dwelling, in ail, however, not exceeding in 
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présent value the sum 6f from $1,500 to $2,500 for lot and improve- 
ments. His life bas been frugal, and be bas maintained good habits, 
and is well esteemed by ail who know bim in San Antonio, Tex. His 
name in Germany was Ludwig Riscb, and be was so known. On com- 
ing to America be claims an additional given name, "Martin." He also 
cbanged bis name from "Riscb" to "Rischki," and signs bis name "M. 
Ludwig Rischki." Since bere be bas been overwbelmed by misfortnne 
in the loss by deatb in 1883 of bis son Otto, and afterwards by the 
deatb of his wife, and also of bis daughter Anna. In October, 1883, his 
daughter left by him at tbe mill left ibr America, and joined bim at San 
Antonio, and afterwards bis son Louis did likewise, bis daughter, bow- 
ever, coming first, and alone. His daughters went at once to service, 
and bave contributed to bis aid in living and acquiring tbe homestead; 
and such was tbe case up to the time of the arrest berein, on which day 
tbe one last arriving bere was to bave been married. Tbe property of 
Schmalinsky, moved over to defendant's mill, was left there by défend- 
ant, in the hands of his son Louis, and was mostly taken back by Mrs. 
Schmalinsky or redelivered to ber. There was one notable exception^ 
however, and that was the clotbes of Schmalinsky. Wben the ward- 
robe came back through the aid of ber former guardian, it was empty of 
clotbing. 

It is time now to go back to the mill, and review the tragic occur- 
rences of the 23d of April, and those connected therewith. Tbe middle 
mill, defendant's résidence, was a large stone building, with one roof 
covering the mill and the dwelling. It was two stories, with a hall in 
tbe center above, which was reached from below in front by means of 
steps. On the left side of the hall, in the upper story, was the résidence 
of défendant, with a door entering from the hall into tbe sitting-room, 
bebind which was tbe sleeping-room and a pantry. On tbe right-hand 
side of the hall was the miU used for grinding grains and ail the busi- 
ness incident to the mill. Over ail tbis was a garret, wbere persons en- 
gaged in the mill sometimes slept. The door on tbe right-hand side 
entered into the mill, while that on tbe left entered into the sitting-room. 
Below tbe mill, hall, and résidence portion, or on the lower floor, was a 
kitchen, and what was called a " mill- room," used for grinding linseed, 
and making oil, wbereiu also was an oven, and it was also used for a 
sleeping-room for defendant's sons Louis and Otto, and claimed by the 
witness Brunzel to bave been the place wbere he slept. On Sunday, 
April 22, 1883, everything was made lively at the lower mill and at the 
middle mill by tbe parties and their servants in moving Schmalinsky's 
tbings and chattels to the middle mill. Tbe défendant and his servant, 
August Brunzel, as well as several members of defendant's femily, were 
busy in bauling or receiving tbings. In tbe night of that day, say 10 
p. M., the deceased was seen by his wife for the last time, in her bed- 
room, and in tbe présence of défendant, and no mention of any immé- 
diate departure was spoken of. Later on the last load was hauled that 
night, and there was attacbed to tbe load or wagon the buggy of the de- 
ceased, to be hauled to the defendant's mill; and while so proceeding. Brun- 
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zel drivihg, the deceased wàs seen by Brunzel walking behînd and talkîng 
with défendant about the sale of his things to him, but was missed by 
BrUnzel about the timé they reached a point of the road near the fir 
préserve. Brunzel, Risch, and his son Louis or Otto — witness cannot 
State whidh — proceeded on to the house of défendant, where the horses 
were unhitched, Risch directing them to be fed, and informing Brunzel 
that they would bave to start early again in the morning, at 3 A. m. , in 
order to ^et another load of hay, so as to get in ahead of others, the cred- 
itors of deceased; after which the défendant, Risch, went into his sitting- 
roOra. There was a light burning. It v?as usual to burn a light ail 
night in that room. Just after the horses were unhitched, Brunzel saw 
a man coming across the meadow from the direction of the Schinalinsky 
mill towards the rear of the house of défendant, and witness stopped and 
looked and soon saw the deceased come up, whoaccosted him, and went 
on up into the mill by the back stairs, towards the dwelling of Risch. 
Défendant and several members of his family had been in the sitting- 
room a few moments before. This was about 1 a. m. , and was the last 
ever seen of deceased alive on this earth. Brunzel went into his sleep- 
ing place under the house to bed, and went to sleep for a half hour, or 
perhaps an hour, when he was awakened by noises overhead as if the 
moving of furniture, and the stepping of men with boots on, and the 
gargling or rattling sound as if of some one in the last gasps of death; 
but after a little he went to gleep again until he was awakened in the 
morning about 4 A. m. by défendant, who claimed to hâve overslept 
himself, when they went to the lower or back mill for another load of 
hay, and fonnd others already there on the same mission, but the de- 
ceased was missing, and défendant informed witness that deceased had 
gone to Roland to buy cattle. But on the next day, and afterwards, 
défendant claimed, not only to Brunzel, but to others, that deceased 
had gone to America, and would never come back; and also stated to 
some one that he was a bad man to bave left his wife in that way. It 
was generally supposed and believed that deceased had gone to America 
until January 31, 1884, when his body was found in a thicket of the 
"fir préserve" in the rear of his former résidence and mill, dead, and 
his bodj' in such a state of decay as was consistent with the time of his 
disappearance and finding, — his head ofiF, four front teeth out of the 
upper jaw, also corner tooth, without watch or ring or other valuable, 
and in his ordinary miller's dothes, such as he wore in life. His skull 
had been fractured, and bore the impress of a heavy blow by some hard 
instrument, which left a blood-stain in the bone of the skull, showing 
that the blow had been struck while he was in life, and of a character 
that would bave caused death. Now who did it? His life was gone, 
his money was gone, and his clothes were gone. Who took them away? 
He was last seen in the very earlj' morning entering defendant's mill, 
in which défendant then was. The défendant was in possession of his 
money satchel; what became of it? The wardrobe contained ail his 
clotbing; what became of them? Can the mind lead up to any other 
conclusion than tbat he was killed at defendant's. mill by his aid and as- 
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sistance, at least, on the mornîng of the 23d of Apri], 1883? My mind 
is led to that conclusion. And I might stop hère and close, but tbere 
are many other facts in évidence that, while they haVe relevancy to the 
foregoing, yet they relate more to théories of howthe body was removed 
than fuUy proving that it was donc in any given way. 

It is sufSciënt for the purposes of this investigation tnat the évidence 
shows that the body or person of the deceased was removed from defend- 
ant's house, and that défendant and his confederates, one or more, had 
ample means and opportunity for so removing it. The défendant had 
the team and buggy of the deceased, as well as his own, with which 
he could hâve removed him or it, between the time when Brunzel heard 
the noise and gargling sounds and when he was called at 4 in the 
moming. Again, it was possible that the deceased was stuffed in the 
■wardrobe with his clothes, and taken off in that on the 24th or 25th. 
The testimony on that subject is that on the 24th or 25th défendant or- 
dered Brunzel and his son Louis to help load the wardrobe upon a wagon, 
and that Brunzel remarked that it was very heavy, and that défendant 
replied that it was certainly heavy; that défendant said he was going ta. 
take it to Bentnitz, to some one to whom he had sold or was going to 
sell it, and that défendant and Louis drove off with it on that road, which 
would be the proper "ne to take to reach the place where the body -was 
finally deposited, as well as the one which led to Bentnitz; and that, 
aftér a brief period, but long enough for them to hâve gone to Bentnitz 
and retarn, they returned with the wardrobe, and, by the aid of the wit- 
ness, returned it to the place where it had formerly stood in the sitting- 
room; that Brunzel noticed that it was still heavy, but whether lighter 
than before he could not state. While this shows that the body might 
hâve been so moved, yet it does not prove tiiat it was so moved. The 
■wardrobe was locked when moved. Whether it was locked when brought 
to the défendant, is not shown. When returned to Mrs. Schmalinsky, 
it was empty. I might allude to the fact that défendant exhibited a 
larsje amount of raoney in the présence of Mrs. Ernestine Deckert, and of 
his son Louis, as she believes, before leaving for America, which, while it 
shows that he had money, yet its exhibition openly would perhaps in- 
dicate innocence, rather than guilt. As to the stenches smelled in the 
house about the 8th of May, they indicate nothing as to tlie body; and 
if they relate to the burning of the clothes, — of which there is no évi- 
dence, — they are too remote and indefinite, and so also of the blood-stains 
found in the house. 

The only solid facts with which I hâve to deal are iliat just prier to 
the killing défendant was acquainted with the financial condition and 
embarrassments of the deceased, and aided him therein; that deceased 
came to defendant's mill, after midnight, and in the eaily morning of 
April 23, 1883; that défendant was there, also some members of his fam- 
ily; that shortly thereafter unusual noises were heard in the résidence 
portion of defendant's dwelling, as of moving of furniture, the stepping 
of men with boots on, and the gargling sounds as of some one in the 
gasps of death; that deceased disappeared, and was no more heard of 
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until his body was found January 31, 1884, in a "fir préserve" situated 
without, but to the vear o.f, the mill of the deceased, and in a state of dé- 
composition consistent with the length of time of its disappearance and 
surroundings; that on the morning of the disappearance, and beibre the 
awakening of Brunzel by défendant, défendant had ample time and mcans 
to remove the body to the "fir préserve," where it was foundj that défend- 
ant had possession of lùe money satchel of deceased , and also of ail his 
clothing contained in the wardrobe; that deceased had considérable money 
on hand, whether in his satchel or elsewhere; that the clothing, satchel, 
and money hâve not been heard of since the disappearance of the de- 
ceased, and that deceased was found dead as the resuit of a heavy blow 
on the skuU; that his body was identified; that défendant had taken 
steps to remove to America shortly previous to the murder; that on the 
occasion of the murder he was aided by one or more co-principals; that 
défendant left for America quietly, and that his leaving was not gener- 
ally known; that it was in the' nature of a sudden disappearance; that 
he had money to reach San Antonio, Tex., and pay $200 oh land; that 
défendant was seen with a considérable amount of money shortly before 
he left, exhibited by him to Mrs. Ernestine Decker, in présence of his 
wife, and against his wife's remonstrances, and in the présence also of his 
son Louis, as Mrs. Decker believes. I might state hère that I hâve not 
disregarded the attempted contradiction of, the witness Brunzel as to his 
slee ping-place; but whether he had a sieeping-place at the stable, or one 
which might hâve been used as such, yet I am satisfied that, as his évi- 
dence is supported in so many différent instances by other witnesses upon 
dififerent subjects, as well as by the certificate of the judge, together with 
the explanation of the witness as to the little importance attached by him 
at the time to the noises heard by him, and to his fear of being suspected 
himself, that I aiji inclined to, and hâve given entire credence to, his 
statements. 

Without referring to the numerous other matters presented by the évi- 
dence, I am convinced that the évidence is sufiicient to sustain the charge 
made against the défendant herein, Ludwig Rische, alias Rischkee, or 
Rischky, by Julius Runge, consul for the German empire, that said Risch, 
alias Rischkee, or Rischky , had eommitted the crime of murder of and upon 
one Franz Schmalinsky, on the 23d day of April, 1883, at Griesel, in 
the district of Crosseu, in the kingdom of Prussia, in the empire of Ger- 
many, and within their jurisdiction and government, and deem the same 
amply adéquate and sufiicient to sustain the said charge under the pro- 
visions of the treaty between the United States of America and Prussia, 
and of other German states, parties thereto, of date June 16, 1852, and 
of that of November 16, 1852, and that Prussia is now a part of the Ger- 
man empire; and I therefore order and adjudgë^ and it is ordered and 
adjudged by me, that the said Ludwig Risch, alias Rischkee, or Rischky, 
be held in custody by the marshal of the United States of America for 
the Eastem district of Texas, and confined in the county jail of Galves- 
ton county, Tex., for extradition, in accordance with said treatics and 
the laws of the United States, as contained in the Revised Statuteg of the 
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United States, tît. 66, "Extradition," pp. 1021-1023, and that a war- 
rant issue to carry this order into eflfect; and that the évidence, or a eopy 
thereof, be immediately, or as soon as may be, transmitted to the secre- 
tary of state of the United States, to the end that such action may be 
had by him in the promises as justice may require. And it is so ordered. 



In re Wy Shinq. 
In re Wonq Gan. 

.(dreiiîi Court, N. D. California. November 8, 1888.) 

1. Chinesb— CmiiDEEN BoKN IS United States— Citizbnship—Fottrtebhth 

Ambndment. 

A person born in the United States of Chinese parents residingtherein, and 
not engaged in any diplomatie or officiai capacity imder the government Of 
China or other foreign power, is born snbject to the jurisdiction of the United 
States, and he is a citizen thereof, under the f ourteenth amendment to the na- 
tional constitution.' 

2. Same— Exclusion Acts— Construction. 

The Chinese restriction acts of 1883 and 1884, and the exclusion act of 1888, 
are not applicable to citizens of the United States, though of Chinese parent- 
age.i 
8. Constitutional Law— Rights of Citizens. 

1:^0 citizen can be excluded from the United States, ezcept in punishment 
for crime. 
(Syllabus by the Court.) 

Haheas Corpiis. 

Wy Shing was born in San Francisco, Cal., of Chinese parents, who 
had intermarried at Marysville, in the state of California. After his 
birth petitioner's parents returned to Marysville, where his mother died 
when he was three years old. When petitioner was six years old his 
father sent him to China in charge of an elder brother of the father, where 
he remained till thirteen years old, when he returned to California. In 
1885 he went to China again, and remained there till September, 1888, 
when he took passage a second time for California, before the passage of 
the late exclusion act. He arrived at San Francisco October 7,-1888, 
after the approval of said exclusion act, on October 1, 1888. The eol- 
lector refused him permission to land, on the ground that he was a Chi- 
nese laborer, who had departed from the country, and that he was pro- 
hibited from returnîng by the provisions of said act. His father was, 
and he still is, a laborer, and he was in no way in the service of the env 
peror or governiôent of China at the time of the birth of petitioner or at 
any other time. He still résides in California, and he has never been 
baçk to China or left the state of California since the birth of petitioner, 

• Sèe, to the same éffeot, Ex parte Chin Eing, 35 Fed. Rep. 354 ; In re Yung Sing Hee, 
ante.m. . ^ 
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Wong Gan was bom in San Francisco in 1868. Heis now 20 yeara 
old. His father was a merchant while hère, but he labors in the field 
in China, although he has an interest in a small trading establishment. 
The petitioner returned to China with his parents when he was 14 
years old, where he remained till September, 1888, when he embarked 
on his return voyage to San Francisco, and arrived at his destination 
since the passage of the exclusion act. Neithér his father nor his mother 
has ever returned to San Francisco, since their departure in 1881 . They 
still remain in China. While hère they had no connection with the 
diplomatie service of the Chinese empire. 

A. H. Rkhetts, for petitioners. 

John T. (Jarey, U. S. Atty., for the United States. 

Before Sawyer, Circuit Judge. 

Sawyer, J., Cafter stating thefacts as above.) In Look Tin Singes Oase, 10 
Sawy. 353, 21 Fed. Rep. 905, after a fuU argument by able counsel, and 
careful considération by the court, Mr. Justice Field, with the concur- 
rence of the circuit and district judges, held that a person bom in the 
United States, of Chinese parents not engaged in the diplomatie service 
of any foreign government, is bom subject to the jurisdiction of the 
United States, and is a citizen thereqf , under the provisions of the four- 
teenth amendment to the national constitution. As such citizen, it was 
further held that he was not subject to the Chinese restriction laws, and 
could not be excluded from this country. I am still satisfied with this 
,ruling; but, if I were in doubt, I should not présume to overrule Mr. 
justice Field upon a question which he has so maturely considered, and 
decided. If the point was erroneously decided, then children of Cau- 
casian parentage, born under similar circumstances, are not citizens; and 
hundreds of thousands hâve, for years, been, unlawfully, enjoying and 
eîÈercising ail the rights of citizens, civil and political. The décision in 
that case coiitrols thèse cases, which are similar to it. The petitioners 
are citizens, and are not, and they cannot be, excluded from the United 
States under the provisions of the late act in question. They are, there- 
foreV illégally restrained of their liberty, and must be discharged, and it 
is so ordered. 



Eclipse Manuf'g Co. v. Adkins et al. 
(Circuit Court, 2f. D. Illinois. October 15, 1888.) 

Patents for Intentions— Novbltt—Dbmtikiibr. 

The court not being able to say from common knowledge that there !s no 
noyelty in the design for a radiator described in letters patent No. 17,370, 
grànted April 19, 1887, to Léon H. Prentice, consisting of a plan for ornament- 

' ing the surface of the radiator pipes by embossed or depressed figures on the 
upper parts, leaving the lower parts plain, thus forming two rectangular par- 
alleloj^ams. one above the other, a demurrer to a bill to enjoin the infringe- 
ment of such a patent should be overruled. 
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2. Same. 

A demurrer to such a bill for want of novelty in the alleged invention will 
not be sustained unless the court, from his own knowledgc, bas no doubt that 
the device is well-known, and in common use. 

In Equity. Bill to enjoin the infringement of letters patent. On de- 
murrer. 

Bill by the Eclipse Manufacturing Company against Erastus V. Ad- 
kins and others to enjoin the infringement of a patent. 

Dyrenjorth & Dyrerîforth, for complainant. 

E. S. Bottum, for défendants. 

Blodgett, J. This is a bill in equity asking for an injunction and 
accounting by reason of the alleged infringement of letters patent No 17,- 
270, granted April 19, 1887, to Léon H. Prentice, for a "design for a 
radiator." In his spécification the patentée describes the subject-matter 
of his patent as follows: 

"The laadiiig feiiture of my design consista in tlie upright or vertical pipes 
of tlje radiator having a comparatively plain or even surface for a portion of 
their length from the bottom up, and with an ornaniented surface consisting, 
preferably, of embossed or dnpressed ornamentation at the top or upper part, 
the plain portion constituting the lower or base portion of the radiator, and the 
figured or ornaujented portion constituting the top or crown of tlie sarae; tha 
plain and flgiired portions ofiEsetting each other and presenting a contrasting 
appearance between the upper and lower parts of tlie radiator. Thèse portions 
of the surface give the radiator a pleasing appearance. * * * The inven- 
tion consists in the radiator composed of a séries of vertical pipes or loops of 
nniform height, having the crowii or top portion of the pipes or Iqops orria- 
mented or flgured a uniform distance from the top downward, the portion bë- 
low being comparatively plain. In this nianner the ornamenled and plain 
portions of the aggregate surface of the radiator constitute two rectangular 
parallelograms, one above the other. A similar effect would be produced by: 
transposing the plain and flgured portions." 

And the claim is: 

"ïhe design for a radiator herein shown, consisting of a séries of nprlght 
pipes or loops of uniform lieight, having tlie upper and lower portions of their 
aggregate surface distingiiished from each other by ornamentation, so as to 
prf'sent rectangular figures, A, B, in contrast." 

Défendant demurs to the bill on the ground that the design deseribed 
and set forth in the patent was not new and patentable at the lime of the al- 
leged invention thereof by the patentée, but that, on the contrary, the same 
■was, Irom the common and gênerai knovvledge of the public, old and well 
known at the time of the alleged invention thereof by the patentée; of 
ail which the court will take judicial notice. That the design is not such 
as requires the exercise of inventive genius and effort. It was also urged 
ore ternis that the patent is void because the spécifications do not describe 
the kind of figures that are to be used for the ornamentation of the radi- 
ator, but it is simply and baldly for the idea of ornamenting the upper 
or lower portion of a radiator with figures of any kind, whether embossed 
or painted thereon. The patent law of the United States (section .4929, 
Eev. St.) pro vides that— , ; : 
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''any person who by hls own industry, genius, efforts, and expense bas in- 
Vented and produced any new and original design for a manufacture, bust, 
statue, alto relievo, or bas-relief; any new and original design for the print- 
ing of woolen, silk, cotton, or other fabries; any new and original impres- 
sion, ornament, patent, print, or pictureto be printed, painted, cast, or other- 
Wise placed on or worked into any article of manufacture; or any new, usefui, 
and original shape or configuration of any article of manufacture, the sarae not 
hàving beenknownor used by others before bis invention or production tliereof, 
* * * may obtain a patent tlierefor. " 

In West V. Rae, 33 Fed. Rep. 45, this court sustained a deinurrer to 
a bill charging infringement of a patent on a device for protecting woolen 
blankets from insects by incasing them in paperbags,onthegroundthat 
within the common knowledge it was old to wrap or incase woolens in 
paper to protect them from dust or insects. At the time I announced 
the décision in that case I stated that its efifect might be to encoui'age 
counsel to demur to bills for infringement of patents in cases where they, 
from their spécial knowledge of the art, might be of opinion that the de- 
vice covered by the patent was old. And my anticipations in that re- 
spect hâve been fullj' realized, as that décision has already produced in 
this court quite a bountiful crop of demurrers in this ckss of cases. But 
the court niust meet each case as it arises, and, in sustaining demurrers 
like this, keep strictly within the field of common knowledge. The prac- 
tical difficulty and danger is in defining where spécial knowledge leaves 
oflf and common knowledge begins. Thejudge must always be careful 
to distinguish between his own spécial knowledge, and what he considers 
to be the knowledge of others, in the âeld or sphère where the device in 
question is used. But when thejudge before whom rights are çlaimed 
hy virtue of a patent can say from his own observation and expérience 
that the patented device is in principle and mode of opération only an old 
and well-known device in common use, he may act upon such knowl- 
edge. The case must, however, be so plain as to leave no room for doubt; 
otherwise injustice may be done, and the right granted by the patent de- 
feated, without a hearing upon the proofs. The judge must on ail such 
questions vigilantly guard against acting upon expert or spécial knowl- 
edge of his own, instead of keéping strictly within the field of gênerai or 
popular knowledge. While I do not intend to lay down a rule, I am 
free to say that I should not feel justified in holding a patent void for 
want of novelty on common knowledge, unless I could cite instances of 
common use which would, at once, on the suggestion being made, strike 
përsons of usual intelligence as a complète answer to the claim of such 
patent. 

. The patent now under considération is for a design by which the sur- 
face of a radiator is to be divided by a horizontal line into two rectangu- 
lar spaces, and one of them — that is, either the upper or iower of thèse 
spaces — ornamented with figures, which may be produced by embossing 
or depressing upon the surface, or perhaps by painting. This certàinly 
strikes me atfirst impression as a very close, if not doubtful, patent. I 
cçmnot, however, say from my own knowledge, or from any familiarity 
with radiators in common use, that it is not new. I may say that, so far 
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as my own observation goes, I hâve never seen radiators ornamenied in 
the manner shown in this patent, or by figures of any kind, either em- 
bossed, depressed, or painted thereon. Hence I am unable to say that 
this design is not whoUy new and original with this patentée. As to 
the point that this patent is v6id because it does not describe the kind 
of figures, I can only say that I,at présent, am of opinion that if this 
patentée was the first lo in vent or produce an ornamented radiator, that 
is, the first to design a radiator with an upper or lower rectangular space 
ornamented by figures of any kind upon it, then he may be entitled to 
a patent for such design. It may not hâve required a very high order 
of genius or inventive talent to hâve conceived and produced such a de- 
sign, but if it was new, if it originated with him, then I cannot on de- 
murrer say bis patent is invalid. I hâve nothing at présent before me 
from which I can say that it did not require study, thought, and in- 
ventive talent to produce this design. The case can be far more satis- 
factorily and safely, for the rights of ail parties, disposed of upon proof 
as to the state of the art. The demurrer is therefore overruled. 



Peeston V. Manaed et al.^ 
[Cireuit Court, N. B. Illinois. January 6, 1882.) 

1. Patents fob Inventions— Noveltt—Lawn Sprinklbks— Hosb-Cakkiagb. 

The flrst claim of letters patent No. 183,188, issued to J. W McGaffey, for an 
"impro veinent in fountain hose-carriages, " which is for the combînation of a 
hose-reel mounted on a truck provided with a fooi or brace, by means Of 
which the truck may be set or sustained in a vertical position, so that the. sin- 
gle truck-shaft may" when thus set in an upright position, act as a fountai^ 
standard, is void for want of novelty. 

2. SaMB — CONSTHUCTION OF ClAIM— NOZZLB HOIDEB. 

The clasp or nozzle holder, in combination with the truck and the réel, which 
is the subject of the second claim of the patent, must be limited tP ,suçh a 
clasp as is there shown, the proof showing that the idea of the devicé to f açiten 
the nozzle to the standard of a lawn sprinklèr was not new to the inventor. 
8. Samb— LocKiNG Deviob. 

The f ourth claim of the patent, which is for the combination of a set-screw, 
by which the hose-reel is locked or made rigid on the spindle or axle, and the 
nozzle clasp, is not infringed by a similar machijie whose locking device is a 
pawl and rachet, and not a set-screw. 

In Equity. Bill for an injunction and damages for an alleged infring&. 
ment of patent. The bill was filed by Everett B. Preston against Alpheus 
B. and James W. Manard. , 

Mwnday <fc Evarts, for complainant. 

C. M. Brazee, for défendants. 

Blodgett, J. This is a bill for an injunction and damages for an al- 
leged infringement by défendants ofpatentNo. 183,188, issued to J. W. 

'The delay in iiublishing this opinion was oocàsioned by f allure to reoeivô it at the 
time of its rendition. 
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McGaffey, for an "improvement in fountain hose-carriages," and duly 
assigned to the complainant. It is charged in the bill that the défendant 
infringes the first, second, and fourth claims of the patent. Thèse claims 
are as foUows: 

"(1) A hose-reel mounted on a wheeled carriage, which is provided with a 
foot or brace, by means of which it may be sustained in an upriglit vertical 
position, wheteby the device becomes capable of use both as a hose-carriage 
and as a fountain standard, substantially as specitied. (2) ïhe combination 
with a hose-reel, mounted upon a suiiable standard or frame-work, of a clasp 
or clasps upon the réel, or standard, or both, for holding the hose or nozzleso 
that tlie apparatus may be used as a lawn sprinkîer, substantially as described. 
(3) The hose-reel, provided with a set-screw for lockin^ it from turning, and 
With a clàsp or clasps for holding the nozzle, substantially as set forth." 

The défendants make and use a hose-reel constructed by making a 
truck with two shafts or standards, with a hose-reel working between the 
two standards, or truck-shafts, as they may perhaps be more properly 
called. The défense is (1) want of novelty; and (2) that défendants do 
not infringe. 

The first claim of this patent, it will be seen, is for the combination 
of a hose-reel mounted on a truck provided with a foot or brace, by 
means of which the truck may be set or sustained in a vertical position, 
80 that the single truck-shaft may, when thus set in an upright position, 
act as a fountain standard. 

This combination seems to me to hâve been fuUy anticipated in the 
référence from Knight's Mechanical Dictionary, vol. 2, p. 1132, under 
the title of "Hose-Reel,"where a truck or carriage is shown which seems 
to me the same in principle and mode of opération as that shown in the 
patent. It is true the application or use of the combined truck and réel 
of a fountain standard is not suggested in this référence, but it is clear 
that no change in the mechanical structure is needed to adapt it to this 
use, unless it be some mode of fastening the hose-nozzle to the standard, 
and devices for this purpose are shown in the older art; as, for instance, 
in'the hose-holder of Smith, described in his patent No. 137,802, dated 
April 15, 1873; the patent of Ryder ofNovember 11, 1873, No. 144,415; 
and other devices of an analogous character to this, for keeping the hose 
pt nozzle in position, and which might hâve been adopted in this case. 

The clasp or nozzle holder, in combination with the truck and the réel, 
is the subject of the second claim, and must be limited to such a clasp 
as is there shown, because the proof shows that the idea of a device to 
fasten the nozzle to the standard of a lawn sprinkîer was not new to this 
inveutor. Smith, Ryder, and Copping had shown such devices before 
he entered the field, and therefore he must be limited to his spécifie de- 
vice or clasp; and an inspection of the nozzle holder of the défendant is 
Bufiicient to show that, while it performs the same function as that of the 
COnfiplaihant's 'nozzle holder, it is a différent mechanical contrivahcé; 

The fourth'claim is for the combination of a set-screw, by which the 
hose-reel is locked or made rigid on the spindle or axle, and the nozzle 
clasp. It is sufficient to say, while the detendant's machine bas a lock- 
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îng devîce, it îa a pawl and ratchet, and not a set-screw, and does not, 
therefore, infringe the complainant's combina lion. The only peculiar 
feature in the complainant's machine, which is not expreasly shown in 
the exhibit from Knight's Mechanical Dictionary, is in regard to the con- 
struction of the réel. The compiainant says in his spécification: "The 
reej being supported at a considérable height from the ground, rénders 
it possible to employ a réel of sufficient diameter so that the vater wi!l 
freely flow through the portion of the hose wound thereon, by means of 
which only so much of the hôse need be unwound from the réel as is 
needed to place the sprinkler where it is wanted for opération;" but the 
exact size required for a réel in order to secure a flowing of the water 
through the hose, Tçhen wound thereon, is not given; nor does the in- 
venter prétend that he was the first to discover the principle or fact that 
water would flow through à hose when wound on a réel of a certain di- 
ameter. It is obvious, I think, that the flowing of water throughi a hose 
while wound upon a réel dépends, not only upon the size of the réel, but 
to some extent on the care and rigidity or tightness with which it is 
wound, and the number of coils laid upon each other. And it ^ems, 
from the way in which McGafl'ey refers to this feature in his descrip- 
tion, that he considered it a mère form of construction whioh could be 
adopted in the arrangement of the parts of his machine, if the constructor 
saw fit to do so; that is, his shaft and trucks were so arranged that he 
could use a laïge réel if it was désirable to do so. It is not an essential 
élément of his patent, and does not form the subject of any claim. I 
therefore corne to the conclusion that the flrst claim is void for want of 
novelty, and that the défendants do not infringe the second and fourth 
claims. The défendants' machine, in fact, more nearly reserables, in me- 
chanical structure and combination of parts, the hose-reel described in 
Knight's Dictionary; but it is obvious that the différences between.the 
complainant's and défendants' machines are more apparent than real. 
■ The^ complainant's machine bas only a single truck-shaft, with the réel 
attaehed to it by a spindle, while défendants' machine bas two truck- 
shafts, and the réel revolves between them on an axle attaehed to each 
shaft. The complainant's foot or brace makes with the wheels of his 
truck a tripod, which supports the shaft as a standard for a la wn sprink- 
ler; the défendants' shafts, being set on brackets attaehed to the axle of 
the truck, make, when set on end, a four-footed pedestal and two stand- 
ards for a lawn sprinkler, either of which may of course be used as de- 
sired. The biU is therefore dismissed for want of equity. 
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SouTHARD d al. V. Brady. 

dreuit Court, 8. D. New York. October 15, 1888.) 

Admibaltt — Pbacticb— Lachks. 

A claim in acîtniralty, w liich would be barred at law by the statute of limi- 
tations, is barred, by analogy, on tbe grouiid of lâches. 

In Admiralty. On appeal from district court. 

Libel by Thomas J. Southard and others against William Brady on 
the charter of the bark T. Jeffrey Southard. Decree for respondent, and 
libel ants appeal. 

Kndings of Faa. (1) On or about the 15th day of November, 1875, 
a charter was made of the bark T. Jeffrey Southard by the owners, the 
li bêlants and appellants herein, tô the respondent and appellee. It was 
negotiated by J. H. Beattie, the owners' agent, and for a voyage from 
Galveston, Tex., to Liverpool, or other specified port on the Continent. 
(2) Thàt the firm of M. Quin & Co., of Galveston, Tex., were the agents 
of the respondent at Galveston, and that said firm attended to ail busi- 
ness of the respondent in connection with said charter and said loading, 
and were duly authorized by the respondent for that purpose; and that 
during said time the respondent was not in Galveston, and had no Per- 
sonal knowledge of what was done. (3) That on March 29, 1876, the 
bark sailed from Galveston. (4) That the claim of the libelants accrued, 
if at ail, on or prier to said day of sailing. (5) That this action was be- 
gun by service of the citation on October 23, 1883. (6) That Mr. 
Thomas, one of the said firm of M. Quin & Co., died in 1879 or 1880. 

(7) The respondent bas been a résident of New York since 1874, and at 
ail times had an office in New York city, where he could be found ex- 
cept during occasional absences, none of which exceeded two and a half 
months. He also had a résidence in New York city or Brooklyn ail the 
time, where h e could also hâve been found except during said absences. 

(8) The libelants hâve been guilty of lâches. 
Y. Henry Dewey, for appellants. 

' Geo. B. Addms, for appellee. 

liA.coiifEE\'J.,(afterstàtingthefindingsasabove.') The transactions out 
of which thé libelaiits contend that their cause of action arose were com- 
pleted more than six years before the action was begun. Statutes of 
limitations are no longer received in an un favorable light, as an unjust 
and discreditable défense, but should receive such support from courts 
of justice as would make them what they were intended emphatically to 
be — statutes of repose. Bell v. Morrison, 1 Pet. 360. They are now gen- 
erally regarded with favor, as being in the interest of justice, by com- 
pelling parties to bring their actions promptly, so that debtors shall not 
be obliged to take care forever of their acquittances, or alleged debtors 
of the évidence which may enable them to defeat the claims advanced 
against them. It is true that there is ao statute of limitations in admi- 
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ralty; but courts of adtniralty, like those of equity, will not lend their 
aid to enforce stale demanda. Exceptional circumstances will sometimes 
lead a court of admirai ty to pronounce a claim stale after a lapse of time 
less than the local statutory period of limitation. Where there is noth- 
ing exceptional in the case, the court will govern itself by the analogies 
of the common-law limitations. The Sarah Ann, 2 Sum. 206, per Stoey, 
J. The évidence taken in this court shows that one of the persons, who 
as agents of the respondent attended to ail business of the respondent in 
connection with the charter and loading, died before the commencement 
of the action. Were that fact not in proof, however, (and there is some 
question as to the regularity of the taking of this testimony,) the lapse 
of the period within which only under the local statutes the respondent» 
are required to préserve their acquittances and évidence should be suffi- 
cient to bar the claim. 

The elaborate brief submittéd by the counsel for the libelants and ap- 
pellants contains an exhaustive enumeration of authorities bearing on 
the question of limitation in admiralty. None of them seem to be in 
conflict with the views above expressed. In those cases, where it is held 
that the respondent must show that some spécial interest has been preju- 
diced by the delay in order to avail of the défense of staleness, it will be 
found that the delay was for less than the period prescribed by the local 
statute in common-law actionsi In The GaUoway G, Morris, 2 Abb. (U. 
S.) 166, which was an action for seaman's wages, the period of service 
began not more than 21 months before the filing of the libel, and con- 
tinued down to one week before filing; in The Mary, 1 Paine, 180, the 
delay was for one year only; in The Bolivar, Olcott, 477, it was less than 
two years; in The Favorite, 1 Biss. 525, two years and ten months, in 
The H. B. Poster, 3 Ware, 167, seven months, in The Platina, 3 Ware, 
182, four years had elapsed. The Key City, 14 WaL. 653, was an action 
in rem, begun three years and a half after the cause of action accrued. 
In Brown v. Jones, 2 Gall. 477, decided by Judge Stoey in 1845, and 
much relied upon by counsel for the libelants, it was held that the Mas- 
sachusetts statute of limitations did not apply, — a défense which was not 
pleaded, — and the question of lâches or staleness, irrespective of the Mas- 
sachusetts statute, was not considered. In WUlard v. Dorr, 8 Mason, 91, 
there was a capture and condemnation, and subséquent reversai. Leav- 
ing out the period subséquent to the capture, and prior to the return of 
the proceeds to the owner, six years had not elapsed. In The Sarah Ann, 
2 Sum. 206, nearly six years had elapsed. In Smith v. Sturgia, 3 Ben. 
330, six and a quarter years had elapsed; the action was not sustained. 
In Joy V. AUen, 2 Wciodb. & M. 303, the part of the claim which was 
sustained had been acknowledged as a debt within six years. "The long 
delay," says the court, "to prosecute for the oil which arrived home is 
not shown to hâve led to any losses, acts, or divisions of protits injurious 
to the owners, or to bave been accompanied by any other évidence than 
the length of time raising a presumption of the payment to the li bêlant." 
But it adds on the next page (325 :) " My own impression is that the claim 
for what actually reached the owners ought not to be barred by the delay 
v.cl6F.no.9— 36 
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to enforce it, unless it has beeu such as at law wotild mate the statute 
of limitations available." In Jay v. Allen, 1 Spr. 130, an acknowledg- 
ment within six years took the case out of the statute. The court says: 
"It is generally true that courts of admiralty, like courts of equity, gov- 
ern themselves in the maintenance of suits by the analogy of common- 
law limitations." In Hhe Eastern Star, 1 Ware, 185, one voyage only 
had intervened; in Saunders v. Buçkvp, Blatchf. & H. 264, three years 
and fivempnths. In The Rebecca, 5 C. Rob. 102, and The Mentor, 1 G. Rob. 
181, the delay was, respectively, for 12 and 17 years, and relief was re- 
fused. In The Huldah, 3 C. Rob. 235, there was a delay of a year and nine 
monthsj and in The Susanna, 6 C. Rob. 48, of almost six years. In The 
Jonge Jan, 1 Dod, 453, an action brought in 1814, the court (Sir W. 
Sa)TT) said: 

"This is an obiection taken to an account of the commissioners of the navy 
dated as long back as the year 1806. At this great distance of time the court 
"would be inclined to hold the account to be entirely settled, and not liable to 
be ripped up unless it could be shown by thé claimants that they had it not in 
their power lo obtain a revision at an earlier pferiod. If the parties really had 
no earlier opportunity to look into the transaction, I should not feel disposed 
to exclude them now, and to hold them to be barred by mère lapse of time. 
But is it a fact that the parties hâve had iio such opportunity? Would not 
this court, upon application made to it, hâve compelled the production of the 
account long ago? Undoubtedly it would hâve done so. If parties choose 
to let mattèrs sleep for so great a length of time, even beyond the period dxed 
ay the statute of limitations, they must take the conséquences of their own 
' aches, for the court will not suffer itself to be callëd upon to open accounts 
ao stale and ahtiquated as thèse are. If inguiries of this kind are to be now 
entered into, I dp not see where the matter is to end. It is impossible to say 
what limitation is to be put, or what number of cases may be affeçted. If I 
am to go back seven years, why not seventeen y * * * i think I àm f ully 
at liberty to décline going into the question, aud to consider it as long ago 
concluded between the parties." ^ 

The précise point raised in the case at bar was deeided in this district. 
ScuU V. Raymond, 18 Fed. Rep. 647. The décision of the learned dis- 
trict judge in that case was never appealed from. It seems to be in har- 
mony with the authoritie's, and may be accep'ted as controUing in this 
case. The decree of the district court is affirmed, with costs. 
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The Caufoenia.' 

CoMPAGiOE Bordelaise de Navigation à Vapede v. The Califoenia. 

(District Court, E. B. New York. October 3, 1888.) 

SALTAOE— DiSABLED StEAM-SHIP — TOWASB — AWARD. 

The Oerman steam-ship California, from Hamburg for New York, when 
about 300 miles east of Sandy Hôok, broke her high-pressure piston. She 
drifted for two days, the weather being very stormy, until she was within 58 
miles of Nantucket shoals, and 67 miles from St. George's banks, and 54 miles 
from the Bavis bank. Hère the steam-ship Château Margaux, from Kew York 
to Bordeaux, hove in sight, and, at the request of the master of the California, 
turned back iû her course, and brought the latter vessel into the harbor of 
New York. In doing so she lost a week's time, and incurred an expense of 
about $2,000. The California was worth, with her cargo, freight, and passage 
mbney, $360,850. The value of the Château Margaux, her cargo, freight, and 
passage money, was $568,000. HeLd, that thë Château l^argaux was entitled 
to $15,000 as salvage, and $3,000 for her expeuditures. 

In Admiralty. Libel for salvage. 
Winjf, Shoudy <fc Putnam, for libelant. 
UUo, Ruebaamen <St Hubbe, for claimant. 

Benedict, J. This is an action to recover salvage compensation for 
services rendered to the steam-ship California by the steam-ship Château 
Margaux, in April, 1888. The California was a German steam-ship, 
bound on a voyage from Hamburg to New York. The Château Margaux 
was a French steamer bound from New York to Bordeaux. It appears 
by the statement of the master of the California that on the morning of 
the 5th of April the engine of the California stopped by reason of the 
breaking of her high-pressure piston, and could be no longer used. The 
steamer was then about 300 miles to the eastward of Sandy Hook. She 
was brigantine rigged. In the afternoon of the 5th the wind began to 
freshen. During the night of the 5th the weather was very stormy, and 
the ship drifted very hard to the north-west, so that the soundings shoaled 
from 55 fathoms to 31 fathoms between noon of the 5th and 5 o'clock 
in the morning of the 6th. It was reckoned that the steamer by mid- 
day of the 6th had made three miles under sail. Between 4 p. m. anti 
8 p. M. of the 5th it was reckoned that ten miles were made. Between 
8 p. M. and 12 p, m. of the 5th eight miles were made, the wind then 
blowing hard from the southerly. From midnight of the 5th to 4 a. m. 
of the 6th, wind still blowing liard from the southerly, the steamer was 
estimated to hâve run eight miles. At 4 p. M. of the 6th the wind was 
shifting to westward, and the soundings showed 31 fathoms, with fine 
sand. Between that and 8 p. m. of the 6th the steamer drilted into deeper 
water. She could do little in the way of steering. At 12 p. m. of the 
5th the log says: "Had no steerage-way on the ship." The entry of the 

*Reported by Edward Q. Beuedict, Ebq., of the New York bar. 
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log at 4 p. M. is: "No steerage-way on the ship." The same entry was 
made on the next watch, and also from 8 o'clock a. m. till noon. At 4 
o'clock of the 6th the ship wore around on the southern tack. She could 
not tack. In the afternoon of the 6th the log says: "Tried to wear, bût 
the ship refused to obey the hehn, and we were obliged to continue on 
the same course as before." Tliis was because she was in a cross sea. 
The log on the morning of the 7th contains the same entry. The ship 
at this time refused to obey because there was no w;nd. On the morn- 
ing of the 7th the steamer was about 56 miles from Nantucket shoals 
and 67 miles from St. George's banks, and 64 miles from the Bavis bank. 
She had taken aboard a pilot at 8 p. m. of the 6th, and the weather was 
fine. Between 5 and 6 a. m. of the 7th the Château Margaux hove in 
sight. The California displayed a flag of distress, and a signal that she 
wished to be taken in tow. The Château Margaux bore to her, and a 
request was sent by the master of the California that the Château Mar- 
gaux would tow tlje California to New York. To this the master of the 
Château Margaux assented, at the same time in writing calling thé at- 
tention of the master of the California to the fact that instead of taking 
her to Halifax he retraced his steps at the request of the master of the 
California, and for her conveniencè. The Château Margaux having taken 
the California's hawser, towed her into the port of New York in safety, 
and there left her at anchor at 6:25 p. m. on the 8th of April. The 
Château Margaux was able to make with the California in tow some eight 
miles an hour. In the performance of the service no damage was sus- 
tained by the Château Margaux, save only her thrust.shaft became heated 
and burned, requiring a day's extra labor by the engineers to repair it. 
The weather was for the raost part fine. In the afternoon of the 5th the 
wind increased, and hauled to the west-north-west, and became fresher, 
and the vessels strained so much that it was deemed wise to put out a 
second towing hawser. Whereupon the steamers were stopped, and the 
Château Margaux lowered her small boat with the first officer, who went 
to the California, and took a steel wire hawser shàckled from the star- 
board anchor chain of the California, and madeit fast tô the starboard 
quarter of the Château Margaux. The sea was high, but not breaking. 
The service was attended with some danger. At the same time a séries 
of night signais were arranged between the masters, providing for a dis- 
^lay of rockets in case of anything wrong. The vessels crossed Sandy 
Hook bar without accident on the morning of the 8th of April, and at 
6 :25 of that day the towing line of the Calilbrnia was cast off at quaranr 
fine, and both vessels came to anchor. The foUowing day the Château 
Margaux was engaged in endeavoring to procure coal and other necessary 
supplies. The bearings of the thrust shaft were replaced. On Wednesr 
day it was too foggy to go to sea. On Thursday she sailed again upon 
her voyage j having losl about a week by reason of this service. , The 
cabin passengers were naturally restive during the delay, but limited 
their action to com plaints. When the Château Margaux arrived at San- 
tander and Bordeaux, although she was under extra expense, she was un- 
able to départ from Bordeaux on her sailing day., A detentio». qf two 
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days beyond ber retum sailing day occurred, during wbich time she had 
to maintain 160 passengers at additional expense. Tbe disbursements 
of the Château Margaux caused by this service, for pilotage, coal, cil, 
engine-room supplies, provisions, etc., amount to $2,000. The value 
of the Château Margaux is about $400,000, Her cargo was worth 
$150,000. The freight and passage money amounted to about $18,000. 
The value of the California, as shown by her subséquent saie in her home 
port, was $173,000; cargo and freight, $75,000; passage money, $12,- 
650; amounting in ail to $260,650. 

It is not doubted that on this occasion a salvage service was rendered 
by the Château Margaux. The only dispute is as to the amount. The 
libelant daims that the amount should be the sum of $25,000, and re- 
fers to the case of The Danid Steinman, 19 Fed. Rep. 918, where this 
court awàrded $25,000, as supporting a similar award in this case. In 
many respects this case is as favorable for the libelant as was the case of 
the Daniel Steinman; but the case of the Daniel Steinman differs from 
the présent case in this: tbât the California, whenspoken, was about 300 
miles from New York, whereas the Daniel Steinman was over 600 miles 
to the eastward of the port of New ïork, consequently not so likely to 
be spoken by vessels going out from New York as was the California. 
Hère there was the highest probability that the California would be 
«poken by some vessel able to tow her. She was in fact spoken by an- 
other vessel shortly after the Château Margaux had spoken her. The 
péril of the California was, therefore, in my opinion, less than the péril 
from which the Daniel Steinman was relieved. The service in the case 
of the Daniel Steinman was towage of ov£r 600 miles. The service hère 
was a towage of 300 miles. The White Star steamer that towed the 
Daniel Steinman had 697 passengers on board. The salving steamer in 
this case had but 24 passengers. The risk of a far greater trouble wao 
assumed by the Daniel Steinman than by the Château Margaux. I do 
not think, therefore, that the case of the Daniel Steinman is sufflcient to 
justify an award of $25,000 in this case. Référence is also made by the 
libelant to the case of The Suevia, disabled by a broken shaft, and towed 
fonr days by the Istriam, where Sir James Hannen awarded £4,650 on a 
value of £68,000. The Suevia, March 26, 1888, reported London Ship- 
ping Gazette, March 29, 1888. Also to the awards made by English 
•courts, where vessels hâve been taken to Halifax, and it issuggested, not 
without force, that it would be unfortunate if the impressicm should gain ; 
ground that better salvage awards are obtained when vessels are taken 
out of their course to Halifax, rather than on their direct track to New 
York. In the case of The City of Richmond, 2 Pritch. Dig. 1925, where 
a steamer was towed 240 miles to Halifax, an English court awarded 
£7,000. In the case of The GUy of Chester, Id. 1926, where a salvage 
award of £6,600 was given, where the vessel was towed 226 miles to 
Halifax. In the case of The France, towed 187 miles to Halifax, the 
award was £4^600 for services involving no danger and little diiBculty. 
Thèse ,and other cases I hâve examined, and in the lightof thèse décis- 
ions haye fouïïd in thiscase that $15,000 ia in my opinion a proper sum 



£66 FEDERAL SEPOBTEB. 

to award the Château Margaux for her services, to which I add $2,000 
for ber expenditures caused by the reuditiou of the salvage service in 
question. 



Sacqueland et al. v. The Meteob. 

(District Court, E. D. New York. October4, 1888.) 

1. Sbambn— Wages— Charactbk op Sbbvicb — Evidence. 

The testlmony of libelant was that he was hired by the master as mate, at 
$50 per moDth. That of the master was that he was ouly hired as a deckhaud. 
at $80. There was no other mate than libelant, and he had been promoted 
during the previous season from a deckhand at $30 to a mate at $ 0, and as 
BuCh served until the end of the season. Until about 8 weeks before his dis- 
charge he wore a mate's uniform. bought for him by the master, who ex- 
plained it by saying that it was necessary to hâve some one to act as mate to 
reçoive guests. Letters from the master, written whei sick, to the libelant, 
authorizing him to employ men, and giving him directions to keep the work 

foing, were introduced Meld, that libelant was employed as mate, and should 
e paid $50 per month. 
8. SaMB— BOARD OF Seamen. 

The évidence of the seamen of a yacht, and the master, as to whether they 
were to pay their own board for a period of 10 days, wUen the vessel was 
wilhout a cook, being conflicting, the facts that a short lime previously, when 
they boarded themselves, they were paid the amount it cost them in addition 
to their wages. and that. if they paid their own board, they would receive only 
25 cents per day during the 10 days, instead of $1, throw the prépondérance 
to the side of tue seamen. 

In Admiralty. Libels for wages, 

Libels by Sacqueland and others agaînst the yacht Meteor for wages 
as mate and seamen. 

Noah TMets, for libelants. 

Wïlcox, AdaTïis & Macklin, for claimant. 

Benedict, J. This is an action agaînst the steam-yacht Meteor to 
recover wages for services rendereei on board the yacht in the season of 
1887. The claim of the libelant Sacqueland is that he was etnployed 
to be the mate of the yacht, at the rate of $50 a month; that he served 
as mate, but was paid only $30 a month, and is entitled to recover a 
balance of $60 for the time he served as mate. In his case the only issue 
is whether he was hired to be mate at $50 a month, or to be deckhand 
at $30 a month. The testimony of the master and the testimony of the 
libelant is in absolute conflict on this point. The surrounding circum- 
stances lead me to believe that Sacqueland is entitled to be paid mate's 
wages. If Sacqueland was not mate, then the yacht had no mate, which 
seems improbable. It appears that on the previous season Sacqueland 
was employed first as deckhand on this yacht, at $30 a month, was after- 
wards promoted to be mate of the yacht, and his wages raised to $50 a 
month. He served as her mate to the end of that season. This Warrants 
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the presumptîon that if Sacqueland remained as mate of the yacht for 
■the seaspn of 188.7, he would be entitled to $50 a month, the wages paid 
on the previous season. That in 1887 he acted as the mate, and not as 
a deckhand, on the yacht, seems to be shown by the fact proved that un- 
til about three weeks before his discharge he wore a mate's uniform, 
which uniform he took off on being informed that the owner would not 
pay him at the rate of $50 a month. The mate's uniform so worn by 
Sacqueland was bought for him by the màster, and made by a tailor who 
measured him by direction of the master of the yacht. The master's 
explanation of this circumstance is that it would be contrary to étiquette 
on pleasure yachts that guests, when coming on board, should be received 
by a deckhand, and, as the master could not always be présent to reçoive 
the guests, the mate's uniform was bought for Sacqueland in order that 
Sacqueland, when receiving the guests, might not be known to such 
guests to be a deckhand. The explanation is hardly sufficient to deprive 
Sacqueland of a mate's wages. Furthermore, two letters of the master 
to Sacqueland, at a time when the master was sick and out of town, are 
put in évidence, which are not such letters as would be written to a deck- 
hand, but are such as would be written to a mate in command. They 
authorize Sacqueland to employ men; they give him directions to keep 
the work going ahead; and are inconsistent with the idea that Sacque- 
land had not control of the crew on board the yacht in the master's ab- 
sence. The discarding of the mate's uniform at the end of the season by 
Sacqueland, when informed that the owner would not pay him mate's 
wages, indicates that, up to that time at least, he had supposed himself 
to be a mate, and of course earning a mate's wages. Upon the évidence 
I am of the opinion that Sacqueland is entitled to recover mate's wages 
up to the time that he took off the mate's uniform. As to the claim of 
the other libelants, being seamen who served on board the yacht during 
the season of 1887, the only question is whether they are entitled to re- 
cover 75 cents à day for the expenses of their board from the Ist to the 
lOth of May, during which time there was no cook on board the yacht, 
and they paid their own board. In regard to the libelant Brown there 
can be no doubt. He was employed by Sacqueland, and both he and 
Sacqueland testify that the bargain was that he should be paid a dollar 
a day for his labor, and 75 cents a day for his board during this time. 
The other men were hired by the master, and the conflict of évidence in 
regard to their hiring is complète. The master asserts that the agree- 
ment was that they should pay their own board during thèse 10 days. 
Each of the men assert that the vessel was to pay thèm 75 cents a day 
for their board during this period , I incline hère to believe the statement 
of the seamen. It seems hardly possible that thèse seamen would hâve 
agreed to work in May for 25 cents a day, as would be the case if they 
paid their own board out of the dollar; and, moreover, it is proved that 
èl.75 perday was paid them in April, when they paid their own board. 
My conclusion is that the agreement was that the board of the hien was 
to be paid them in addition to the dollar per day. They are therefore 
entitled each to receive $6.50, except Charles Colson, who, as the testi- 
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mony seeras to show, bas abandoned his claim. Let a decree in favot 
of the libelants, in accordanee with this opinion, be entered. The libel- 
auts must also recover the costs. 



The Sammib. 

The City op SPBtNGFiELD. 

Habtfokd & N. Y. Tbansp. Co. v. The Sammie et aX, 

Luther et al. v. The City of Speingfield et al. 

{Circuit Court, 8. D. New York. October 15, 1888.) 

1. COLiiiBiON— Kbepikg Out CI' THB Wat— Safb Makgin—Tidb CmiRENTa. 

A steamer bound to keep out of the way must, at her own péril, sbape her 
course for a safe margin against the contingencies of navigation, and the ef- 
fects of tide currents. Held, in this case, that the conflict in the évidence waa 

Çrobably in part to be explained by the westward set of the flood-tide ofE 
'wenty-Third street, which changed to the westward the course of the S., a 
Bteamer 300 feet long, as she struck the current, and that the collision was 
by her fault only. 
S. Same— Tdg and To-w— Suddbn BACKma— Partidg Lines— Ekrob of Judo- 
MBNT IN Extremis. 

The collision boing with a heavy car-float in tow along-side a tug, and the 
S. contending that the floathad brokenloosefrom the tug justbefore the collis- 
ion, through the tug's too sudden backing, which the tug denied, hetd that, even 
if the lines were parted, as alleged, before the collision, the tug's backingwas 
made necessary by the fault )f the S. when the danger was imminent, and 
that the errer, if there was any error, was one of judgment, under the excite- 
ment of the moment, and not a légal fault 

In Admiralty. On appeal from district court. See 29 Fed. Rep. 923. 

Cross-libéls for collision by Thomas B. Luther and others, claimants 
of the steam-tug Sammie, against the Hartford & New York Transporta- 
tion Company, claimant of the steamer City of Springfield. A decree 
■ was rendered dismissing the libel against the Sammie, and sustaining 
that against the City of Springfield. 

FrankUn A. Wilcox and Qeo. B. Adams, for Hartford & New York 
Transportation Company. 

E, D. MoOarthy, for Luther et al. 

Lacombe, J. It isconceded that if each vessel had bept her course 
. after sighting they would hâve passed safely. The district judge bas 
found, amid much confiicting testimony given by witnesses whom he 
sawand heard, that the Springfield changed her course so as to get from 
the Brooklyn side of mid-river into the Sammie's water, and that the 
; Sammie did not change her course, or, at least, did not change it suffi- 
ciently to bring her to the eastward of the track which, by the first ex- 
change of signais, she was justified in folio wing. The new testimony 
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only goes to show: First. That one supposed contributing cause of the 
Springfield's change of position (to-wit, the tide) was not as efficient as 
the district judge supposed. Second. That when a tug with a car-float 
lashed to its side has to carry a starboard helm, in order to keep her 
course, the effect of suddenly letting her helm run amidships will be to 
give her a swing to starboard. This fact in navigation was no doubt well 
enough known to the district judge without any testimony. Third. 
Persons who, two years before testifying, had seen the hole in the bow 
of the City of Springfield, gave évidence as to the appearance of the 
wreckage, and to their opinions as to the relative positions of the steamer 
and the car-float at the moment of collision. There is nothing in this to 
call for any modification of the decree of the district court, which is 
therefore affirmed. 



MOBRISON V. I. & V. FlX)EIO S. S. C5o. 
(District Court, D. New Jersey . November 6, 1888.) 

1. Shippikg— Cauriage of Goods— Dblat in Delivbrt— Risb in Maekbt. 

A cargo of prunes, which should hâve been delivered not later than April 
28th, was, by the négligence of respondent, not delivered until June llth, 
and then in a damaged condition. They were sold July 8th, on which day 
the market price for sound prunes was 6 cents per pound, but on account 
of their damaged condition a portion of the prunes brought only 51 cents. 
The market priée on April 28th, when they should hâve been delivered, was 
5 cents. Held, that libelant was entitled to recover the différence between 
the market price on the day of delayed delivery and the priée for which tha 
damaged prunes sold. Respondent cannot be allowed to escape liability by 
reason of the advance in price in the interval between the dates of required 
and actual delivery. 

8. Same— Sale foe Account of Vessbl — Delat. 

Respondent has no cause to complain of the delay in making sale of the 
damaged prunes. It was the libelant's duty to prevent a sacrifice, and to ob- 
tain the best market price, and it does not appear that an unteasonable length 
of time was taken to do this. 

8. Samb— Rebatb in CtrsTOMS Dutieb. 

The amount of rebate of duties allowed to the libelant at the custom-housa 
was the customary one allowed on ail fruit cargoes, and had no référence to 
the damages caused by respondent' s négligence; hence respondent was not 
entitled to the beneflt of it. 

In Admiralty. On exceptions to commiesioner's report. 

Libel filed by Richard J. Morrison, as administra tor, against the I. & 
V. Florio Steam-Ship Company. There was a decree for libelant, and 
a référence to ascerlain the damages; reported euh nom. Mina v. Steam- 
Ship Co., 23 Fed. Rep. 915. 

Wing, Shoudy & Putnam, for libelant. 

UUo, Ruébsamm & Hubbe, for respondents. 

Wales, J. This case was referred to Lînsly Rowe, Esq., commis- 
«ioner, to ascertain and report the amount of damages, if any, suffered 
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by the libelant by reason of the delay of the respondents in Irans-sMppîng, 
at Palermo, 600 casks of prunes, -which had been shipped at Trieste, to 
bô delivered in New York. The prunes should bave been delivered in 
New York not later than the 28th of April, but did net arrive until the 
llth of the following June; having been detained at Palermo for 55 days. 
The question whether there had been neglect and unreasonable delay on 
the part of the respondents in forwarding the cargo from Palermo was 
decided by Judge Nixon, who held that "if any injury resulted to the 
cargo from this long détention, the loas must be charged to the respondent 
corporation, which caused it." Mina v. Steam-Ship Co., 23 Ped. Rep. 
915. There was some conflict in the testimony submitted to the com- 
missioner as to the condition of the fruit when it arrived in New York, 
and whether its damaged condition was the effect of inhérent détériora- 
tion, or of exposure for an unreasonable time to the hot climate of Sicily. 
On both of thèse points the preponderating proof sustains the allégations 
of the libel. The fruit had been selected with unusual care, having been 
twice inspected before it was shipped at Trieste. While at Palermo, it 
was stored in an old hulk, or floàting magazine, for nearly two months 
of the hottest period of the year in that région. The resuit of such ex- 
posure could not be other than injurions. On the estent of the injury 
directly traceable to that cause the testimony is contradictory, but it cer- 
tainly does not require very much évidence to prove that perishable arti- 
cles, like prunes, cannot stand long exposure to a tropical climate with- 
out risk of serious injury, if not of a total loss. As a matter of fact, 
about two-thirds of the prunes were found damaged, when examined in 
New York, immediately after their delivery. The libelant notified the 
respondents' agents that in conséquence of the wrongful détention he 
would hold the respondents liable for damages, and requested them to 
appoint some person to represent them at an inspection of the fruit, with 
the view to an amicable adjustment. This request was declined, or at 
least not complied with, and the libelant's experts inspected the casks 
in the absence of the respondents^, and made written reports, which are 
among the exhibits in the case. One of thèse inspectors states that 409 
casks were damaged from 12 to 30 per cent, in value, and the other saya 
that he never saw prunes, àrriving between January and June, as badly 
injured. The respondents' witnesses contradict thèse statements, but 
their examination of the fruit was superficial; their report was not re- 
duced to writing; and, as they gave their testimony from recollection 
long afterwards, it cannot be deemed of equal weight with the libelant's 
proofs. The prunes were sôld on the 8th of July, within less than one 
month àfter their delivery. One hundred and ninety-one casks of sound 
fruit broUght six cents per pound, and 409 casks of damaged fruit sold 
for five and one-quarter cents per pound. On the day of the sale the 
nrarket price of sound prunes was six cents; and the libelant claims as 
the measure of bis loss the différence between that price and the one for 
which the damaged casks sold, which would be three-fourths of a cent. 
On the other hand, the respondents contend that the libelant is not en- 
titled to recover anything, on the broad ground that the delay in deliv- 



MOBSISON V. I. & V. 7L0BI0 S. 8. CO. 571 

ering the prunes, înstead of being a loss, resulted in an actual profit to 
the libelant; in other words, that the prunes sold for mucb more on the 
8th of July than they would hâve sold for on the 28th of the preceding 
April, the day when they should hâve been delivered. Reduced to fig- 
ures, the libelant made a total profit, on the whole lot of 600 casks, in 
conséquence of the advance in the market price between April ^8th and 
July 8th,of $4,818.08. 

The commissioner, after a careful review of the évidence, and an elab- 
orate discussion of the law relating to the rule of damages in such cases, 
bas found for the libelant; estimating bis loss on the sale of the unsound 
prunes at one-half cent. on the pound, that being the différence between 
the market price of sound prunes on June llth, the day of delayed de- 
livery, (5î cents) and the price for which the damaged prunes sold on 
the 8th of July , (5 i cents.) The items of damage are reported as f bllows: 

Damage to 409 casks prunes weighing net 556,712 Ibs, atj| c. $2,783 56 
Goopeiage - - - - . . . . 120 00 

62,903 56 
Interest on above from Jnne 18, 1881, - . , . 1,161 50 

Interest on invoice, $33,000, for 40 days, ... 220 00 



$4,285 06 

In fixing thîs measure of damages, the commissioner says: 

" The testimony shows that the priées for the season were as foUows : March, 
5| cents; April and May, 5 cents; June, at the time of arrivai, 5| cents; and 
July,6cents. This gives as the a verage price for the season 5 J cents. * * * 
XTpon a careful considération of the whole matter, I am of opinion that, un- 
derthe cireumstances of this case, the damages must be measured by the price 
at the date of delivery, which is proved to be 5| cents." 

The libelant claimed the difierence between 5J cents and 6 cents, but 
the commissioner justly concluded that he had no right to store the 
goods and wait for a rising market; the libelant was obliged to use rea- 
sonable diligence in disposing of the goods, but not to delay the sale at 
the risk of further détérioration of a perishable article. The exception 
to the principal item of damage would hâve some validity if the delayed 
delivery had not been caused by the fault of the respondents; but, it hav- 
ing been decided that the long détention at Palermo was directly attrib- 
utable to their neglect to provide means for prompt trans-shipment, they 
cannot now be allowed to take advantage of their own wrong, and claim 
a participation of profits growlng ont of a rise in the market price. The 
profit accruing from the accidentai rise in the market belonged to the 
libelant, and it would be an extraordinary misapplication of the princi- 
ples of justice to aliow the respondents to escape ail liability for their nég- 
ligence and dereliction of duty by depriving the libelant of any recom- 
pense for their wrong because of the advance in price. To do this would 
be to bestow a pre.uium on the miscondact of the respondents. The 
illustration pres3nted on the argument by libelant's proctor exhibits the 
danger of adopting the rule contended for by respondents. Hère were 
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600 casks of prunes, consigned to the libelant. Suppose that the prîce 
had doubled between April 28th, the day when they should hâve been 
delivered, and June llth, the day of actual delivery; suppose also that 
300 casks were delivered sound, and the other 300 were totally destroyed 
by the fault of the carrier, — can the ship-owner claim that the doubling 
of the market priée had relieved him from paj'ment for the half de- 
stroyed? It is admitted that, had the delay occurred without fault on 
the part of the carrier, the libelant would not be entitled to recover; it 
having been well settled by compétent authority that, in long and uncer- 
tain voyages by sea, the damages by the fall oi' the market are too remote 
to be recoverable against the carrier. The Parana, 2 Prob. Div. 118; 
I%e Notting HiU, 9 Prob. Div. 105. In the latter case, it was said by Sir 
James Hannen that the loss of market is an accidentai loss, and the al- 
lowance of such a claim would also be contrary to the long-established 
practice of the admiralty court. But hère there was no proof that the 
long delay was caused by any stress of weather, but it is proved to hâve 
arisen from the respoudents' neglect to provide for the more direct trans- 
portation of the merchandise to New York after its arrivai at Palermo. 
In the case of 3%e Sabioncdlo, 8 Ben. 90, rags damaged by contact with 
petroleum were sold at auction, and bought by the consignée, and by 
him manufactured into paper, which brought the same price as paper 
manufactured from sound goods. It was held that the price as deter- 
mined by the sale fixed the damages; and that the subséquent manu- 
facture into paper could not reduce the damages resulting from the sat- 
uration. Even where the measure of damages has been fixed by the par- 
ties, the carrier cannot be exempted from the conséquences of his own 
wrong by the sale of the goods at an advanoed price. In Pearse v. Stearw- 
Ship Co., 24 Fed. Rep. 285, the bill of lading was for 14 baies, 3 of 
which were damaged. It contained the clause that "in case of damage, 
loss, or non-delivery, the ship-owners will not be liable for more than the 
invoice value of the goods. " The invoice value of the goods was $2 , 692 . 1 G ; 
the price obtained for the whole in the foreign market was $2,901.85. 
The invoice value of the damaged goods alone was $571.06; the actual 
price received for them was $184.85. The respondents there contended 
that the Stipulation of the bill of lading should be construed as limiting 
their responsibility to the invoice value of the shipment as a whole; and 
that the carriers were not to be liable for any loss or damage, provided the 
shipper ultimately realized at the port of destination the whole invoice 
value. But the court held that, if the construction contended for by the 
claimants were the proper meaning of the limiting clause, it would be 
void upon grounds of public policy, as unreasonable, and as afifording a 
direct encouragement to the theft or non-delivery of the shîpper's goods; 
for on every shipment, whether there was a loss or not, the carrier might 
without accountability appropriate to his own use enough of the owner's 
goods to reduce the aggregate value of what remained in the foreign mar- 
ket to the invoice value of the whole; a rcsult destructive of ail commerce, 
because enabling the carrier to appropriate ail its profits. The decree in 
that case was that the libelant was awarded the différence between the 
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invoice value of the goods damaged and freight, and the net proceeds of 
the sale of them. See, also, Sedg. Dam. (Ed. 1880) 56, note "Damages 
not reduced by benefit [to plaintiff] accruing through defendant's wrong." 
Nor hâve the respondents any just cause to complain of the postpone- 
ment of the sale of the damaged prunes. The interval of time that 
elapsed between the day of delivery and the day of sale was not long. 
It was the duty of the libelant to prevent a sacrifice of his property, and 
to obtain the best market price; and this course was equally advanta- 
geous to the respondents; for if the damaged prunes had been sold im- 
mediately on their arrivai, it is quite probable that they would hâve sold 
for less than they did. There is no évidence that they might hâve 
brought more. Moreover, it is questionable whether the libelant would 
hâve been justified in making an immédiate sale, and without any en- 
deavor to secure the highest attainable price. In The Marinin S., 28 
Fed. Rep. 668, it was said to be unreasonable to throw a large quantity 
of goods on the market for sale at auction as damaged goods, upon a 
slight examination, at the assumed risk and loss of the vessel; and that 
a court of admiralty would not support any such precipitate action. It 
was held that the master was entitled to the same protection against un- 
reasonable and indiscriminate sales by the consignée, in the port of dis- 
charge on the vessel's account and risk, that is imposed on the master in 
favor of the owner on a sale by the master in a foreign port. 

The respondents further claim that the amount of rebate of duties al- 
lowed to the libelant at the cuslom-house should be deducted from the 
damages ascertained by the commissioner. This question bas been al- 
ready adjudicated. Tlie Eroe, 9 Ben. 191, 17 Blatch. 16; The Lizzie W. 
Vîrden, 8 Fed. Rep. 624. The rebate was the customary one allowed on 
ail fruit cargoes, the benefit of which belonged to the owner, and had no 
référence to the damages caused by the respondents' neglect; and differ- 
ing in this respect from The Mangalore, 23 Fed. Rep. 463, cited by the 
respondents' proetor. The exceptions are overruled, and the report con- 
firmed, and it is ordered that a decree be entered for the libelant for the 
amount found to be due by the commissioner, with interest on the sum 
of $2,903.56 from the 15th day of February, 1888, (the date of filing 
the report,) to the day of entering the decree, with costs. 



Cabd V. HiNEg. 

(Distriet Court, D. South CaroUna. November 10, Î888. 

ADMrRAL'nr— Pbactich— Amendmbkt— Sebtice op Notice— Gbnbral Appbab- 

ANCE— EfFECT. 

A libel f ot an alleged breach of a cbarter-party, made by the owners of a 
certain steam-sMp, was brought against respondentunder the allégation that 
he was the sole owner. Respondent not being within the jurisdiction of the 
court, the ship was attached, upon which respondent's proctors put in a gên- 
erai appéarance for him, filed aecuritj, and obtained release of the vessel. A 
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plea in abatenaent for defebt of parties was sustained, and libelant was allowed 
to amend his libel by inserting the fact that otherpersona besides respondent 
were owners with him, and that they_ were without the reach of process. 
Held, that the order to amend was an, interlocutory order in the attachment 
suit, to abide which respondent bound himself by his gênerai appearance, and 
it was not necessary to serve him in person with a copy of the order. 

In Admiralty. On motion to dismiss libel for want of proper service 
and jurisdiction. 

J, N. Nathans, for libelant. 

J. P. K. Bryan, for respondent. 

SiMONTON, J. This case cornes up again. The libel was filed 23d 
December, 1887. It counts upon a supposed claim for violation of 
charter-party against Wilfred Hines, alleged to be the sole owner of the 
British steam-ship West Cumberland. The charter-party was set out in 
terms, not in fuU. The monition could not be served personally on the 
défendant, he not being within the jurisdiction. The ship was therefore 
attached. A gênerai appearance in writing was put in for Hines by 
Messrs. Bryan & Bryan on 23d December, 1887. On the same day, by 
his lawfully constituted agent, he entered into stipulation with security, 
first submitting himself to the jurisdiction of this court, and thereby ob- 
tained the release of the vessel. He thus bound himself to abide ail or- 
ders, interlocutory or final, of this court, and its final decree herein. 
On 28th December, 1887, on an exception by the défendant to the libel, 
the libelant was ordered to attach a copy of the charter-party as an ex- 
hibit thereto. 33 Fed. Rep. 189. By the charter-party it appeared 
that it had been executed by Simpson, Spruce & Young, agents for the 
owners of the steam-ship West Cumberland. On 30th December, 1887, 
the défendant applied for and obtained further time to plead to the libel. 
On 4th January, 1888, he filed a demurrer to the libel for the variance 
between its allégations and those of the charter-party as to the ownership 
of the ship. The demurrer was overruled after argument. Thereupon 
the cause was heard on a plea in abatement to the libel, because there 
were other owners of the steam-ship besides respondent, who was sued 
as sole owner. This plea was sustained. 35 Fed. Rep. 598. A mo- 
tion was made for leave to amend the libel on llth July, 1888, against 
which the défendant was heard. The motion was granted to this extent: 
that the allégation of the libel should be stricken out wherein respondent 
was alleged to be sole owner, and in lieu thereof should be inserted the 
allégation that he, with certain other persons unknown to the libelant, 
and without reach of process ôf this court, were owners at the filing of 
the libel, with corresponding amendments of allégations in other parts 
of the libel, but no change of prayer. The order allowing the amend- 
ment "decided nothing not on the face of the order, and aUowed the re- 
spondent to file any such défense as he may be advised, within fourteen 
days after he has been served with the copy of the order." On 28th 
July, 1888, the défendant Wilfred Hines filed a paper, stating that he 
appearing specially, solely, and only to object to the jurisdiction and 
power of the court to compel him to appear and answer in this action, 
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pleads formally to the jurisdiction, for that he has not been senred 
with process, citation, or summons, and that he does not waive personal 
service of process, citation, or summons. A copy of the order granting 
leave to amend was served on Mr. J. P- K. Bryan, of the firm of Bryan 
& Bryan. He refused to receive it, and it was left et his office theia and 
there by the deputy-marshal. 

The question is, was it necessary to serve the respondent in person 
with a copy of the order granting leave to libelant to amend his libel? 
That order contained in itself a summons. The cause began by attach- 
ment, the respondent being a non-resident alien. From the earliest 
period of the admiralty the process by attachment bas been in use for 
the purpose of compelling an appearance of a défendant in a cause. 
Manro v. Almdda, 10 Wheat. 490, quoting Clerke, Praxis, Adm. (by 
Hall,) pt. 2, tit. 28. It is in constant use in this court, having, among 
others, for its authority the habituai practice "of a very able admiralty 
judge," (Bee.) Manro v. Almdda, supra; Bouysson v. Miller, Bee, 186. 
"In the practice of our courts of admiralty the attachment of the goods 
or crédits gave jurisdiction, and the cause proceeded to decree whether 
the défendant appeared or not." AtMns v. Didntegrating Cb., 18 Wall. 
304. So by the attachment the défendant was in court subject to its ju- 
risdiction in this cause. After that he entered a gênerai appearance by 
his proctors, stipulated for, and was placed in charge of the ship attached, 
and asked the indulgence of the court in the time to plead. He then 
took proper measures for perfecting the libel, both as to formai parts and 
its allégations, and tested by argument the resuit of his measures. He 
bound himself by his stipulation "to abide ail orders, iuterlocutory or 
final," of this court in this cause. There can be no doubt, therefore, 
that he is in this court; that it bas over him complète jurisdiction; and 
that he must obey ail orders, interlocutory or final, provided always that 
his présence in court, its jurisdiction over him, and such orders, inter- 
locutory or final, are coufined to this cause. He is not hère for the pur- 
poses of any other suit. 

Does the amendment allowed operate as a termînation of the suit 
brought by attachment and the inauguration of a new suit? Let us see 
the full scope of the amendment. The libel was for a supposed breach 
of a charter-party, made by the agents of the owners of the steam-ship 
West Cumberland, and was brought against the respondent under the 
allégation that he was the sole owner. Respondent denied that he was 
the sole owner, and sustained his déniai by proof. The court held that, 
this being proved, he could not be held liable upon the allégations of the 
libel as they then stood; distinguishing this case from the practice stated 
in Ben. Adm. § 387, because in Benedict's rule the statement must be 
made in the libel that the other co-contractors were out of the reach of 
process. Thereupon, on motion and after argument, libelant was allowed 
to amend the statements of his libel by inserting the fact that other per- 
Bons besides respondent were the owners with him, and that they were 
without the reach of process. He made no prayer for judgraent against 
them. This amendment could not operate as a surprise on the respond- 
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ent, nor did it brîng nôw matter to his attentîoil. It sîmply admitted 
his own facts. Nor did it change the issue. The libel, as filed, when 
the exhibit was attached at the request of the respondent, set forth a 
breach of the charter-party, made by the agents of those owning the 
steam-ship, and seeks to hold respondent ]iable thereon, alleging that he 
is sole owner. He was held liabîe because of the breach of the charter- 
party as owner, not because he was sole owner. In its araended form 
it seeks to hold the respondent liable for the breach of the charter-party, 
because he is an owner with others not within the reach of the process 
of this court. In its original form it sought relief against him only as 
sole owner. In its amended form it asks relief against him only, his co- 
owners being alleged to be without the reach of process. No new issue 
of fact is presented. If there be any new issue it is one of law. It be- 
ing now admitted, as défendant bas aUeged, that the charter-party was 
made for others besides himself, can he be held thereon without making 
his co-owners parties by service of process or by attachment? The cause 
of action, the parties to the action, the substantial facts on whichthe ac- 
tion turns, the relief asked, are not changed in any degree. The amend- 
ment does not terminate the first action, nor make a new action. "It is 
the same deb't which is sought to be recovered by the same plaintiff 
against the same défendant, and the only différence is in the ground upon 
which the liability is based." Sibhy v. Young, 26 S. C. 423, 2 S. E. 
Rep. 314. The amendment was allowed because of the practice stated 
in Ben. Adni. § 387. It does not commit the court to any expression 
of opinion upon the question. Can the défendant under the allégation 
be held personally and singly responsible in this court? It simply gives 
thalibelant the opportunity of making the question. In The Monte A., 
12 Fed. Rep.'331 , an action in rem was changed to one in personam. An 
entire change of parties (Dunl. Adm. Pr. 213) applies to a mutation of 
the libel bj' propounding a new cause of action, — alleging a différent 
contract. In this case the cause of action is a breach of contract, — -a char- 
ter-party made by the agents of the owners of the ship West Cumber- 
land. The conséquences of the breach were charged to respondent, he 
being an owner, not because he was sole owner. In the libel as àmerided 
the cause of action is the same breach of contract, the same charter-party, 
made by the same agents for the owners of the same steam-ship. The 
conséquences of the breach are charged on respondent, he being an owner, 
and so liable in solido therefor. His liability in this action is based on 
the fact that he is the only owner in court, the other owners being be- 
yond reach of its process. This being the case, the order of amendment 
is one of thè interlocutory orders of this court, and service of the same 
upon the proctors who hâve ontered a gênerai appearance for respondent 
is in strict conformity with the rules and practice of this court. The 
motion is dismissed, with costs of the motion. Respondent has leave to 
file such défense as he might be advised, within 14 days from the date 
of this order. 
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Bablow ?>. Delany et al. 
{Circuit Oourt, B. B Missouri, B. D November 8, 1888.) 

1. HUSBAND AND WlPB — WIPB's SbPABATB EsTATB — PARTITION— COVENANTS— 
LlABII,ITY OP HeIRS. 

B., a married womau. having a separate estate in certain lanôs. in which 
complainant by suit in ejectment had reco vered an undivided interest, entered 
into a voluntary partition of the same with complainant. By her partition 
deed she agreed to warrant and défend the title to the lots set apart to com- 
plainant against her own acts and the acts of those under whom she claimed. 
Her husband did not join in said deed. The covenant having been brokea 
after the death of B., held. on a bill filed by complainant against her heirs to 
recover damages, (a) that the covenant became a charge on the aeparate es- 
tate of B. owned at the time the coyenant was made, which a court of equity ' 
will enforce against her heirs, to whom the estate bas descended.i 

5. Same— COVBIÎANTS— BqTJITT— JUBISDICTION. 

(6) That the remedy in such case against the heirs is in equity, and not at 
law. and that ail the heirs may be proceeded against jointly, although the 
separate estate acquired of B. has been partitioned ,among them since her 
death. 

8. Samb — Wipb's Sepakatb Estate— Convetancb— Sole Deed. 

(e) That under the laws of Missouri, as construed by its highest court, a mar- 
ried woman holding a sej^arate estate may convey the same by her sole deed, 
unless particularly restrained from so doing by the instrument creating the 
estate. 1 

4. Samb— STAT0TES— Consteuction. 

(d) That section 669, Rev. St. Mo., is an enabling act passed to authorize 
husband and wife to convey by their joint deed the gênerai estate of the wife, 
in which the husband has a marital interest. and that it does not operate as a 
limitation of the wife's power to dispose of her separate estate. 

à, Same. 

. (e) That section 669 only limitsthe opération of such covenants of married 
women as are contained in deeds executed by them jointly with their hus- 
bands, and does not affect a covenant of a wife contained in a deed executed 
by herself and trustée conveying her separate estate. 

6. Partition— Bt Consent op Parties— Implied Covenants. 

(/) It seems that at common law no covenants were implied in case of a 
voluntary partition of lands among tenants in common or joint tenants, the 
rule being that each party mustprotect himself by express covenants. 

7. Vbndob and Vendée— Vendor's Libn— Collatéral Covenants. 

(g) In order to create a vendor's lien there must be a flxed amount of un- 
paid purchase money due to the vendor Avendee's obligation to a vendor 
on a collatéral covenant made at the time of a purchase will not give rise to 
a vendor's lien unless the vendor expressly reserves such lien in his deed. 

8. Samb— CHA.EACTER op Transaction — Sale or Exohanoe. 

{h) The transaction between B. and complainant, as described in the bill, 
was not a sale oE lands out of which a vendor's lien could arise, nor was it an 
exchange of lands such as would give rise to an implied warranty in behaU 
of either party. 
{Byllabus by the Court.) 

In Equity. On demurrer to bill. 

Bill against the heirs of Mrs. Octavia Boyce to establish a lien on cer- 
tain lands held by her in her life-time as a separate estate. The lands in 

'As to the power of a married woman to contraot so as to bind herself, and her separate 
estate, under the various statutes, see Jones v. Holt, (N. H.) 16 Atl. Rep. 214, and note; 
Greig V. Smith, (S. C.) 7 S. E. Bep. 610, and note. 

v.86F.no.lO— 37 
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question had been partitioned among the défendants (the heirs of Mrs. 
Boyce) subséquent to her death. ; Administration upon her estate had 
been dosed before the covenant of warranty referred to in the opinion 
wasbroken, and before the bill was filed. 

W. H, Clopton, for complainant. 

Thomas K. Skinker and George M. Stewarty for défendants. 

Thaybk, j. Two gênerai questions arise in this case, to which ail 
others are subsidiary. The first is whether complainant bas an équita- 
ble lien in the nature of a vendor's lien on the several parcels of real es- 
tate described in the bill, and now owned by défendants, because the 
deed of Mrs. Octavia Boyce, the mother of the défendants, made on April 
15, 1867, failpd to convey to complainant a fee-simple title to some of 
the lots described in that deed. ïhe second is whether the défendants 
are bound by the express covenant of Mrs. Boyce contained in her deed 
of April 15, 1867, or by any covenant implied in the deed, or that is to 
be implied frôm the transaction out of which it arose. 

In the case of Barlow v. Delaney, 86 Mo. 584, it was remarked at the 
close ofthp,. opinion that complainant "might bave an équitable right to 
hâve the lots conveyed by him" to Mrs. Boyce on April 15, 1867, (con- 
temporaneously With her dèed to him,) "charged with a lien for the un- 
paid purchase price, which would bethe value of the lots conveyed by 
Mrs. Boyce; tip the complainant at the time of that conveyance." What 
was thus said tnust be regarded merely as a suggestion that such équita- 
ble right might exist, rather than a décision that it did exist, inasmuch 
as the question as to the existence of such a right was not before the court, 
for détermination in that case. The learned judge who delivered ihe 
opinion evidently hàd in mind a Vendor's lien, and in making the sug- 
gestion very likely acted on the ajssumption that the transaction between 
Mrs. Boyce and Mr. Barlow, as set forth in the record then under coh- 
sideration , had sbme of the aspects of a sale of real estate. However that 
may be, the bill in the présent case very clearly shows tha. it was not a 
saie, and that the doctrine of vendor's lien for that reason is not applica- 
ble to the case. The bill shows that in 1867 Mrs. Boyce was in posses- 
sion of certain real property in the city of St. Louis, - which she had 
derived title under John MuUanphy, Ann Biddle, and Bryan Mullanphy; 
and that the complainant, Barlow, had at that time obtained a judgment 
in ejectment àgainst Mrs. Boyce for a:n undivided portion thereof. There- 
upou, to avoid iurtber litigation, Mrs. BoJ'^■J and Mr. Barlow agreed to 
an amicable partition of the property in the proportion of twèlve-thirtieths 
to the complainant, and eighteen-thirtieths to Mrs. Boyce; the partition to 
be effected through the aid of commissioners by them chosen, and by an 
exchange of dee,ds, as soon as the commissioners had made the requisite 
allotment. It Wâs agreed betweeii them that each was legally and equita- 
bly entitlëd io aii undivided interést in the property in the proportions 
above stated, and that after their respective shares had been ascertained 
and s^t apqrt.fey iihe commissioners, that deeds should be exchanged to 
effectuate the partition. Mrs. Boyce agreed to exécute a deed containing 
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a "spécial warrànty agaînSt ariy person or persons claimîflg orto'clalm 
the property emibraced in her deed under her, or thosè tindër whbm. $faé 
had derived title," and Mr. BarlôW was to exécute a deed "withcoVé- 
nants of warranty agâinst ail persons làwfully claiming or to clàim the 
property embraced in his deed, under him in any way, save onaccount 
of taxes." After the commissioners had made the allotment, déeds were 
duly executed on April 15, 1867. The deed from Mrs. Boyce, which 
was executed by herself and lier trustée, (inasmuch as she held the prop- 
erty throiigh trustées as her sole and separate estate,) contained a cove- 
nant tothe effect that herself and heirs would "warrant and défend the 
title to the real estate to Barlow, and his hèirs and assigns, agaiiist her- 
self, and against ail acts done orsuffered by her, or John Mnllanphy, or 
Bryan MuUanphy, or Ann Biddle, from whom s)ie derived title." In 
point of fact Mrs. Boyce only had a life-estate in that part ôf the prop- 
erty derived from Ann Biddle; and it so happened that a portion of the 
property so derived was allotted to complainant in the partition, and 
after the death of Mrs. Boyce, the complainant's grantee was compelled 
to purchase the outstanding remainder then Vested in the défendants by 
virtue of the will of Ann Biddle. 

It is impossible to regard the transaction between Mrs. Boyce and Bar- 
low as anything more than avoluntary partition ùf certain lands in which 
Mrs. Boyce and Barlow owned at tlie time undiyided interests. The 
agreement recited that each was seized of an undîvided interest in the 
lands, and the manifest purpose was to set apart to each their just pro- 
portion, so that they might thereafter hold their respective shares in sev- 
eralty. It would clearly be a toisnomer to call the transaction in ques- 
tion a sale. But even if it could be regarded as a sale, the bill shows 
that complainant received precisely what he agreed to accept as the con- 
sidération for his conveyance to Mrs. Boyce; thatis to say, he received 
a deed conveying ail of her interest in the twelve-thirtieths of the land 
allotted to him,, together with such covenants as he had agreed to accept. 
Even upon the assumption, then, that the transaction in question was a 
sale, no portion of the purchase money agreed to be paid to the com- 
plainant remains un paid, and there is no foundation for a vendor's lien 
upon the lots which he conveyed to Mrs. Boyce, unless it can be main- 
tained that he is eiititled to such lien to secure the faithful performance 
of the covenant made by Mrs. Boyce in the deed by her executed, which 
is said to hâve been broken. The question is to be hereafter considerèd, 
how far the coveriants of that deed, either express or implied, are bind- 
ing on Mrs. Boyce and her heirs, in view of her having been a married 
woman; but, waiving that question for the présent, I remark that com- 
plainant cannot be allowed a vendor's lien on the lots by him oohveyed, 
to secure the damages resulting from Mrs. Boyce's breach of covenant, 
even if the covenants expressed or implied in her deed are valid. The 
gênerai rule is that, in order to create a vendor's lien, there must be a 
debt for unpaid purchase money to a fixed amoïint, due directly to the 
vend or. A vendeé's obligation to the vendor on a collatéral covenant 
will not give rise to a lien in favor of the vendor on lands by Mm con- 
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veyed, unless sucli a lien to secure the performance of the covenant is 
expresçly reserved. PaMerson y. Edwards, 29 Miss. 71; Clarke v. Royle, 
3 Sim. 499; Parrott v. Sweethnd, 3 Mylne & K. 655; Buckland v. Poch- 
neU, 18 Sim. 406; Brawley v. Catron, 8 Leigh, 522; Herm. Mortg. §§ 176, 
185. ,1 hâve not overlooked the décisions in this state of PraU v. Olxirlc, 
57 Mo. 189, 65 Mo. 157, and BenneU, v. Shipley, 82 Mo. 448; but, as it 
appears to me, they can be reconciled with the rule last stated, which 
undoubtedly déclares the true doctrine, and is best supported by reason 
and authority. In each of the cases last mentioned défendants had 
bought certain land of plaintifFs, agreeing to give therefor certain other 
land then incumbered with mortgages, and to pay oflf the mortgages. It 
was held that the plaintifFs had a lien on the pioperty by them conveyed 
to the amount of the respective mortgages, which the défendant had 
agreed to discharge, but had failed to do. The amount of the mortgages 
in each case was treated as an unpaid portion of the purchase money 
which the vendors were to receive for their respective conveyances. In 
those cases, no doubt, the court allowed a vendor's lien under very ex- 
ceptional circumstances; but the décisions therein fall very far short 
of establishing the proposition contended for in this case, that complain- 
ant has a lien on the lots which he conveyed to Mrs. Boyce, to make 
good the spécial covenant which she executed. I conclude, therefore, 
that the transaction belween Mrs. Boyce and the complainant was not a 
sale of lands out of which a vendor's lien could arise, and that, even if 
it could be regarded as a sale, complainant received ail of the considéra- 
tion promised in the partition agreement, (that is to say, a deed with 
certain covenants;) and that, inasmuch as complainant did not in and 
by his conveyanoe to Mrs- Boyce expressly reserve a lien to secure the 
faithful performance of the covenants, no lien exists or can be implied 
for that purpose. The tirst gênerai question above proposed is accord- 
ingly answered in the négative. 

Passing to the second branch of the case, the most important question 
foi; considération is whether the covenant of spécial warranty niade by 
Mrs. Boyce in her deed of April 15, 1867, operated as a charge on the 
separate estate that she then owned? As she was a married woman at 
that time, she had no power to make a contract that could be enforced 
in a légal proceeding. The covenant that she made, therefore, if it is 
valid, can only be enforced in equity as a charge upon her separate 
estate. Rawle, Cov. (5th Ed.) §§ 305-307, and cases cited. From 
Bome allégations of the bill it would appear that the bill was framed par- 
tially upon the theory that the transaction between Mrs. Boyce and Mr. 
Barlow in 1867 was an e^change of property, and that Mrs. Boyce be- 
came bound by a covenant such as was once implied in case of an ex- 
change of property. This theory of the case, however, is wholly unten- 
able, as the transaction in question was not an "exchauge of property," 
but a voluntary partition. Furthermore, Mrs. Boyce's deed did not 
contain the necessary words to create an implied covenant such as was 
formerly implied when an exchange of lands took place. Id. § 270; 
Gambie v. McQlure, 69 Pa. St. 282; 3 Hil. Real Prop. C4th Ed.) 555. 
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I am also of the opinion that no implied covenant arose ont of the trans- 
action, treating it as a partition, for the reason that the partition was voî- 
untary, and not enforced. In such cases the rule seems to be that the 
parties to a partition must protect themselves by express covenants, and 
that none will be implied. Rawle, Cov. (5th Ed.) §§ 277, 278, and 
cases cited. The fact that Mrs. Boyce was a married woman, and could 
not bind herself at law, is a further objection to ail attempts to hold Mrs. 
Boyce liable at law upon any covenant that might possibly be implied 
as against a person not under disability. The only question to be con- 
sidered, therefore, on this branch of the case, is whether the express cov- 
enant made by Mrs. Boyce ought to be enforced as a charge agàinst her 
équitable estate in lands that hâve now descended to her heirs. It is 
claimed by counsel for the défendants that by virtue of section 669, Rev. 
St. Mo., which was in force on April 15, 1867, that her deed, notwith- 
standing the covenant of spécial warranty, only operated as a quitclaim, 
and that the damages resulting from a breach of that covenant are not 
chargeable upon the separate estate which she then owned. Section 669, 
last referred to, is as foUows: 

"A husband and wife may convey the real estate of the wife * * * by 
their joint deed, acknowledged and certifled as herein provided; but no cove- 
nant expressed or implied in such deed shall bind the wife or the heirs, except 
so far as may be necessary, effectually to convey from her and her heirs, ail 
her right. title, and interest expressed to be conveyed therein." 

The case of Bank v. Robidoux, 57 Mo. 446, and the case of Pratt v. 
Eaton, &5 Mo. 165, nnquestionably lend some aid to defendant's conten- 
tion, as in each of those cases section 669 was held applicable to a mar- 
ried woman's covenant contained in a joint deed by husband and wife, 
convey ing her separate estate. It is to be observed, however, thàt in the 
case under considération Mr. Boyce did not join in the deed executed by 
his wife, and for that reason the covenant contained therein does not fall 
within the language of the statute. The first paragraph of section 669 
refers exclusively to deeds executed jointly by husband and wife, and 
the last paragraph refers to covenants contained in such deeds as are men- 
tioned in the first paragraph, and to no other covenants, unless it be by 
implication. It may be further remarked that the décisions in Bank v.- 
Robidoux and Pratt v. Eaton, may hâve been influenced by an opinion 
which then prevailed to some extent in this state, that a married woman 
could not convey her separate estate by her sole deed, and that section 
669 related to con voyances of a married woman's separate estate, as well 
as to conveyances of her gênerai i^roperty, in which the husband had a 
marital interest. That view of the law bas lately been expressly over- 

ruled in the very récent case of Turner v. Shaw, 96 Mo. , 8 S. W. 

Rep. 897, in which it is held that a married woman may convey her 
separate estate by deed, without joining her husband. It would in ail 
probability now be held by the court of last resort (in conformity with 
the dissenting opinion in Martin v. Oolbum, 88 Mo. 235) that section 669 
is an enabling act passed to authorize a husband and wife to convey the 
wife's gênerai property, and that it has no référence to conveyances of 



her Bep^fate property, as to which she is to be regarded as afemesole. 
Tbe décision in Tumer v. Shaw, leads logically to that conclusion. But 
whether it would. or would not be so beld, section 669 ^s not in terms 
applicable to this case, because the covenant under considération was 
not contained in a joint deed executed by Mrs. Boyce and her husband. 
The resuit is that the effect of her covenant in the deed of April 16, 
1867, (that deed having been valid,) must be determined by the same 
rules that détermine when other contracts of a married womsn become 
a charge on her separate estate; and, as it bas long been the rule in this 
state that contracts of a'married woman, whether oral or written, when 
made with référence to her separate estate or upon the crédit thereof, 
become a charge against the same which a court of equity will enforce, 
no reason is perceived why the covenant made by Mrs. Boyce in the deed 
of 1867 may not be enforced against the separate estate which she owned 
at the date of the covenant, and eventually transmitted to her heirs. The 
covenant was contained in a deed conveying a part of her separate estate, 
and no reason can be assigned, consistent with the laws of this state, why 
it should not operate as a charge on the residue of her separate estate. 
Whiteddesv. Cannon, 23 Mo. 467; Kimmv. Wdppert, 46 Mo. 536; King v. 
Mittalierger, 50 Mo. 185; Martin v. Colbum, 88 Mo. 236, 237. The prés- 
ent bill, it is true, is not framed with a view of enforcing such a charge, 
and does not contain some of the allégations, at least, that are necessary 
to authorize such relief. For this reason the demurrers will be sustained, 
with leave to the complainant to amend if he so elects. 

With référence to the contention that the défendants cannot be pro- 
ceeded against jointly, and that the action is barred by limitation, and 
that the défendants, if liable, must be sued at law, rather than in equity, 
I will say that, after a careful considération of ail those points, my con- 
clusion is that none of them are tenable. If complainant proceeds to 
charge the défendants with a liability which Mrs. Boyce imposed in equity 
upon her separate estate by executing the covenant of spécial warranty, 
which bas been broken since her death, the proceeding is properly brought 
in equity, and against ail of the heirs jointly, and the breach of the cov- 
enant occurred so recently that the proceeding is not barred. Davia v. 
&mth, 75 Mo. 219. 



Schneider v. Missouri Glass Co. et al. 

{Circuit Court, E. D. Missouri, E. D. October 81,- 1888.) 

Patents por Inventions— Infbikgsmhnt—Pkbliminaby Injunction— Sre- 
TAiNBD Patent. 

A restraining order, pending suit for înfringement of a patent, will be 
granted where the patent bas been fortifled by one final décision in its favor, 
and by numerous interlôcutory orders of injunction granted by otber courts, 
and there bas been public acquiescence for soveral years in the validity of the 
patent. 
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8. Same — Plbadino — Cbbtaintt— Pboops. 

A bill in equity, praying for an injunction to restrain an alleged înfringe- 
ment of a patent for an improved lamo-shade holder, contained the avéraient 
that- défendant "has imported lamp-shade holdera adapted and intended by 
défendant to be used as a substantial part of the combination invented and 
patented by complainant. " Affldavits on file showed that défendant had im- 
ported certain shade-holders; that the shade-holders so imported •were the 
same as that exhibited to the court as an infringement of that manufactured 
by complainant, and which, by comparison, appeared substantially alike. 
Held, that the allégation as to infringement, and proof tendered in support 
thereof, were sufflcient to warrant an injunction. 

8. Same — Inpkingbmebt — Paets of Combination. 

It is no défense that défendant has not imported ail of the parts of com- 
plainant's combination, and that the part actually imported was adapted to 
other uses than as a part of complainant's combination; défendant not having 
explained the uses to wbich it intended to put the shade-holders. 

In Equity. On motion for an injunction pendenle lite, restraining the 
alleged infringement of reissued patent No. 10,087, for an improvement 
in shade-holders, granted April 11, 1882, to Bennett B. Schneider, as 
assignée of Cari Votti, the original inventer. 

Gifford & Browity for complainant. 

Ed. Ounnhigham, Jr., and Fowler & Fowler, for défendants. 

Thayeb, J. Since the first reissued patent of Cari Votti was held voîd 
by Judges Benedict and Blatchford for want of a sufficient description 
of the invention, in Schneider v. ThUl, 5 Ban. & A. 565, and Schneider v. 
Lovell, 10 Fed. Rep. 666, a second reissue has been obtained, which was 
SUBtained on final hearing in the case of Schneider v. Fountney, 21 Fed. 
Rep. 399, (U. S. Circuit Court, District of New Jersey, decided August 
30, 1884.) In the last-mentioned case the second reissue was assailed 
on the following grounds: (1) That the spécifications were still defect- 
ive in the respect pointed out by Judges Benedict and Blatchford; 
(2) that the invention had been anticipated; (3) that there was lack of 
patentable novelty; and (4) that the claims had been altered in the re- 
issue so as to cover a différent invention than that claimed and covered 
by the original patent. As a fifth défense défendants also asserted that 
they had not intringed, for that they had only sold one élément of the 
combination covered by the patent. It is true that the court in its dé- 
cision only mentions the first and last of the above-mentioned défenses, 
but, considering the elaborate arguments made in support of and against 
the other défenses, it must be presumed that they were also considered, 
and that they were not referred toin the décision because, in the opinion 
of the court, they involved questions of less doubt and difïiculty. It 
also appears from the moving papers that interlocutory iujunctions bave 
been granted on this reissue by several other circuit courts of the United 
States, after the service of orders to show cause why such injunctions 
should not issue j and that a large numberof dealers throughout thecoun- 
try hâve acquiesced for several years in the validity of the reissued let- 
ters. The utility of the invention is inferentially established by the large 
sales that bave been made, and by the large demand that appears to bave 
arisen for the patented article. The défendant is shown to be engagea 
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in the jobbîng trade, and, as it is said, bas recenlly imported lamp 
"shade-bolders" which infringe complainant's patent. The sale of the 
same to retail dealers in various places may entail much expensiye liti- 
^ation, besides interfering with the trade and priées which complainant 
and purchasers from him of the patented article hâve already established. 
Thèse are considérations which usually cpntrol the grant of an interlocu- 
tory restraining order, and they prédispose me to issue such an order. 
It is nôt'expected of course, nor would it be fair to either party, to enter 
upon a full investigation of the question of" anticipation "or "patentable 
novelty" or "expansion of the original claims" at this stage of the case. 
Those are questions which should be reserved for final hearing, inasmuch 
as the patent appears to be fortified by one final décision in its favor on 
thèse points, and by numerous interlocutory orders of injunction granted 
by other courts, as well as by public acquiescence. 
■'■ It is suggested by défendant that both the allégation as to infringé- 
ment, and the proof tendered in support thereof, is too vague to warrant 
an injunction. This objection must be overruled. It is averred in the 
bill, on information and belief, that défendant has imported lamp"shade- 
holders adapted and intended by défendant to be used * * * as 
a substantial part of the combination invented and patented" by com- 
plainant's assignor, The affidavits on file show that défendant has im- 
ported certain shade-holders, and the fact of such importation is not de- 
nied by defeindant. The affidavits further show that the shade-holders 
so imported are the same as the "Leopold shade-holder" exhibited to the 
court on the hearing of the motion, and by comparison of the one so ex- 
hibited with those manufactured by the complainant, and also produced 
as exhibits, it is évident that they are substantlally alike. With respect 
to the suggestion that défendant has not imported ail of the parts of com- 
plainant's combination, and that the part actually imported is adapted 
to other uses than as a part of complainant's combination, it is sufficient 
to say that, if they are intended for such other uses, it was an easy mat- 
ter for défendant to bave explained the uses to which it intends to put 
the imported shade-holders; and it has faiied to do so. WaUace v. 
Holmes, 5 Fish. Pat. Cas. 37. Upon the whole, I conclude that it la a 
proper case in which to grant a restraining order pending suit, and such 
an order is accordinglygrantt'd,totake efFecton filing a bond for $5,000, 
and after service of the order on the défendant. 
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SCHLICHT & FlELD Co. V. CHICAGO SeWING-MaCHINE Co. et ol. 

{Oireuit Court, JV. B, Minois. November 5, 1888,) 

1. Patents for Inventions — Novblty—Lbttbr- Files. 

Letters patent No. 317,909, issued July 29, 1879, to Frederick "W. Smith and 
James t5. Shannon, for an improvement in paper-holders, cover a novel and 
patentable device, and are valld. Following Hhannon v. Printing Co., 9 Fed. 
Bep. 205. 

3. BAME— INPMNGEMBNT— COLOKABLE CHANGES. 

Said patent is infringed by défendants' device, which is in ail respects sjm- 
ilar, except that the function of movement is transferred from the vibrating 
wires to the receiving wires, a merely colorable change, which any mechanic 
might easily make. 
3. Samb— Who Entitled to— Estoppel. 

Th« testimony of one of two joint patentées, and alleged joint inventer*, 
that he was in fact the sole inventer, is neutralized by his former oath, taken 
for the purpose of obtaining the patent. 

In Equity. Bill for infringement of patent. 

This Mil was brought by the Schlicht & Field Company agaînst the 
Chicago Sewing-Machine Company, Luke L. Miller, and Daniel H. lé- 
eminger. 

Banning & Banning & Payson,iov coïaç\2im&ni. 

M. W. Robinson and C. M. Hardy, for défendants. 

Blodgett, J. The bill in this case asks for an injunction and an a(lv 
counting by reason of the alleged infringement of patent No. 217,909, 
granted July 29, 1879, to Frederick W. Smith and James S» Shannon, 
for an "improvement in paper-holders," The invention covered by this 
patent is described by the patentées in their spécifications as follows: 

"Our invention relates to that class of paper-files or temporary bindets 
adapted, by having separable uniting wires, toallowof the witlidrawal of an-y 
one of many papers thereon held, or the insertion of papers between those al- 
ready on the file, without disturbing the order in which the otliers are plaéed. 
The object of our invention is to provide a file more prompt and positive in 
its action, less calciilated to tear the papers filed thereon, more convenient of 
manipulation, and adapted, in its double form, èspecially, to serve as a writ- 
ing tablt't for the lap or desk. It consists — First, in a paper-holder, with du- 
plex parallel hinged transfer wires made from one pièce; second, in a papel:- 
holder having the fixed wires and movable wires securedto the same connéct- 
iug plate, whereby those parts may be separately packed and attaclied to any 
desired base-board ; third, in the structure of the puncturing wire ; fourfh, in 
. the felt or plush covering for the bottom of the base-board; flfth, in the stop 
to limit the movement of the hinged wires." 

This patent was before this court in the case of Shannon v. Printing Gbj, 
reported in 9 Fed. Rep. 205, in which the validity of the patent was 
sustained, and nothing shown in the record in the présent case induces 
me to, in any degree, modify or change the conclusions there arrived at. 

Infringement is charged in this case of the first, second, third, fourth, 
fifth, and seventh claims of the patent, which are: ■ ■' 
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"(1) The combinat] on, in a paper-holder, of a base-board, two parallel fixed 
punctuiàng wires, and two parallel hinged transfer wires, made in a single 
pièce, 'afrainged thereon as shown, to form two parallel rings, adapted to be 
opened and closed at pleasure, substantially as and for thepurposes set forth. 

(2) In combination with the duplex file or paper-holder, substantially as shown, 
a rigid Connecting part, joining the hinged wires, so that both may be rotated 
or held by applying force for the purpose to either, substantially as set forth. 

(3) In combination with the fixed wires, T, and the moveable wires. H, the 
plate, P, constructed to give hinged support to H at h, h, and to hâve the cen- 
tral spring, S, ail arrangea and ada,pted to operate substantially as desc-ribed. 

(4) The combination, with the fixed wires, ï, and hinged wires, H, of the 
plate, P, having the hinge-arms, B, and the spring-tpngue. S, and supporting 
said wires. T and H, in warking position, whereby the working parts of the 
file or paper-holder are adàpted to be applied to any tablet by screws, a, a, 
substantially as and for the purposes specified. (5) In a paper-holder having 
a tubular puncturing wire, sharpened by having its end beveled from oneside 
to the other^and a second wire entering the tube to serve as a transfer wire, 
the înwardly bent or curved form of the beveled point of the tube, whereby 
the said point may lie close to the transfer wire, substantially as described, 
and for the purpose set forth. " " (7) In combination with the h inged wires. H, 
and a spring operatingthem, as described, a stop, s, or stops, * and s', arranged 
to arrest the throw of the wires, H, substantially as and for the purpose set 
forth." . 

Défendants deny infringement of the patent, and also attack the va- 
lidity of the patent upon the ground;that Smith, one of the patentées, 
has testified in this case, that be was the only inventer of the déviées 
covered by the patent, and that Shannon, the other patentée and alleged 
i;iventor,had nothing to do vvith the invention. , 
.'jln regard to thé second matter of, défense, whicb was not considered 
in ibé, former, case, I will merely say that Sniith,h8tving applied for a 

, pateîit as.the joint invention of hiniself and Shannon, should be estopped, 
as against any bonafide owner of the patent, from now defeating it by 
proof tending to show that he took a false oath, or imposed upon the 

, patentrofBcé for the purpose of obtaining the patent. Proof that Smith 
was the sole inventor is undoubtedly admissible to defeat the patent, 
but it must come from some one else than himself; because he has 
given the patent life by one oath, and cannot now be heard to destroy 
it by another oath. Gertainly, as much faith must be placed in the af- 
fidavit which the law required him tp make at the time he applied for 
thé .patent, showing that the devicé covered by the application was 
th,e joint, invention of himself and Shannon, as should now be given to 
his déposition in this case wherein he claims to be the sole inventor. 
Sothat it may be said, for the purposes of this question of fact, that 
the tèstimony of Smith is neutraiized by his conduct in applying for 
and obtaining a patent; and this leaves the question, as to whether or 
not Smith was the sole inventor, to the tèstimony of Blades, the other 
witness called by the défense upon this point, and Blades' tèstimony 
goes ,to sh<}w that Shannon and Smith were çonsulting togetlier and 
acting together in perfecting and completing the invention. Smith was 
a imeQhanic,; ftnd it would seem, both from his own tèstimony and that 
of Blades, that he was attempting to invent a letter-file, and that what 
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he was doing was done under the constant supervision and criticibiii of 
Shannon, and from the testimony it would seem ttiat suggestions were 
made from time to time by Shannon; and the court at tliis time, and 
in the light of the testimony before it, cannot see but what the ideas 
embodied in the machine were as essentially those of Shannon as of 
Smith. Hence the défense that the patent is void, because of Smith's 
being the sole inventer, is not sustained. 

The défendants manufacture and sell a letter-file consisting of re- 
ceiving wires, upon which the papers to be filed are strung, and arched 
wires adapted to come in contact with the receiving wires, so as to 
form, with the receiving wires, a continuons ring or arch, upon which 
the papers may be turned for the purpose of inspection or examination, 
the same as is provided for in the complainant's patent, but in the 
defendant's device the receiving wires are so arranged that they rock 
forward from out of contact with the arched wires. This seems to 
me to be merely a colorable change in the construction of the device; 
the transfer of the function of movement from the vibrating wires to 
the receiving wires is merely such a change as, with the complainant's 
patent before him, any mechanic might readily make, and is but an 
attempt at an évasion of the idea covered by the complainant's patent. 
The case seems to me to come closely within the principle announced 
in Adams v. Manufactwing Co., 3 Ban. & A. 1, where it was said: 
"Changing the position of a part of a machine does not avert infringe- 
ment, where the part transposed performs the same function as before." 
I therefore find that the complainant's patent is valid, and that the de- 
fendant's inftinge, and a decree may be prepared accordingly. 



ScHLicHT & FiELD Co. V. Sherwood Letteb-Fiue Co. 

(Circuit Court, Jf. J), Illinois. November 6, 1888.) 

Patents for Iitvbntions — Novelty — Lbtteb-Ftles. 

Claim 1 of letters patent No. 354,847, granted March 14, 1882, to James S. 
Shannon for a paper-file. in which the invention claimed is an ordinary pnnch 
attached to the base of the file, "adapted to simultaneously punch two holek 
in the paper, in position and of size to admit the receiving wires, " is void for 
want of patentability in the device. 

In Equity. On bill for infringement of patent. 
Banning & Banning & Paysan, for complainant. 
Dyrmforth & Dyrer^orHi, for défendant. 

BiX)DGETT, J. The bill in this case charges the défendant with the 
infringement of letters patent No. 254,847, granted March 14, 1882, to 
James S. Shannon, for a paper-file; and asks for an injunction and ao- 
counting for damages. In his spécifications the patentée sayô: 
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"Thîs Invention relates to paper-flles having receivlng wires; and it con- 
sists in providing a punch attached to the file base or tablet, adapted to simul- 
taneouslypunch as many holes in the papers to be flled as there are receiving 
wires on the file, and to punch them somewhat largerthan, and in proper 
position to admit, said receiving wires. By this means the papers may lie 
doser and smoother on the flle. They may be shif ted more f reely on the wires, 
and the apertures therein are not torn out or enlarged in iîling or shifting 
them. It is more particularly intended as an improvement on the files de- 
scribed in letters patent of the United States Nos. 217,907 and 217,909, dated 
July 29, 1879, wherein the receiving wires are sharpened to puncture the pa- 
pers, and wherein transferring wires are einployed in connection with the re- 
ceiving wires. In the use of said files the papers are often shifted from one 
pair of wires to the other, and it is found that in such fréquent transfers the 
apertures made by the puncturing wires are apt to be torn out or enlarged. 
Moreoyer, in the act of filing, by thrusting the papers dovvn upon the wires, 
the edgës of the apertures so made are ragged; a burr, so tp speak, is formed 
about the holes in the paper; and in pressing the papers down, and in shift- 
ing them, the burrs of one sheet enter the holes in the adjacent sheet above 
it, so that the sheets are not readily separable without inconvenience or tear- 
ing. By providing on the flle a punch adapted by a single motion to eut clean- 
edged holes in the papers corresponding with the number and position of the 
receiving wires, and a little larger than the wires, the papers so punched may 
be more eipeditiously flled ; they will be flat and compact upon the tablet; 
thèy may be freely transferred from the receiving to the transfer wires, and 
bâck again; and in no ordinarily careful handling are they liable to be torn." 

Noclàim ia made in this case upon the form of construction embodied 
ia the punch, but the patent covers simply and only the idea of afSxing 
to a letter-file tablet a punch for the purpose of perforating the papers to 
be filed, so that they may be more readily manipulated upon the receiv- 
ing wires of the letter-file. 

Infringement in this case is charged only as to the first claim of the 
patent, which is: 

"(1) The paper-flle described, consisting of a base, A, and two parallel re- 
ceiving wires, B,B, provided with a double punch mounted upon the same 
base, and adapted to simultaneously punch two holes in the paper in position, 
and of size to admit the receiving wires, substantially as set forth." 

The défenses set up are (1) non-patentability of the device; and (2) 
that défendants do not infringe. 

The défendant manufactures and sells a letter-file containing receiving 
and vibrating wireSi,-operating substantially like thpseshown in thecom- 
pîainant's patent, with a punch located under the arch of the vibrating 
wiï-és, so that the papers to be filed are passed through the space between 
the ends of the receiving and vibrating wires to the punch, where they 
are perforated; when they may be retracted or drawn back, and passed 
over the receiving wires, upon the file. The defendant's punch is at- 
tached to the tablet, and in that respect is like the complainant's, al- 
though, in the exhibits of the complainant's and defendant's tablets of- 
fçred in évidence, the defendant's punch is located at a difi'erent place 
ffomthe location of the punch on the complainant's tablet; but, as there 
jsnà spécifie place designated in the complainant's patent as to where 
the punch shall be located, I do not know that this. différence is in any 
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epecial degree material in the considération 6f this case; so thait the case 
«mply présents this question: Is it patentable to locate any kind ofa 
punch, upon a paper-file so that the papers to be âled thereon may be 
punctured by the punch, to enable them to be morereadily passed upon 
the receiving-wires of the file? It is obvions that the punch perforpisno 
new function, by reason of its being attached to a, tablet, from what it, 
would if it were attached to a table, window-sill, or any other location, 
where it could be used readily in connection with the tablet; and a pat- 
ent, therefore, merely for this attachment, seems to me to corne entirely 
within the principle laid down by the suprême court in Hailes v. Van 
Wormer, 20 Wall. 353, and Reckendorfer v. Faber, 92 U. S. 347. In the 
latter case the patent was for the idea of attaching a pièce of rubber to 
the end of a lead-pencil, so that the rubber could be used readily to erase 
pencil-marks. In that case the rubber performed no new function by 
being attached to the pencil. It was undoubtedly a convenient arrange- 
ment, whereby the rubber was readily at hand to erase or correct any 
mistakes made in the use of the pencil, but it was still nothing but an 
eraser attached to the pencil. And the court in its opinion says: 

"This cpmbination consists only of the application of a pièce of rubber to 
one end of the samei pièce of wood which makes a lead-pencil. It is as if a 
patent should be granted for an article, or a manufacture, as the patentée pré- 
féra to term it, consisting of a stick twelve inclies long, on bne eïidof vvWch 
is an ordinary hammer, and on the other end ils a screw-driver or a tàck- 
drawer, or, what you will see in use in every retail shop, a lead-pencil, on bne 
end of which is a steel pen. It is the case of a garden rake, on the handle 
end of which should be placed a hoe, or on the other, side of the same end of 
6f which should be placed a hoe. In ail thèse cases there mîght be the ad- 
vantage of carrying about one instrument instead of two, or of avoidiïig thé 
lîability to loss or misplacing of separate tools. The instruments placed bpon 
the same rod might be more convenient for use then when used separately. 
Each, however, continues to perforai its own duty, and nothing else. No eî- 
fect is produced, no resuit follows, from the joint use of the two. A handle 
in common,— a joint handle, -^doe.s not create a new or eombined opeiîation, 
The handle for the pencil does not create or aid tliè handle for the eraser. 
The handle for the eraser does not create or aid the handle for the pencil. 
Each has and eacb requires a handle the same as it had and required, without 
référence to what is at the other end of the instrument; and the opération ,pf 
the handle of and for each is precisely the same, whether the new article ïs or 
is not at the other end of it. In tins and the cases supposed you havéhiit à 
rake, a hoc, a hammer, a pencil, or an eraser, when you are done. Tlie laW: 
lequires more than a change of form, or juxtaposition of parts, or of the ex- 
ternal arrangement of things, orof the oixier in Which they are used, to give 
patentability." 

So hère the punch performs no new or increased function by being at- 
tached to the tablet. It is still nothing but a punch, and, as the proof 
shows, is often attached to a table, or some other permanent fixtùre, s6 
as to be convenient for use in connection with several tablets.. I ihere- 
ibre think that this is but an aggregation of parts, and, as such, does no* 
çome within the fieldof invention. In Pickmn.g,v. McOuMough,104:\].S. 
310f the suprême court, speaking by Mr. J-ustice MATTHtews, Baid;- . 
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"In the;pateptable combJnatioi),of old éléments, ail fcbeconstituents must 
so enter iBto.it as that each. qualifies, every other. * * ,* It must f orra 
éither a new noachine of a distinct chàracterand functjoii, Or prddnce aresiilt 
due to thé joint co-operating adtion of àll the éléments; it is notthe mère add- 
ingtogetherofseparate contributions." 

Fot thesè reasons I consider the défense of non-pàtentability is fully 
niade ûut, and the bill is dismissed for want of equity. 



; ScHLicHT & FiELD Co. r. Sheewood Lettee-File Co. 
(Circuit Court, 2f. D. Illinois. November 5, 1888.) 

Patents pob iNVENTrows—NoTELTY—LETTER- Files. 

dâîm 1 of letters patent No. 217.807, granted July 39, 1879, to James S. Shan- 
non for an "iinprovement in temporary binders, " the invention claimed con- 
sisting of the use of vertical and vihrating wires in pairs for flling papers, is. 
void for want of novelty. Tbe Bussey patent, issued January 8, 1878, antici- 
pâtes the combination of a single yibrating wire with a flxed vertical wire, 
and there is no invention in merely duplicating the wires. 

In Equity. On bill for infringement of patent. 
Banning & Banning & Paysan, for complainaut. 
JDymt/ortA tfc Z)yren/or<A, for défendant. 

Blôpgbït, J. By the bill in tbis case the défendant is charged with 
the infringénient of letters patent No, 217,907, granted July 29, 1879, 
to James S. Shannon, for an "improvement in temporary binders," and 
an inj;unction and accounting for damages are asked for. The patentée 
in his spécifications says: 

"My invention relatf'S to a novel construction in temporary binders of the 
class havi'ng flxed receiving wires, and hinged or vibrating transfer wires ; 
and consists^^îVsi, în 'giving moveraent to the latter on a vertical axis, for 
the purfiose of swinging their free ends towards or from the f ree ends of the 
flxed wires; secowd/y, in ineans.provided andarranged suljstantiallyas lierein 
shown and deScribed, whereby the veriically vibrating wires are held station- 
ary, eitiiérin contact uith or remo»ed from the flxed wires; and, thirdly. In 
Connecting the two swinging wires of a double flle, so that in rotating one 
the oth. r is àlso ôperated." 

The patent contains four claims, but infringement is hère charged only 
as to the first, which is in the following words: 

"(1) In combination with tlie flxed wire, B, and the base. A, the arelied 
vibrating wire, C, having a positive rotary raovement.in the axis of Its verti- 
cal porticsui 5V.Uereby its free end may be stvung mto contact with or away 
from the free^nd of tlie flxed wire, substantially as described." 

The icomplainânt bas filed a dlsclaimer, which is in the following 
*ordS':j^ .■'.■.■ ;:■,.,: 

"Yobtipetitioner is aware that in the patent to William 0. Bnssey, No^ 
lOSii^SSiiissued January 8, lS7tj, for &\\ improvement in biU-âles, an arrange- 
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ment of a base-plate, oneflxed vfire, and one arched vibrating wire areshown, 
bnt in that and similar arrangements, where only one wire is used, there is 
nothing to steady the papers, and prevent them from turning to one side or 
the Other. Your petitioner, therefore, limita the flrst claim of said patent to 
a combination with the flxed wire, B, and the base. A, of the arched vibrat- 
ing wire, €, having a positive rotary movement in the axisof its vertical por- 
tion, when the fixed and vibrating wires are used in pairs, whether operating 
simultaneansly, or each separately, as shown and described in said patent." 

So that by this disclaimer the complainant limits this first claim to 
the use of the vertical aiïd vibrating wires in pairs. The patent showa 
devices whereby the vertically vibrating wires are held stationary, either 
in contact with or removed from the fixed wires; and also a device 
Tvhereby the two vibrating wires are rotated simultaneously by pressure 
upon either one. But thèse two devices for holding the wires station- 
ary, either in contact with or away from the fixed wires, and for oper- 
ating both wires simultaneously, are not involved in this suit. The.dè- 
fenses interpûsed are (1) that the patent, as shown by this first claim, is 
yoid for want of novelty; (2) that défendant does not infringe. 

The disclaimer filed by the complainant admits that the Bussey patent 
of January 8, 1878, anticipâtes the combination of a single vibrating or 
arched wire with a fixed vertical wire, as shown by the first claim of 
complainant's patent; but complainant has attempted, by the disclaimer 
.filed, herein, toobviate the effect of the Bussey patenty by Hmiting the 
, •complainànt's device to a tablet or letter-file containing at least aipair of 
j,wiree; so th.E^t we now hâve to deal with coppiplainant's patent, as 
amended or limited by the disclaimer, as consisting # two vertic^kwises 
and two vibrating wires, each vibrating wire" co-acting with one of the 
vertical wires to form a continuons arch or ring, so that the papers upon 
the file may be passed over from the spindle onto the transfer or vibrat- 
ing wire for the purpose of removing the letter or paper from the file, 
without disturbing the relations of the other papers upon the file, and 
the vibrating wires having a free moVement on their vertical axis, so as 
to admit the swinging of the free ends into contact with or away from 
the ends of the fixed wires; and the question now is, it being conceded 
that the Bussey patent showed a single vertical or vibrating wire corîict- 
ing with a fixed vertical wire, precisely like the single vertical ànd vi- 
brating and fixed wires described in the first claim of the complaiiiant's 
patent, is there any invention in duplicating thèse wires so as to hang 
the papers to be filed upon two spindles instead of one? That there may 
be some advantage in holding the papers by two points of suspension or 
.attachment to the letter-file or temporary binder, as it is called in this 
patent, is probable; but, when Bussey had shown thé method of making 
a file with one set of wires, could there be any invention in simply mak- 
ing a letter-file with two such sets, so as to hav^e two points of attach- 
ment of the papers to the letter-file, thereby, in the language of the 
■disclaimer, :"stèàdying the papers, and preventing them from turning 
to one side or the other?" It does not seem to me that this mère du- 
plication of parts calls for the exercise of inventive talent. There is no 
anore invention in fasténing papers to a letter-file by two points of at- 
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tachment, înstead of one, than tîaere would be în fastenîng a board to a 
pièce of studding or beam by two nails instead of one. In Dunbar v. 
Myers, 94 U. S. 187, the patent was for putting deflecting plates on both 
sides of a circular saw for cutting veneers. It was conceded that the use 
of a deflecting plate on one side of the saw was old, and the court said, 
at page 195: 

"Grant that two such plates are in certain cases better than one used alone; 
stiU the question arises whether it involves any invention to add the second 
plate to a machiniB already constructed with one plate. Beyond doubt, every 
.^operator, who had used a machine having one deflecting plate, knew full well 
■ what the f unction was that the deflecting plate was designed to accomplish, 
and the reasons for placing it at the side oftbe saw are obvions to the under- 
standing of èvery one who ever witnessed the opération of a circular saw. 
Ordinary mechanics know how to use bolts, rivets, and screws, and it is obvi- 
ons that any one knovving how to use such déviées would know how to arrange 
a deflecting plate at one side of a circular saw which had such a device prop- 
erly arraniged on the other side — it being conceded that both deflecting plates 
are constructed and arranged précisely alike, except that one is placed on one 
side of the saw, and the other on the opposite side. Both are attached to the 
frame in thesamémanner; nor is itshown, either in the spécification or draw- 
ings, that there isanything peculiar in the means employed for arranging the 
deflecting plates at the sides of the saw, or in attaching the sarae to the frame. " 

■ And thesame rule was foUowed in MiUner v. Voss, 4 Hughes, 262. 
I am therefore of opinion that, in the light of the Bussey patent, the 
complainant hasgained nothing by the attempt to limit this patent to 
the use of the wires in pairs; and I must therefore ând that this patent 
is void for want of novelty. 



Joël v. Gesswein. 

(Cflreuit Court, 3. D. Aew York. jSTovember 10, 1888.) 

Patents for Inventions— Novelty— Stone Sbttings. 

Letters patent No. 819,095 granted to Samuel Joël, June 3, 1885, for an Im- 
proveœent in holders for the settingg of stones, the object being to provide a 
convenient tool to hold the metallic setting flrmly while it is being manipu- 
lated by the workman prior to the réception of Ihe stone, are void for want 
of novelty. 

In Equity. Bill for infringement of letters patent No. 319,095, filed 
by Samuel Joël against Frederick W. Gesswein. 
Julius J. Frank, for complainant, 
Henry 0. Atwater, for défendant, 

CoXE, J. On the 2d of June, 1885, letters patent No. 319,095 were 
granted to thé complainant for an improvement in holders for the set- 
tings of stones. The object of the patentée was to provide a convenient 
tool to hold the metallic setting firmly while it is being manipulated by 



ÂM KNBE V. SEÂBURY. 59S 

the workman prior to the réception of the stone. The size of the tool 
varies according to the size of the setting. The complainant's record con- 
tains the letters patent and proof of infringement. No évidence in re- 
buttal was oflfered. The défense is want of novelty. The défendant in- 
troduced an engraver's large wooden chuck, known as "Kxhibit No. 6." 
The complainant concèdes that if this chuck, or others similarly con- 
structed, were made prior to the alleged invention, the patent must be 
declared invalid; the différence in size being unimportant. This conces- 
sion simplifies the issue. The proof is clear that thèse anticipating de- 
vices were known and in use long prior to the complainant's patent, 
The défendant saw them as early as 1877. One of the witnesses recol- 
lects seeing them in 1879; two others, in the spring of 1884. This évi- 
dence is criticised, and some circumstances which tend to cast doubt 
upon its cor^ectness are pointed eut; but, as it is net contradicted, and 
cornes from the lips of respectable and unimpeached witnesses, there is 
no justification for arbitrarily disregarding it. Upon the record as pre- 
sented, tho patent is unquestionably void for want of novelty- 

It is unnecessary to consider letters patent No. 289,106, granted to 
the complainant, November 27, 1883, for the reason that it was admit- 
ted on the argument that the défendant had aot infringed. The bill 
must be dismissed, with costs. 



Am Emdb V. Seabuky «i al. 
(Circuit Court, 8. D. Nm 7t»-k. November 15, 1888.) 

1. Patents fo» Intentions— SpEciFiCATiONfe—CERTAiiîTY. 

Letters patent No. 181,034, issued August 15, 1876, to Charles G. Am Ende, 
for an improvement in borated cotton, describe the process as foUows: "I flrst 
prépare a solution of boracic acid, in the usual manner, and add thereto a 
email proportion of glycérine, * * » The cotton, either in bulk or -wadding, 
is next immersed in the solution until well impregnated therewith, and then 
. pressed, to discharge ail surplus solution, or 90 much thereof as may be re- 
quired. The cotton is then dried, and ready for use." Held, that while the di- 
rections contained in this specitication might seem vague and indeflnite to a 
person not skilled in chemistry, they were sufficiently clear to be compre- 
bended by persons skilled in the art to which the patent relates, which is suf- 
flcient. 

2. Same— Anticipation. 

Held, also, that none of the journal articles in évidence anticipate said pat- 
ent, as none of them indicate the use of cotton saturated with a solution of 
boracic acid and glycérine in the manner described in the spécification. 

In Equity. Bill for infringement of patent, brought by Charles G. 
Am Ende against Seabury & Johnson. 
Arthur V. Briesm, for complainant. 
Norman T. M. MeUisa, for défendants. 

CoxE, J. The complainant is the ownerof letters patent No. 181,024, 
granted to him August 15, 1876, for an improvement in borated cotton. 
v.SBF.no.lO— 38 
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The object of the înventor waa to produce a simple and înexpensive an- 
tiseptic dressing by combining the various advantages of cotton fiber with 
those possessed by boracic acid and glycérine. The spécification asserts 
that prior to the invention boracic acid had been used as a preservative 
agent only in a fluid state or as a powder, and that it was necessary to 
immerse the matter to be preserved in the fluid, or cover it completely 
with the powder, requiring, in either case, large quantities of the acid, 
The inventer accomplishes a better and more permanent resuit in a much 
simpler and more convenient way by saturating the cotton with the acid 
and glycérine in small proportions; thus adding to their preservative 
properties the gemi-filtering quality and elasticity of the cotton. The 
manner of producing the borated cotton is described in the spécification 
as foUows: 

"I flrst prépare a solution of boracic acid in tlie usual manner, and add 
thereto a small proportion of glycérine. For the préservation of tender sub- 
stances, sucb as veal, I may also add f rom 10 to 40 per cent, of soda or potasb, 
never sutBcient, however, to reach neutrality. The cotton, either in bulli or 
wadding, is liext imniersed in the solution until well impregnated tlierewith, 
and then pressed, to discharge ail surplus solution, or so much thereof as may 
be required. The cotton is then dried, and ready for use." 

The claim is for "the borated cotton, being cotton fiber which is satur- 
ated with boracic acid and glycérine, substantially as herein shown and 
described." The défenses are that the spécification is not so clear and 
explicit as to enable a person skilled in the art to practice the inven- 
tion, and that the patent is void for lack of novelty. Infringement is 
clearly established, aild is not denied in the briéf submitted for the de- 
fendants. In considering the question presented by the first défense 
it should be remembèred that the language criticisèd by the défendants 
is addressed to persons skilled in the particular art to which it re- 
lates. To a lawyer or a banker the spécification might seem vague, and, 
■perhaps, meàningless; but a pharmacist, a chemist, or even an educated 
physician would hâve little difliiculty in understanding it. When the 
patentée says he prépares a "solution of boracic acid in the usual man- 
ner," he means as it bas formerly been prepared. He speaks of it ashe 
would speak of a solution of camphor or alum. Every druggist knows 
what he means. He certainly might hâve been more definite when he 
says that he adds to this solution "a s?naM proportion of glycérine," but 
it is thought that the intelligent chemist, setting out properly to combine 
the enumerated ingrédients into which the cotton is to be imniersed, and 
with which it is to be impregnated, could hardly go astray. Indeed, in 
examining the extracts introduced by the défendants to establish lack of 
novelty, copied from pharnjaceutical journals of conceded réputation and 
authority, we find similar language used. Thus, in the Druggists' Cir- 
cular and Chemical Gazette it is stated that Dr. Edmunds had used "a 
solution of boracic acid," and in the Journal de Pharmacie it appears 
that Prof. Gubler saturated his wadding with "a certain quantity of glyc- 
érine." The formula for preparing this dressing is then given. "It is 
only necessary," says the writer, "to pour a small quantity of glycérine 
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over the square sheet," etc. Such expressions would seem to belong to 
the nomenclature of the art. The expression " well impregnated " means 
thoroughly, completely impregnated; the word "well" being used in the 
sensé that a housewife might use it when telling her domestic to keep 
the bread or the joint in the oven until well done. Tested by the rule 
of Loom Oo. V. Higgins, 105 U. S. 580, the spécification would seem to 
be sufïibient. 

The article translated from the Journal de Pharmacie et de Chimie 
is not an anticipation. It is entitled "Glycerized cotton, for dressing 
wounds." There is no référence to boracic acid. Two of the elem'ents 
of Am Ende's combination, boracic acid and water, — the acid in solu- 
tion, — are wanting. True, it is stated that Prof. Gubler found this wad- 
ding perméable to ail médicinal liquids, but there is no hint that he 
knew that with it could be combined the preservative properties of bor- 
acic acid in an tocrystalized condition as a convenient, effective, and per- 
manent antiseptic composition. The article in the American Journal of 
Pharmacy of March, 1867, shows great familiarity with the characteris- 
tics and uses of glycérine on the part of the writer. He knew its ex- 
cipient, tiygroscopic, and penetrating properties. He knew that it was 
a sol vent for boracic acid, but he certainly did not know — at least hedid 
bot divulgie the knowledge — that it could be combined with dissolved 
bpracic àcid, and thùs held in cotton fiber for antiseptic purposes. The 
quotation from the Druggists' Circular of June, 1875, is entitled "Boracic 
Acid," and describes a case of amputation in which the surgeon employed 
a "dressing of lint steeped in a hot saturated solution of boracic acid." 
This dressing was probably applied in a moist condition to the wound. 
No glycérine was used. It cannot be demonstrated from the proofs that 
ahy one, prior to Am Ende, accomplished what he has described and 
claimed. Even thbugh there be a doubt, it should be resolved in favor 
of the patent. The fact that others had done something quite similar, 
that they had used separately, or in différent combinations, the ingrédi- 
ents of his claim, should not affect his patent. AU that is described in 
the prior publications the défendants may use with perfect impunity. 
They may use "lint steeped in a hot saturated solution of boracic acid," 
or "wadding saturated with a certain quantity of glycérine," or boracic 
acid dissolved in glycérine; but they should not be permitted to use cot- 
ton saturated with a solution of boracic acid and glycérine in the mari- 
ner described in the spécification, for that belongs to Am Ende. The 
complainant is entitled to the usual decree. 
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DuBSAM HousE Dbainage Co. p. Aemstbong. ' 

Ifiircuit Court, S. D, HTm York. November 19, 1888. 

Patents fok IinrENTiONS—lNFEiNGEMENT— Drainage System. 

Letters patent No. 385,754, issued December21, 1880, to Caleb W. Durham, 
were for an invention of a drainage System, which supports itself independ- 
ently of the building, upon pillars of masonry on which is laid the main waste- 
pipe, connected at the lower end of a vertical soil-pipe, to which are rigidly 
fastened the branches running to various parts of the building. The inven- 
tion also claims a combination of a cast water-closet fltting provided with & 
tlange for the réception of the water-closet, with the rigid branch-pipes. The 
defsndant's apparatus consists of a main drain laid under ground, and rest- 
ing upon the earth, with the soil-pipe extending perpendicularly to the sec- 
ond story, thence at an angle of 60 degrees to the third story, thence perpen- 
dicularly to the roof. The soil-pipe above the angle found support from the 
flanges at the- ends of the branch-pipes resting on the floor in each story, but 
was not otherwise self-supporting. Meld no infringement. 

In Equity. Bill for infringement of a patent. 

Action by the Durhain House Drainage Company, pf New York, against 
James Arrastrong for the infringement of letters patent No. 235,754, 
granted to Caleb W. Durham for an improvement in drainage apparatus. 

Tutde, GoodeU & Brooks and John H. Kitchm, for complainant. 

George V, Brower, for défendant. 

CoxE, J. The complainant's patent, No. 235,754, was granted to 
Caleb W. Durham, December 21, 1880, for an improvement in drain- 
age apparatus for houses and other buildings. The central idea of the 
invention is a drainage System which supports itself independently of 
the building in which it is located. The object of the inventor was to 
prevent the escape of sewer gas, caused by the loosening of the joints and 
the breaking or disarrangement of the parts of the apparatus, occasioned 
by the settling, rocking, or rolling of the building, and the différent parts 
thereof. This resuit is accomplished by laying the main waste-pipe in 
an inclined position upon pillars of masonry. To this is attached a 
vertical soil-pipe, which extends np through the various stories of the 
building, its lower end being screwed into an elbow, which supports it 
directly upon the masonry. From this soil-pipe rigid branches extend 
coiinecting it with the water-elosets, the whole being supported by the 
vertical pipe, as a tree supports its branches. The three claims alleged 
to be infringed are as folio ws: 

"(2) The combination with the drain, of the vertical soil-pipe, and a sup- 
port therefor, indépendant of the building, eubstantially as specifled. (3) 
The combination with tiie rigid soil-pipe, and an indépendant support there- 
for, of the rigid branch-pipe, upon which the water-closet fltting is supported 
and secured, substantially as and for the purpose specifled." "(5) The com- 
bination of the cast water-closet fltting provided with a flange for the récep- 
tion of the water-closet, with a rigid branch-pipe, substantially as specifled." 

Défendant has placed a drainage apparatus in a building known as 
"Trinity Factory." It is chiirged that in so doing he has infringed. The 
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main drain-pipe of the defendant's structure is laid in a trench beneath 
the surface of the ground. There are no pillars of masonry. The pipe 
rests on the natural earth, in a manner well known long before the date 
of the patent- The vertical soil-pipe is connected to the drain by an el- 
bow joint which also rests upon the earth. This pipe is perpendicular 
until it reaches the second story above the basement when it runs at an 
angle of about 60 degrees to the third floor. Above the third floor the 
pipe is again perpendicular to the roof. At the angle the pipeis 10 feet, 
9 inches in length, the deflection is 8 feet, 3 inches. Above the angle 
the weight of the pipe and branches is 2,547 pounds. This portion of 
the apparatus was constructed separately from the lower portion, being 
held temporarily in position by timbers and ropes. When completed it 
fOUnd ample support from the flanges at the ends of the branch-pipes 
resting upon the floor in each story. Had it been independent of the 
building, it would hâve fallen when the temporary supports were removed. 
That the slanting pipe which connects the upper with the lower sections 
is incapable alone of upholding the weight above it was demonstrated by 
A practical experiment. A similar pipe was placed at the same angle, 
-and it was found that it broke at the joint with less than one-half the 
weight in question. It is true this experiment was ex parte, — such ex- 
përiments usually are, — but this présents no excuse for arbitrarily re- 
jèctihg the évidence, especially as it is not traversed or impeached. It 
was also proved that the branches from the soil-pipe were tightly packed 
iiroiind with brick, slate, and asphalt, and that their flanges rested on 
the floor, and served to hold the main structure in position. In fact it 
seems to be clearly established that the drainage System of the "Trinity 
Factory" is not independent of the building, but a part of it, and dé- 
pendent upon it for support. If the building settles or rocks, the drain- 
age System must settle and rock with it. One of the witnesses, testify- 
ing upon this branch of the controversy, aptly says: 

"In the event of the buildhig settling, the whole structure would go with 
the building, because the apparatus receiving its support from each of the 
floors, and there being no solid foundation under the drain-pipé of masonry, 
the earth would naturally give way with the pipe at the botte m, or cause suffl- 
cient spring in the pipe to let the whole structure down together. It bas to 
^0 down, or sometliing breaks." 

The complainant's patent is intended to protect various combinations 
constituting his System of house drainage. This System the défendant 
has not used. A construction of the claims sufEciently bro^d to cover 
t^e structure of the "Trinity Factory" would also cover any System of 
drainage where a vertical iron soil-pipe is used Connecting with the drain 
beneath the surface of the earth. There is no infringement of the fifth 
xûaim unless it is given a construction so broad that it must fall for lack 
-of iuveutiou. The bill must be dismissed. 
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Thb Maby Powell 

The Philip Sinnott. 

MooKE et al. ». The Mary Poweli-. 

Mary Powell Steam-Boat Co. v. The Phiup Sinnott el al. 

{Oireuit Court, 8. D. Nm York. October 15, 1888.) 

1. CoMiisioiî — Between Steamer and Vessel at Pier— Inévitable AccroENT. 
On the south side of a pier, projecting from the shore-line 513 feet into 
North river, Isy the barge S., her bow towards the shore, and her stern 
projecting from 10 to 80 feet beyond the end of the pier, when she was 
struck by an up-steamer, which had swung out from a 400-foot pier, 600 feet 
below. HelA, that though wind and tide were setting in towards the upper 
pier, and the pilot, on discovering that his swing-ofl was not su£3cient to 
avoid collision, used due diligence to stop the steamer, it was not an inévita- 
ble accident; the pilot being familiarwith the set of thetides there, and tbere 
being abundant space for passage behind the stern of the barge. 

8. SAME— CONTRIBUTORT NEGLIGENCE. 

The mère fact that a barge lies with her stern projecting from 10 to 20 feet 
beyond the end of aSlS-foot pier. at which she is bertbed in Korth river, does 
not constltute contributory négligence, in case of a collision by a steamer in 
attempting to pass up the river, after swinging ofE from a 400-foot pier 600 
feet below; there being no other obstruction to free passage. 

In Admiralty. Cross-libels for damages. On appeal from district 
court, 31 Fed. Rep. 622. 

Cross-libels for damages by collision by Harrison B. Moore and others, 
owners of the barge Philip Sinnott, and by the Mary Powell Steam-Boat 
Company, owners of the steam-boat Mary Powell. From decrees against 
the Mary Powell her owners appeal. 

Jflwnes Parker, for the Mary Powell et al. 

John A. Deady, for Moore et al. 

LAœMBE, J. On July 7, 1886, the barge Philip Sinnott lay along 
the south side of pier foot of Twenty-Fourth street, North river, her bow 
towards shore, and her stern projecting into the river beyond the end of 
the pier. The extent of this projection is in dispute; the appellants 
claiming that it was about 16 feet, and the appellees insisting that it did 
not exceed 9 or 10 feet. In either case it was less thân the width of an- 
other barge or lighter which at the same time lay across the end of the 
pier, with her bows pointing down the river. The width of this other 
barge — the Andersen — was 23 feet, and it seems probable, from the évi- 
dence, that the Sinnott's stern did not project more than half that dis- 
tance beyond the end of the pier. This Twenty-Fourth street piér pro- 
jects 512 feet from the line of the bulk-head or shore-line. Two huh- 
dred feet or more below it lies the northerly rack of the Pavonia ferry. 
Still further down is the pier, foot of Twenty-Second street, distant nearly 
600 feet from the Twenty-Fourth street pier. It projects from the bulk- 
head or shore-line only 400 feet. About 3:30 p. M. the steam-boat Mary 
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Powell, after making her usual daily landing at the lower pier, swung 
her head off preparatory to starting on her course up river. The wind 
was blowing a good breeze from the W. S. W., and the tide was flood. 
Her pilot saw the two barges lying as above described. Almost imme- 
diately after starting he discovered that his swing-off was net suiBcient 
to prevent the Powell from being so set in by wind and tide towards the 
Twenty-Fonrth street pier that collision was imminent. Thereupon he 
rang bells to stop the engines, and back them strong, which bells were 
obeyed; bnt, before the Powell's headway could be entirely stopped, lier 
stem came into contact with the starboard side of the Sinnott, causing 
damage to both vessels. Decrees upon the cross-libels were given in the 
district court against the Mary Powell, and her owners hâve appealed. 

That the Powell was in fault seems entirely clear. She was in mo- 
tion, the barge fast to the pier. Her pilot had been engaged for four 
years in piloting her at that dock, and was familiar with the set of the 
tides there. He saw the lighters before he started, and undertook to 
swing ont far enough to just clear them. As he himself expresses it, "If 
I went clear of it, I was well satisfied." He had, for aE that appears in 
the case, the whole of the North river to swing in; and when, after the 
collision, he allowed himself more room, he passed, as he admits, with- 
out any trouble, clearing the lighter at the end of the dock with a mar- 
gin of 16 feet.. There is nothing in this to make out a case,of inévita- 
ble accident, under the authorities. Steam-Ship Co. v. Steam-Ship Co., 
24 How. 307; The Moming Ught, 2 Wall. 550; The Baliic, 2 Ben. 452. 
It was, as the learned district judge held, an error of judgment by the 
Powell's officers, occurring naturally enough, and not necessarily im- 
peaching their gênerai skill and judgment, but none the less it was an 
avoidable mistake. They undertook to shave too close, when they had 
abundant room to spare, and the boat must respond for their error. The 
John Brothenck, 8 Jur. 276. 

It is further contended on behalf of the Mary Powell that the Sinnott 
was herself in fault, because her position at the pier, with hef stern pro- 
jecting, was an improper one, and rendered her an additional obstruc- 
tion to navigation. The mère fact that a vessel lying at a pier is so 
berthed as to project beyond the corner of the pier is not by this court 
deemed sufficient cause for condemning her to contribute for the dam- 
ages resulting from a collision occurring while so berthed. The Canima, 
32 Fed. Eep. 302. The situation of the projecting vessel must be'such 
as improperly to obstruct the coUiding vessel 's access to or egress from 
her pier, or in some way to complicate her proper movements. In the 
caseat bar such interférence with the Powell is not made out. It is true 
that she had to swing out from her own pier in order to take her coiirse; 
but the designers of the pier plan of this city, when they thrustihe up- 
per pier 112 feet further out than the lower one, made it necessary for 
every boat bound up the river from the lower pier to make such sWing. 
It is also true that she liad to swing further out than would be necessary 
merely to clear the pier itself; but the pier was built for use^ and its 
width was thus liable to be iucreased by the beam of vessels. lying ateach 
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side, and its length by the beam of vessels lyîng at its end. No local 
régulation restricting the use of the end of the pier has been called to the 
attention of the court. The provision in the ordinances (Revision 1866, 
p. 299) forbidding vessela to lie "at the end of or within any pier with 
the jib-boom rigged out" was omitted in the Revision of 1881; being 
perhaps cousidered to hâve been superseded by régulations of the dock 
department, to which jurisdiction over such matters had been thereto- 
fore confided. Even if still in force, it does not forbid vessels from lying 
at the end of a pier when their jib-booms are not rigged out. In the 
absence of local régulation, the ordinary use of a pier contemplâtes the 
occupation from time to time of sufiicient water area off its end and at 
its sides to allow for berthing vessels. With the whole width of the river 
to swing in, and a starting point more than 500 feet down stream , it was 
quite easy and practicable for the steam-boat to clear the upper pier, and 
a space beyond it, sufRcient to subserve its ordinary use as a pier. Be- 
yond that space the Sinnott did not protrude, nor did she violate the 
rule as to obstructing ferry slips. The Baltic, 2 Ben. 452. She was not 
an additional obstruction at that point, for she did not occupy any part 
of the river not already appropriated to obstruction by the érection of 
the pier, and the use which its présence invited. She lay whoUy within 
the area which the Powell was bound to clear whenever called upon. 
The decrees of the district court should be affirmed, with costs. 



Océan S. S. Co. v. The Talisman. 

{District Court. S. S. Nm York. October 80, 1888.) 

COLUsrOH— Steamer AND Ttjg — Rdlb op the Starboabd Hand. 

The steamer City of S. was coming into the North river from sea, and mov- 
ing with the flood tide. The steam-tug T., going down the river with a car- 
float in tow, was nearer the New York shore, and on the starboard hand of 
the steamer, their courses not then crossing. The latter, to approach her slip, 
ported. and ^ttempted to cross the bow of the float, but was struck on her port 
bow, receiving damage, for which this suit was broughtagainst the tug. Held, 
that the f ûult of the collision was with the steamer, which, from her position, 
was bound to avoid the tow, yet attempted to cross her bow , that the T. did. 
nothing to thwart any proper maneuver on the part of the steamer, butbacked 
' as soou as the intent of the S. was clear; and tho libel agaiust her should be 
dismissed. 

In Admiralty. Libel for damages. 

Libel by the Océan Steara-Ship Company agaînst the steam-tug Talis- 
man, for injuries to the steamer City of Savannah by collision. 
Rice & BijWj for libelant. 
Goodrùh, Deady & Goodrich, ïot: cia.iïnBX\.\a. 

Béovi^n, J. On the llth of February, 1888, the libelant's steamer 
City of Savannah, in coming in from sea, coUided with a car-float in tow 
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of the steam-tug TalisUiaii, a little past 8 o'clock in the mornîng, and 
from 100 to 200 yards off Chambers-Street slip in the North river. AU, 
the witnesses agrée that the City of Savannah, when ofF the Battery, and 
when off Courtlandt street, was not far from the middle of the river; that 
she afterwards ported , and at the time o;" *he collision had swung around 
from three to six points towards the New York shore. The car-float, 
which was coming down, struck the City of Savannah on her port.side, 
about 25 feet from her stem, doing considérable damage. The libelanta 
claim that when the City of Savannah was nearly in mid-river, and head- 
ing directly up stream, the Talisman and her tow were seen nearly di- 
rectly ahead from one-quarter to a half a mile distant, and about a quarter 
of a point on her starboard bow; that the Talisman was at that time 
heading somewhat across the river towards the Jersey shore; and that 
the swing of the City of Savannah to starboard was made in order to give 
the Talisman more room to the westward, but that her maneuver waa 
thwarted by the Talisman's starboarding, and thereby swinging towarda 
the New York shore. Upon careful considération of the testimony, I 
cannot find this theory borne out by the weight of évidence, or the prob- 
abilities of the case. The tide was strong flood. The tug, heavily in- 
cumbered, could not hâve been making by land more than three knota» 
while the speed of the City of Savannah by land was from two to three 
times as great. Had the Talisman been near mid-river, and headed to- 
wards the Jersey shore, as claimed by thelibelant, she could not possibly 
hâve turned so as to reach the place of collision so near the shoie at the 
time that the Savannah reached that place, without turning about at once 
and heading almost straight for the New York shore, which it is not prer 
fended she did, and which is incom'patible with the libelant's other tes- 
timony. The Talisman, in coming from Weehawken,. had foUowedithe 
usual course, crossing the river to within 200 or 300 yards of the New 
York shore, and then foUowing the line of the shore. There was no rea- 
son, after passing Tenth street, which must hâve been long before she 
was seen by the City of Savannah, for heading towards the Jersey shore, 
or for her being nearly in mid-river. The contrary is proved, not only 
by her own witnesses, but by disinterested witnesses from the Hoboken 
ferry-boats. The weight of proof agrées with the probabilities of the case, 
that when the Talisman was first sighted she must hâve been much nearer 
the New York shore than the City of Savannah, then nearly in mid-river. 
The City of Savannah was bound for her dock at Spring street. Hav- 
ing the Talisman on her own starboard hand, it was her légal duty to 
keep out of the way, and she took ail risks of attemping to cross the 
Talisman's bow, instead of keeping to the westward of her, on her origi- 
nal course. She is in fault for this maneuver. From the place of col- 
lision, so near the shore, it is further clear that the City of Savannah 
must hâve persisted in her attempt to cross the Talisman's bows for a 
considérable time after it was safe to make such an attempt, instead of 
Btopping and backing earlier, as she might easily hâve donc, and thereby 
avoided the collision. The pilota of the Hoboken ferry-boats the Lack- 
awanna and the Montclair strongly corroborâtes the gener^ testimony of 
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the witnesâes from the Talisman, as to the position and course of the 
latter. 

As respects the Talisman, I think it dear that nothing on her part 
thwarted any proper maneuver of the City of Savannah. There was at 
first no danger; their courses were not crossing until the City of Savan- 
nah ported, to approach the New York shore. The Talisman was on 
the City of Savannah's starboard hand, and it was theu the duty of the 
Talisman to hold her course. At the slow speed she was making against 
the strong tide, whether she starboarded her helm or not, (and I do not 
think that charge established,) she could not, in the short time after the 
alleged starboarding, hâve changed her position so much as to hâve mad© 
any difiference in the resuit. The City of Savannah, after her first port- 
ing, had abundant means to keep out of the way of the Talisman by go- 
ing to the westward. The pilot of the Talisman had no reason to sup- 
pose that the City of Savannah would persist in attempting to cross hia 
bows, instead of passing to the westward, until shortiy before the collis- 
ion; and I am satisfied that he stopped and backed as soon as he had 
reason to believe that the City of Savannah intended to cross ahead of 
him, contrary to her duty. This was ail that by the rules of navigation 
wasrequired of the Talisman, undersuch circumstances, (2%e Qreenpoint, 
31 Fed. Rep. 231,) and the libel must therefore be dismissed, with costs. 

I hâve not thought it necessary to discuss the évidence concerning the 
fog or thick weather, alleged by the witnesses for the City of Savannah, 
although upon this point it seems to me that the weight of évidence is 
clearly against her. From this point of view it would seem probable 
that no sufficient lookout or attention was directed towards the Talisman 
by the City of Savannah while she Was appioaching her pier, and that 
that may hâve beeu the real cause of the accident. 



Thb Mehcedes.^ 

The Rosa. 

New YoBK Habbob Tow-Boat Co. v. The Meeoedbb. 

MooEE et al. v. The Rosa. 

ÇDitiriet Court, E. D. New Tork. Ootober 23, 1888.) 

OOM<isioN— Bbtween Stbambbs— Mbbting Bteambes— Mutual Fault. 

The Bteam-bôat M. was coming down the North river, néar the piers on the 
New York shore, and intending to round the Battery into the East river. 
The steam-boat R. had corne from the East river into the North river, and was 
aboQ^ to round to her berth near Castle Garden. She was outside the M., and 
displayed to the làtter her gréeh light. The R. whistled once to the M., and, 

'Beported i^ Edward â. Beuedict, Es^., of the Kew York bar. 
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withoutwaîting for a reply, ported her helm to round in to her berth. The M., 
seeing the green light of the R. shutting in, and not knowing the latter's inten- 
tion of going in-slioré, blew two whistles, and starboarded her whee! , supposing 
that the R. would âtraighten up river again. The vessels came together at 
nearly right angles. Held, that both were in fault for the collision,— the R. for 
not awaitingareply from the M. before she ported her Wheel; the M. for star- 
boarding herwheel as soon as she saw that the R. was sheering to port, — and 
that the daniages should be divided. 

In Admiralty. Cross-libels for damages. 

Cross-libels for damages by collision by the New York Harbor & Tow- 
Boat Company, owner of the steam-boat Rosa, and by Harrison B. Moore 
and the Eastern & Amboy Railroad Company, owners of the steam-lug 
Mercedes. 

WUcox, Adams & Machlin, for the Rosa. 

Goodrich, Deady & Goodrich, for the Mercedes. 

Benedict, J. Thèse are cross-actions, arising ont of a collision which 
took place ofF Castle Gard en on the 5th day of August, 1887, betweea 
the steam-tug Mercedes and the steam-boat Rosa, about half past 8 in 
the evening. The tide was flood. The Mercedes was proceecîing from 
the Stonington pier down the North river, intending to pass around the 
Battery into the East river. The steam-boat Rosa had come from the 
East river, and was proceeding to her berth at the bulk-head off Castle 
Garden, intending to round-to so as to head down the river. As the two 
vessels approached each other, the évidence shows that the Rosa was ou 
the outside of the Mercedes, displaying to the Mercedes her green light. 
According to the statement of the Mercedes, the green light of the Rosa 
was observed to be shutting in. Two whistles were at once blown from 
the Mercedes, and the helm of the Mercedes starboarded. According to 
the statement of the Rosa, she gave one whistle to the Mercedes, and, 
without waiting for any reply, ported her helm, intending, as before 
stated, to round-to and come ahead to the southward at the bulk-head 
off Castle Garden. When about 300 feet from Castle Garden the vessels 
came together, nearly at right angles; the Mercedes under a starboard 
helm , and the Rosa under a port helm . The speed of the respective ves- 
sels was about two miles an hour for the Rosa, and about eight miles an 
hour for the Mercedes. The cause of the collision was this: The Mer- 
cedes supposed that the Rosa was bound up the river, and had no 
thought that it was her intention to round-to at Castle Garden. The 
Mercedes accordingly presumed that the Rosa, on receiving two whistles 
from the Mercedes, would at once résume her course, and pass up the 
river outside of the Mercedes. On the other hand, the Rosa assumed 
that the Mercedes, on receiving her signal of one whistle, would port, 
and 80 pass outside of the Rosa. 

I find both vessels in fault for acting npon presumptions unwarranted 
by the facts disclosed. It was the duty of the Rosa, when she blew her 
signal of one whistle, to await a reply from the Mercedes before porting 
her helm. Instead of so doing, assuming that the Mercedes would know 
that the Rosa intended to round-to at Castle Garden, and of course would 
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port, sTie ported. There was nothing to justify the Eosa in this pre- 
sumpiion, and in acting upon it without waiting for a reply to her whis- 
tle she committed a fault which conduced to the collision. On the part 
of the Mercedes, a fault was committed in starboarding her wheel as soon 
as she saw that the Rosa was sheering to port; doing this on the pre- 
sumption that the Rosa was bound up the river, and would therefore, of 
course, go outside on receiving a signal of two whistles. There was noth- 
ing to justify Ihe Mercedes in this presumption. Her pilot says that he 
saw the green light of the Rosa beginning to shut in, and immediately 
Btarboarded his wheel without waiting for a reply to his signal. It was 
a fault in him to starboard under those circumstances. If he had ported, 
I bave no doubt he would hâve avoided the collision. Both vessels b&- 
ing found in lault, damages must be apportioned. 



The J. W. Husted. 

The Soccess. 

Haveks V. The J. W. Husted. 

BoGERs et al. v. The Success. 

{Bistriet Court, S. D. 2few York. October 23, 1888.) 

BALVAGB— TUO AND TOW — INTEKPERENCE BT AnOTHER TuG— COI-LUSIOII. 

The lighter S., loaded with oil barrels, and in charge of the tug C., in the 
North river, got into diflflculty by shipping considérable water in heavy swells 
from a passing steamer. The C. was compétent to take care of her, and'was 
bound to do so. The tug H. came up, and against the protest of the master 
of the lighter, but through the évident collusion of the C, succeeded in get- 
ting the lighter in her own charge, and towed her to the dock, and pumped 
her ont, and thereupon refused for three days to deliver her to the owners, 
claiming salvage compensation on the false ground that the lighter had been 
abandoned and rescued by the H. In towing her she was negligently run 
against the wharf, causing aome damage. Held, that the case was one oï offl- 
cious iutermeddling with the duties of the C. ; that the case was not one of 
salvage, and that no compensation for pumping should be allowed, as it was 
more than offset by the injury for a groundless claim of abandonment and 
salvage, and détention of the lighter from her owners; and that the H. should 
pay for the damage her négligence had caused the lighter. 

In Admirai ty. 

Libel by Silas F. Havens, owner of the lighter Success, agaînst the 
steam-tug J. W. Husted, for damages sustained by the Success while un- 
der the unauthorized control of the Husted. Also libel by Robert Rogers 
and others, claimants of tbe J. W. Husted, against the Success ou a 
claim for salvage. 

Wing, Shoudy & Putnam, for libelant Havens and The Success. 

Peta- C. Carter, for Rogers et al. and The Husted. 
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Beown, J. The proof does not establish that the libelant's lighter 
SuccesB was 7erloaded, or improperly loaded, or loaded more than 
usual. In going up the North river, in tow of the tUg Chapman, on a 
hawser, she shipped considérable water through the effect of the swells 
from passing steamers; and, the hatches not being tight, so much was 
taken in her hold as to make her cranky, and render it inexpedient to 
continue her trip. The best thing to do was to take her ashore to be 
pumped ont. Nothing more was needed. While the Chapman was 
backing down along-side of her, the Husted came up and ofifered to pump 
her out, for which she had means, while the Chapman had not. The 
Husted's captain, in answer to inquiries, not stating the charge for pump- 
ing out, the captain of the lighter declined his services. It is clear that 
the captain of the Husted was determined to get or take a job; and the 
Chapman evidently was wUling to facilitate this, and to get rid of fur- 
ther trouble with the lighter; and the captain of the Husted, with the 
évident concurrence of the Chapman, thereupon took the lighter in 
charge, got out a hawser, and proceeded to tow her into pier 41, North 
river, where he pumped her out. About the time of making fast his 
hawser, or soon afterwards, the lighter received two heavy lurches from 
swells, and a part of the oil barrels with which she was loaded went over- 
board. The captain of the lighter had been put by the Chapman on 
board the Husted, whose captain refused to allow him to go on the 
lighter, claiming it to be then in his charge. The captain of the lighter 
testifiesthat he demanded to be put on board the lighter in order to steer 
it, and states that the loss of the barrels was through want of steering, 
and from the sheer while in tow of the Husted. This is denied by the 
witnesses for the latter. The whole proceeding on the part of the Hus- 
ted, I must hold to be a gross abuse. It is now claimed that the Suo- 
cess was abandoned, a claim whoUy without foundatiou. The Chapman 
was as well able as the Husted to take her to either shore. The lighter 
was in charge of the Chapman, and, whatever the immédiate maneuvers 
were, there was evidently no thought of abandoning her by either her 
master or the master of the Chapman. There was not the slightest cause 
for abandonment, and it was the Chapman's duty to take the lighter to 
a place of safety. It would seem, however, that upon the advice of the 
latter, the captain of the lighter finally assented that the Husted should 
take her ashore to be pumped out, and nothing more. The Husted 
therebj' became merely a substitute for the Chapman in towing the lighter 
to the pier, and in performing the duty that belonged to the Chapman. 
As the Chapman was perfectly able to perform it, and would bave done 
80 but for the Husted's proffer, there is no foundation for any claim of 
salvage as claimed in the second above entitled case. The élément 
of danger, practicaliy, was whoUy wanting. This claim was set up, 
however, as soon as the Husted had secured possession of the lighter, 
and the captain of the lighter, and the owners, for several days afterwards 
were debarred from any possession or control of the lighter, I àm sat- 
isfied from the évidence that in approaching the wharf the jib-boom of 
the lighter was run up over the pier, and damages were thereby caused 
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to thé lighter, for whîeh thè ôwrters of the Huste^ must answer. Con- 
sidering the unstable condition of the lighter atoid the swells, although 
at least 20 minutes had elapsed after she had taken the water aboard, 
and no further trouble had ariîsen while she was in the Chapman's charge, 
in the conflict of évidence, I am not so clear that the dumping of the 
barrels was caused by the imprudence of the Husted, or by want of steer- 
ing, as to feel authorized to charge her with the cost of picking up the 
barrels, or the loss of those that were not recovered. The suit for salvage 
must be dismissed, with costs. Any claim that the Husted might hâve 
been entitled to for pumping ont, and for the time spent in towing her 
into the sJip in place of the Chapman, I regard as fully offset by the 
injury and the loss to the owner of the lighter through the Husted's offi- 
cious and unjustifiable interférence with the duties bf the Chapman; by 
the practical collusion by which the lighter was turned over to the Husted 
to make a job against the master's will; the Husted's subséquent ground- 
less claims for salvage; and by the subséquent détention of the lighter from 
her owners. In the first action the libelant is entitled to a decree for the 
damages to the lighter by running her bowsprit upon the wharf, with 
costs; and a référence to compute the damages, if not agreed on. 



Aebeco V. Pope ei al. 
' {Dîttriet Oovrt, 3. D. Neui York. October 23, 1888.) 

DsMtrRRAeB— Dblat nr Loadihg — "Within Rbach of the Ship'b Tackles"— 

WAIVEIf. 

A charter-party allowed 18 daya for loadiag. The cargo was tendered flve 
days after notice of the ship's readiness. Thirty days were occupied by the 
master in loading. The charter required delivery of the cargo "within reach 
of the ship's tacliles. " It was delivered a few yards beyond, without objection 
from the maS'er, and tjie cargo was delivered to the ship as fast as the ship 
could ioad. One day after the tender of the cargo was occupied by the ship 
. in unioading her ballast. Beld, that only flve days' demurrage should be al- 
lowed to the ship, no évidence appearing that the cargo could not bave been 
loaded by the ship within 18 days, and delivery "within reach of the ship's 
tackles" having been waived. 

In Admiralty. Libel for demurrage. 
BuUer, StiUman & Hubbard, for libelant. 
WUcox, Admw & Macklin, for respondenta. 

Bkown, J. Although the charter required the cargo to be landed 
"within reach of the ship's tackles," the évidence shows that the captain 
accepted the delivery a few yards beyond, without objection; and after 
the 21st of February there was no delay in supplying the cargo, which 
was loaded by the master from the place where its delivery was accepted. 
Had it appeared that the cargo might witti reasonable diligence bave been 
loaded after that date within the 18 lay days allowed by the charter after 
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the shîp was ready, to-wit, Pebruary 15th, I think the libelants would not 
hâve been entitled to any démarrage; for the master accepted the deliv- 
ery witbout objection, and he was bound to load with reasonable dili- 
gence. Ail that waa obligatory on the charterer in this regard was to 
furnish and deliver the cargo in time to admit of its being loaded with 
reasonable diligence within the 18 lay days. But it is not shown that the 
cargo could with reasonable diligence hâve been loaded in 12 days after 
it was delivered to the ship. On the other hand, I am not at ail satisfied 
npon the master's testimony that the cargo could not hâve been easily 
loaded within 18 days after the 21st; nor that the delivery of the cargo 
a few yards distant from the reach of the ship's tackles was in any degree 
thé cause of his use of 30 subséquent days in loading, instead of 18. It 
is not reasonable to suppose any such additional time beyond the 18 days 
contemplated by the charter could hâve been required on acoount of so 
slight a différence in the spot of delivery. If the master was dissatisfied 
as to the point of delivery, he should hâve objected at the time. Not only 
did he not object, but he did not even présent any bill for what expense 
was incurred, though it was small, for bringing the cargo within reach 
of the tackles. I allow the ship, therefore, the use of the 18 lay days 
from the time the cargo was delivered and accepted by the master, viz. , 
on the 21st. The ship was ready, however, to receive the cargo on the 
15th. Sufficient prior notice of her arrivai and expected readiness was 
given, but the cargo was not furnished till the 21st. During one of the 
intervening days the loading was interrupted by the necessity of unload- 
ing the residue of her own cargo. I allow her, therefore, five daya' 
demurrage at the charter rate of £11 sterling per day, amounting to 
1275.35, with interest and costs. 



DiSBBOW et al. v. The Walsh Bbotbsrs. 

(Dittriet Court, 8. D. New Tork. October 22, 188a) 

1. Hauttihe Libhs—Sbbvtces—Sbambtî— Brick Babob. 

A barge without satls or rndder, used for transporting brick, on whîch men 
are employed in loading, carrying, and delivering brick, is subject to a lien 
for wages of the n^en employed in Buch transportation as seamen. 
8. Bbambn— Wagbs— Hrama bt Month— Désertion beforb Trip Endbd. 

Though the practice in this harbor upon biring a seaman "by the month" 
in harbor navigation permits an employer to discharge, or the employed to 
leave, at the termination of any trip during the month on pro rata wages, 
neither can terminale the employment in the midst of a trip without légal 
cause. The employed havin^ quit witbout leave, while the barge was dis- 
. charging, the wages of that trip held f orf eited. 

In Admiralty. Libel for wages. 
Alexander & Ask, for libelants. 
R, D. Benedictf for claimant. 
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Brown, J. The libelants sue for wages, and claîm a lien as seamen 
on board the barge Walsh Brothers. The barge had no sails, masts, or 
rudder. She was used only for the transportation of brick. The libel- 
ants were hired for service on the barge, including loading and unloading, 
in transporting brick from Hackensaok to New York and Brooklyn, at 
the rate of $35 per month; no further engagement for any definite period 
being agreed on. They made several trips between May 15 and June 
19, 1888, and on the day last named, while the barge was discharging 
brick at Ninety-First street, New York city, they quit work on account 
of some dissatisfaction with the alleged language and behavior of the 
master. 

The services of the men constitute a lien upon the barge, because she 
was a vessel engaged in the transportation of cargo. The men lived on 
board, and though their duties as respects navigation were slight, they did 
attend to ail such duties as were incident to such trips when the barge 
was takén in tow by the tug; and they were not employed in any duties 
upon land excepting such as belonged to the loading and unloading of 
cargo. Such services are ail maritime, and are attended by a lien upon 
the vessel. See The Minna, 11 Fed. Rep. 759, and note. The men were 
not discharged by the master; nor can I find that they left with his as- 
fient. He wished them to remain until the cargo was unloaded. Though 
their engagement was by the month, they did not thereby forfeit their 
pay for the fractional part of the second month, so far as they finished 
trips of the barge. In Moore v. Neafie, 3 Fed. Eep. 650, it was held by 
Judge Choate, upon proof of the local usage, that upon engagement of 
fieainen at so much a month for service about the harbor of New York, 
the contract might be terminated at the end of any trip, aud a pro rata 
recovery had. The right of the employer to discharge, or of the em- 
ployed to quitj.extends no further. It would be contrary to the manifest 
meaning and intention of such an employment that either party should 
be at liberty to terminate the agreement at any moment in the course of 
an uncompleted trip. The (My of New Orléans, 33 Fed. Rep. 683. The 
causes assigned by the libelants for leaving in the midst of unloading do 
not amount to a justification. They were legally required to remain and 
finish the unloading. The chief part of their wôrk was loading and un- 
loading the cargo. To quit work as they did was to subject the barge to 
the liability of spécial expenses, whether she undertook to get other per- 
sons to supply the libelants' places, or undertook to discharge without 
their aid, and thereby lose two days' time. The libelants must, there- 
fore, either suffer a déduction for the spécial damage, or forfeit any claim 
•to wages for that trip. The former is ail the déduction claimed by the 
respondent. The amount claimed is no more than his probable actual 
loss, and is less than the forfeiture of the wages for the trip would be. 
I deduct the lesser sum of $4.78 from each maa. Judgment ia allowed 
for the rest. 
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ShBDD T. FULtEB et OÎ. 

((Xreuit Court, N. B. IlUium. November 6, 1888.) 

Bemovaii ot Causes — Procedubb — Filing Pétition and Bond with Clebe. 
Under the act of conçress for the removal of causes, (March 3', 1887,) pro- 
viding that a party desiring to remove a suit from a state court to a circuit 
court of the United States sball file his pétition and bond in tbe state court, 
a flling of the pétition and bond with the clerk of the state court is not suffl- 
cient, as the court itself has a right to pass upon tbem, 'and the cause wiU be 
remauded. 

On Motion to Remand. 

Action by Charles B. Sliedd against J. Ensîgn Fuller and others, com- 
menced in the state court, and removed by défendants to the circuit court 
of the United States, by filing a pétition and bond with the clerk of the 
Btate court. Motion by plaintiff to remand. 

Cwpt. Prescott, for plaintiff. 

0, Driggs, for défendant. 

Gkesham, J., (praUy.) The connsel for one of the défendante in thîs 
suit presented to the clerk of the state court, in which the suit was pend- 
ing, a pétition and bond in the usual forin, for its removal to this court, 
and upon the request of the counsel he was fumished by the clerk with 
an authenticated copy of the record, which was filed in this court. It is 
admitted that the pétition and bond were not presented to the state Court 
for its action. The removal act of March 3, 1887, as welL- as the prior 
acts upon the same subject, provides that a party desiring to remove a 
suit from a state court tO a circuit court of thé United States shall file 
his pétition and bond in such suit in the state court, when it shall be 
the duty of that court, if the pétition and bond be sufficient to satisfy 
the statu te, to accept both, and proceed no further in the case. Tha 
right of removal is purely statutory, and the jurisdiction of the state court 
remains undisturbed until a proper pétition and bond are presented to 
that court for its judicial action. It is not sufficient to présent the péti- 
tion and bond to the clerk, who is the court's mère ministerial officier. 
While it is clear that the right of removal does not dépend upon the ac- 
tion or non-action of the state court, it is equally clear that the state court 
cannot be deprived of its right to décide for itself upon the sufficiencyi 
of the pétition and bond. The présentation of a proper pétition and bond 
to the state court for its action is a, jurisdictional prerequisite. Stone v. 
South CaroUria, 117 U. S. 430, 6 Sup. Ct. Rep. 799. Motion to remand 
sustained. 

v.36F.no.ll— 89 
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Sioux Cmr & St. P. E. CJo^j». Umitbd States. 
(Circuit Court, N.B. lowm:. November 83, 1888.) ' 

C0tmT8-^F|!DERAIj CotrRTS — SuiTS AOAIKST UnITED StaTBS— PuBLIC LaNDS— 

Opfïcbbs— lîWTJNCTioN AcTOP Mahch s, 1887. 

.&ct06]ig.'March8, 1887, which conféra upon the court of claims jurisdic- 

' tion to beat and détermine allclaims founded on the constitution of the United 

States, or any law of congresst or on any régulation of an executive depart- 

• '■' ment,' or on any cbntract, express, or implied, with the government of the 

United States, and gives the United States circuit courts concurrent jurisdic- 

tion with the court of claims, simply removes the exemption of the United 

States from suit in those cases, and does not confer upon the circuit court ju- 

risdiction torestrain the public land department oiHcials from allowing land 

to' be enterèd as a portion of thé ptiblic domain, which is claimed by a rail- 

rotid cpmpany to hâve been earned uuder its grant. 

In Equity. On demurrer to biU. 

Bill by the Sioux City & St. Paul Railroad Company against the 
United States to hâve complainant declared the, owner of certain lands, 
and to hâve the officers of the United States enjoined from disposing of 
the same, or allowing entriess to be made of the same under the home- 
Btead,timber culture, or pre-emption laws. 

J. if. <fc, (7. Jf. Swaw, for complainant. 

S.J'. Murphy, ,U. S. Dist. Atty., for the United States. 

Shiras, J. Complainant in its bill herein filed avers that by the 
terms of the act of congress of May 12, 1864, there was granted to the 
state of lowa, for the purpose of aiding in the construction of a line of 
railway from> Sioux City tb the Minnesota state line, every allernate sec- 
tion of land designated by odd numbers for 10 sections in width on each 
eide of the proposed line pf railway; that the state of lowa in 1866 ac- 
cepted said grant, and by an act of the législature conveyed the lands to 
the, complainapt company, and that the complainant, by the construc- 
tion: of a line of railway from the Minnesota line to Le Mars, lowa, and 
by the building. of a short line in Sioux City, earned and became entitled 
to: 320,000 fl,eres of land; that a large part thereof was duly selected and 
patented to the state gf lowa by the secretary of the interior, but that 
the state of lowa.refused to çonvey the légal title of said lands to com- 
plainant, and son or about Marcb 24, 1884, wrongfully relinquished and 
tion veyed gftidi lands to the, United States; th^t the officers of the United 
States, to-wit, the secretary of the interior, coœmissioner of the gênerai 
land-office, and the officerS; of tlje. local land-pffice at Des Moines hâve 
wrongfully declared the said lands to be a part and parcel of the public 
domain, and as such to be open and subject to settlement and entry un- 
der the homestead, timber culture, and pre-emption laws of the United 
States. The bill further avers that certain named individuals hâve been 
permitted to make application for the purchase of certain named parts 
of sections, amounting in ail to 720 acres, which it is averred in fact be- 
long to the complainant as part of the lands by it earned under the grant 
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■of 1864; and :that,unless teëtrdined from sd dcàng, the officèraof tHe 
land department: will issu© patents therefor to the nanied parties, therèby 
casting a cloud upon com{)lainant's title. The prayer is that "judgment 
and decree be rendered declaring yoiir cpraplainant to be the owner of 
the said lands, and forbidding and enjoining the officers of the United 
States from selling or disposing of the same, or allowing any entries to 
be made of tbe same under said homestead, timber culture, or pre-emp- 
tion laws. " It is averred in the biU that jurisdiction to entertain the bill 
is conferred upon the court by the provisions of the act of conigress of 
March 3, 1887. The demurrer présents the question whether such juris- 
diction exists. In support ihereof it is urged that the act of congress of 
May 12, 1864, granted the lands for the express purpose of aiding in the 
construction of the named line of railway, and that the company, rely- 
ing upon such grant, undertook the construction of the road, and that 
in eflfect thereby there was created a contract between the United States 
and the company entitling the company to said lands upon the building 
of the line of railway as contemplated in said granting act; that the com- 
pany'sclaim is based, not onlyupon the lawof congress of May 12^ 1864, 
but also upon the contract which was created between the companj' and 
the United States when the former undertook the building of the line 
of railway pursuant to the terms of said act of May 12, 1864; and 
that therefore the cause of action is clearly within the provisions of the 
act of March 3, 1887. That act provides "that; the court of claims 
shall hâve jurisdiction to hear and détermine the foUowing matters: 
Mrd. Ail claims founded upon the constitution of the United States or 
any law of congress, except for pensions, or upon any régulation of an 
executive department, or upon any contract, expressed or implied, with 
the government of the United States, or for damages, liquidated or un- 
liquidated, in cases not sounding in tort, in respect of which claims the 
party would be entitled to redress against the Uaited States, either in a 
court of law, equity , or admiralty , if the United^u^âtes wore suable," etc. 
It is also provided that the circuit courts of the United States shall baye 
concurrent jurisdiction with the court of claims in ail cases where the 
amount of the claim exceeds one thousand and does not exceed ten thou- 
sand dollars. 

There can be no doubt that, granting the several allégations in the bill 
to be true, the complainant has a claim to the lands deseribed in the act 
of May 12, 1864, and that such claim may be said to be founded, not 
only upon the act of congress, but also upon the contract which the law 
would imply in iavor of the company, if it be true that, relying upon the 
grant of lands therein made, the company bas built the road in compli- 
ance with the terms of the act; but it does not foltow that this court has 
jurisdiction of every possible claim that may arise upon an act of con- 
gress or a contract with the government. The act itself expressly re- 
stricts the meaning of the words" ail claims" by the provision "in respect 
of which claims the party would be entitled to redress against the United 
States, either in a court of law, equity, or admiralty, if the United States 
were suable." The effect of the act is to provide that if a party bas a 
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clairu of the dasses named in the act which he would otherwise hâve a 
right to prosecute in a court of law, equity, or admiralty, he shall not be 
debarred from se doing by reason of the fact that the United States is the 
adversary party. If, however, aside from the fact that the adversary 
party is the United States, there exists any reason or rule of law why a 
court has not jurisdiction of the claim or of the relief sought, then the 
act of March 3, 1887, does not confer it. Two views may be taken of 
the true scope of the bill filed in the présent cause, and of the claim 
sought to be established thereby. One is that the purport thereof is to 
settle, as against the United States, the right of the complainant to the 
land, which it is averred the state of lowa wrongfully reconveyed to the 
United States, and which complainant avers had been earned by it uuder 
the terms of the original grant. Assuming this to be the real purpose of 
the bill, then the subject of the controversy includes many thousands of 
acres of land, the value of which largely exceeds the limit of $10,000, 
which the act of congress itself imposes upon the jurisdiction of this 
court; and for that reason, if for none other, the court would be without 
jurisdiction. If it be held, however, that the real matter in controversy 
is only the 720 acres of land specifically described in the bill, and which 
it is averred the officers of the land-ofSce faave permitted to be entered 
by the individuals named, then the value thereof, being below $10,000, 
would not defeatthe jurisdiction, if it otherwise exists. What, then, are 
the facts touching this 720 acres of land, which complainant shows by 
the averments of the bill as the grounds for relief sought? In substance 
it is averred that complainant earned thèse lands by constructing the 
line of railway described in the act of May 12, 1864; that the title thereto 
should hâve been perfected in complainant by the issuing of patents 
therefor by the state of lowa, to whom the same hàd been conveyed in 
trust by the United States; that, in disregard of complainant's rights, the 
state of lowa had redMjveyed the lands to the United States, that the 
officiais of the land diÇai-tment had declared said lands to be opento en- 
try as part of the public domain of the United States, and had permitted 
the entry thereof by the parties named, who were completing the évi- 
dences of entry and occupation; and that, unless restrained, the officers 
of the land department would issue to the occupants patents for said 
lands. If thèse lands form part of the public doman, and are there- 
fore open to entry, then the individuals named in the bill hâve the right 
to perfect their proofs of title, and procure the proper évidences thereof. 
The détermination of this question calls for the exercise of judicial judg- 
ment and discrétion on part of the officers of the land department. It 
is a well and long settled principle that the courts cannot control the 
officers of the department in the exercise of duties which are judicial or 
discretionary in their nature. Qainesv. Thompson, 7 Wall. 347; Se.(yr&- 
tary v. McOarrahan, 9 Wall. 298; Johnson v. Towsley, 13 Wall. 72; S/iep- 
ley V. Gowan, 91 U. S. 380; Moore v. Robbirts, 96 U. S. 530; Oraig v. 
Leitensdorfer, 123 U. S. 189, 8 Sup. Ct. Rep. 85. 

In IMchfidd v. Register, 9 Wall. 575, it was sought to restrain the offi- 
cers of the land-office at iFort Dodge, lowa, from acting upon applications 
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made to prove up pre-emption on certain lands which it was averred had 
become the property of complainant through certain acts of congress and 
of the législature of lowa. The suprême court held " that the judiciary 
cannot interfère, either by mandamus or injunction, with executive offi- 
cers, such as respondents hère, in the discharge of their ofBcial duties un- 
less those duties are of a character purely ministerial, and involving no 
exercise of judgment or discrétion.'' The décision is placed upon the 
ground that the duty of deciding primarily whether given lands are or 
are not open to entry as part of the public domain is conferred upon the 
land department; that the duty is not ministerial, but is judicial, in its 
nature, and that the courts cannot interfère with the exercise thereof by 
the department. Before the passage, therefore, of the act of March 3, 
1887, it is clear that this court did not possess the rightto interfère with 
the land department in the discharge of the duty imposed upon it, to- 
wit: of deciding whelher any given sections of land were open to entry, 
or whether the same had been reserved from public sale or had been 
granted away, and had thereby ceased to be part of the public domain. 
The cases cited point out clearly the remedy to be pursued by one who 
claimed that his rights had been denied or ignored. 

Does the act of March 3, 1887, change the relations of the judicial 
and departmental branches of the government in this particular, and con- 
fer upon the courts increased jurisdiction in matters of this character? 
So radical a change in the relations of thèse branches of the government 
cannot be supposed to hâve been iutended by congress, unless it is declared 
in unmistakable language; and such déclaration cannot be found in the 
act in question. Not only so, but the restriction found in the déclara- 
tion that the claims meant by the act are such claims as the party would 
be entitled to redress either in a court of law, equity, or admiralty, if 
the United States were suable, shows that the only purpose of the act 
was to remove the bar of the non-suability of the United States, and not 
to confer jurisdiction upon the courts to interfère with the action of the 
department in matters confided to it by the then existing laws. So long, 
therefore, as the land department bas control of the question whether 
thèse lands are or are not portions of the public domain open to entry, 
and is dealing with that question, its action is beyond the control of this 
court, and the court cannot, as is asked in the bill filed herein, enjoin 
the ofEcers of that department from deciding that question primarily, 
nor from executing the usual évidences of title if the décision is in favor 
of those claiming the land under the homestead, pre-emption, or timber 
culture laws. As the averments of the bill show that the land depart- 
ment is in the exercise of its undoubted jurisdiction in entertaining, con- 
sidering, and deciding upon the claims of the parties named to hold said 
lands under the homestead laws of the United States, it follows that this 
court bas not the jurisdiction to control or interfère with the action of 
the department in the premises. The facts averred in the bill touching 
,the 720 acres of land specifically described do not présent the question 
whether the court bas the jurisdiction to hear and détermine whether 
the complainant or the United States is the owner in fact of a given seo^ 
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tion or sections of laûd. If the bill averred that the complainant had, 
by building the Une of railway in accordance with the terpas of the act 
of congress, earned certain lands, and that the United States refused to 
convey the légal title thereof to complainant, then it might be that juris- 
diction to hear and détermine that question might exist, provided the 
value of the lands did not exceed the lirait fixed by the act itself, and 
proyidrid further that the land department had not the question before 
it for considération and détermination. In other words, if the sole par- 
ties in interest were the complainant and the United States, the court 
might hâve jurisdiction to hear and détermine the question whether the 
complainant had earned certain lands, and was therefore equitably en- 
titled to demand a conveyance of the légal title from the United States. 
However this may be, and not deciding it, it stiU remains clear that when 
third parties assert rights to the lands under the homestead laws, and 
are proceeding according to law to submit their ciaims to the détermina- 
tion of the land department, then the primary jurisdiction to hear and 
détermine the questions involved is with the department, and the court 
çannot interfère therewith. If the department holds that the lands are 
open to settlement, and évidences of title are executed to the applicants, 
then bysuit against the latter the legalquestions involved may be brought 
for adjudication before the courts; but so long as the matter is pending 
before the department the jurisdiction of the court is, to say the least, in 
abeyance, and cannot be invoked. The demurrer to the bÛl is therefore 
Bustained. 



Beienb et al. v. Wadswokth. 

{Oirevit Court, D. Minnesota. November 14, 1888.) 

Bquitt— Praotice— DisMissAi. FOH Want of Proseoution. 

Under circuit court rule 69, giving a complainant three months after Issno 
joinod in which to take dépositions, a cause will not bedismissed for want of 
prosecution for nine months' delay, where i t appears from the affldavits of com- 
■ plainant's couDsel that from a conversation with defendant's counsel they 
were led to believe that a compromise was mutually desired and would be ef- 
fected, and that they in good faith submitted the matter to their clients, who 
lived in Ireland, and, not having been yet advised of their intentions as to the 
proposition, took no proof, understanding défendant to agrée that none need 
be taken pending negotiations, though from the statenaent of the conversation 
in the affldavits of défendant and his counsel such impression and delay were 
not warranted thereby. 

In Equity. On motion to dîsmiss for want of prosecution. 

Bill by Sarah Beirne and James Beirne, her husband, to set aside a 
conveyance made by said Sarah Beirne to défendant, Harry H. Wads- 
worth. On the 26th day of September, 1888, the cause being at issue 
on bill, answer, and replication, défendant moved to dismiss the cause 
for want of prosecution, basîng his motion on his afîidavit, in which he 
etaled that the cause had been at issue upon the pleadings since Decem- 
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ber 14, 1887, and that more than the three months provîded for the 
taking of proof in causes pending in the circuit court under rule 69 had 
elapsed, and no attempt to take testimony in support of the bill had been 
made. Upon this a rule to show cause was moved and made, which, 
with copies of the motion and defendant's aflSdavit, was served on com- 
plainants on the same day . Complainants, to show cause against such dis- 
missal, filed the affidavits of A. B, Ghoate and Thomas J. Walsh. The 
afiidavit of Mr, Choate set forth that the complainants were subjects of 
the kingdom of Great Britain and Ireland, living in Ireland, and had 
never been in America; that ail his consultations with them were by cor- 
respondence; that they first employed Richard W. Clifford, of Chicago, 
m., as their solicitor, in whom they reposed spécial confidence; and that 
ail the correspondence was with him, which made communication slow 
and difficult. Affiant further stated that since the cause was at issue a 
proposition had been submitted to him by défendant for a settlement of 
the controversy, of which he thought favorably, and so informed défend- 
ant. Affiant wrote Mr. Clifford 6î the proposition for transmission to 
complainants, and informed Mr. Clifford that in his opinion there was a 
fair prospect of a satisfactory adjustment of the matter. For this rea- 
son no dépositions were taken in support of the bill, as the most of the 
testimony would hâve to be taken in Ireland, at great expense, which 
they hoped to obviate by a settlement. AfBant further stated that he 
had not heard from complainants since the proposition was made, but 
believed an answer would soon be received, and the cause would either 
be settled and dismissed or proofs taken to support the bill. He further 
stated that it was one of the terms of the proposed settlement that the 
Cause should stand without prosecution during the pendency of negoti- 
ations, and that the attorneys for both parties agreed to unité in a pro- 
ceeding to détermine the interest complainants had in the land men- 
tioned in the bill, and that said cause should be dismissed upon the re- 
conveyance by défendant of the interest conveyed to him by complain- 
ants and the conveyance to défendant of a certain interest in said land, the 
exact amount of which he was unable to State from meraory. The propo- 
sition was made by M. B. Koon, solicitor for défendant, to afBant. The 
affidavit of Mr. Walsh stated that he was an attorney residing in Chicago; 
that since the élection of Hon. Richard W. Cliflford as judge of the cir- 
cuit court of Cook county, 111. , affiant had been attending to this cause 
in his behalf; that the important witnessés and the complainants them- 
selves resided in Ireland; and that the complainants, being poor and un- 
able to advance méans to carry on the suit, were therefore desirous to 
settle the same; that in December and January last, Mr. Choate commu- 
nicated the terms of a proposed adjustment of the controversy to Judge 
Clifford; that communication had been had with complainants regarding 
it, but that they had not as yet advised affiant of their positive inten- 
tion to accept it, but they wereinduced from the fact of proposition be- 
ing made to believe that a settlement would be reached; that, had affi- 
ant not been soièd to believe, the dépositions would hâve been taken; 
that complainants were anxious to dispose of the cause, and had a mer- 
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itorious cause of action; that they were willing to settle the matter on 
account of their poverty, if a settlement could be made, and would pré- 
pare for a speedy trial as soon as it became apparent that a settlement 
could not be made. 

In support of the motion the défendant filed his affidavit, repeating 
substantially the allégations of the former one, and adding that he knew 
personally that no true testimony in support of the allégations of thebill 
could be procured, which he believed to be the reason none was taken. 
He further stated that he did not believe complainants ever intended to 
prosecute the suit, but brought it by the influence of designing persons. 
He denied the statements that complainants werepoor, upon information 
received from them; denied making any proposition himself, or through 
any other person, looking towards a compromise; averred that there 
never was any prospect for a settlement of the suit, and that neither com- 
plainants nor their counsel were ever led to believe anything of the kind 
by him or his counsel. He also denied that complaiijants had any mer- 
itorious cause of action, and aUeged that communication with them, if 
desired, could be had within 12 hours. The affidavit of M. B. Koon, 
defendant's counsel, stated that the object of the suit was to set aside a 
conveyance made by complainant Sarah Beirne to défendant of a two- 
fifths interest in land in Minneapolis; that affiant never consented to any 
delay or extension of the time for taking dépositions therein, and that he 
was never asked to do so; denied that the cause was delayed or postponed 
by reason of any proposition to compromise, and alleged that none had 
been talked of between him and complainants' counsel; and stated that 
the only conversation that could be so construed was one oceurring about 
the time defendant's answer was filed, in which affiant told Mr. Choate 
that ail his clients claimed to own was an undivided one-twentieth part 
of the land, and that he (affiant) thought if they had any interest at ail 
it was greater than that, and that if they would dismiss their suit de- 
fendant would as speedily as possible ascertain complainant's interest; 
and that, if he succeeded in establishing their interest, he would give them 
what they claimed, and take whatever interest he established over and 
above the undivided one-twentieth, for his own share and for his trouble 
and expense; that Mr. Choate said he could not answer without consult- 
ing the Chicago counsel, and thereupon the matter was dropped, and 
affiant had no recollection of its being mentioned again. Affiant ex- 
plained in détail his reasons for thinking complainants entitled to one- 
twentieth of the land, and for making the proposition; and also stated 
that he was quite well acquainted with the facts, and did not believe 
complainants had any cause of action. 

A. B. Ckoate, for complainants. 

M. B. Koon, for défendant. 

Shieas, J. With some hesitancy, I overrule the motion for an order 
dismissing the cause for want of prosecution. From the affidavits filed, 
while it clearly appears that complainants are in fault in not preparing 
the cause for trial, y et the excuse offered may explain the reasons there- 
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for. It is certainly the duty of complainants' counsel to either reach a 
settlement or prépare the case for trial. Unless such action is had, dé- 
fendant has leave to renew his motion at the next term. 



Clews et al. v. Bardon d al. 
(Circuit Court, S. D. Wiseonsin. November 32, 1888.) 

l. Banks and Banking — National Banks— Liabxlitt of Dibectobs— Excess- 
ive LOANS. 

A national bank was organized with a capital of $60,000. The promoter of 
the bank took 380 shares of stock in his own name, and procured the défend- 
ants to be directors, as well as a peraon to be elected cashier by them. The 
directors were not acquainted with the banking business. The proposed 
cashier was known to the directors, at least by réputation, and was supposed 
by them to be compétent and trustworthy, and of considérable expérience 
in the business, and they had full confidence in his integrity and ability to 
take charge of the bank. The cashier acted as manager of the loan and dis- 
count business of the bank, and the directors merely as advisers. when ap- 
plied to. The promoter of the bank knew, and the other stockholders were 
presumed to know, that the directors were wholly unused to the banking bus- 
iness^ Beld, that the directors were not liable for the acts of the cashier in 
violation of the banking law, done without their participation or knowledge. 

8. Same. 

The cashier made loans, in excess of 10 per cent, of the capital, to a mann- 
facturing corporation supposed by him and by the public to be entirely solv- 
ant. None of the directors knew of the loans when made, but after a loan 
of $8,000 in excess of the lawful limit had been made, the car'iier informed 
one of them of such loan, and was by him advised to call it in when due; 
and thereafter such director's advice was asked (as to a f urther discount to 
the same corporation, and he disapproved of it, and it was not made. After- 
wards f urther loans or discounts were made to the same corporation, without 
the knowledge or consent of any of the directors. About eight months after 
the bank commenced business, one or more of the debtors of the bank failed, 
and the directors thereupon took the active management into their own handg. 
Beld, that none of the directors had knowingly violated, or knowingly per- 
mitted to be violated, any of the provisions of the banking law, and were not 
liable for such violation by the cashier. 

& Same— Officers may Manage Bank. 

Under the banking law, the management of a national bank may be exer- 
cised either by the directors, or by the cashier or other offlcers; therefore the 
directors are not liable for the illégal or négligent acts of the cashier or other 
olUcers by whom the bank is managed, if they hâve no knowedge of snch 
acts, and do not oonni ve at them, or willf ully shut their eyes and permit them. 

4 Same — Common-Law Liability. 

It seems that the liability of directors of a national bank is substantially the 
same under the banking law as at the common law. 

{Syllabug by the Court.) 

In Equity. On final hearîng. 

Wenzell <k Tiffany, (John M. Gilman, of counsel,) for complainants. 

Pinney & Sanborn, for défendants. 

BuNN, J. This suit is brought by the complainants as stockholders 
in the First National Bank of Superior, Wis., against the défendants as 
directors of said bank, to recover losses incurred by the bank in consé- 
quence of certain loans and discounts made by the bank, which turned 
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out lo be bad, on the ground of the alleged négligence of the said di- 
rectors in permitting such loans to be made in excess of the légal limit 
provided by the national banking açt. . The charge made by the com- 
plainants is that the directors negligently aUowed the cashïer of the bank, 
one T. K. Alexander, to make loans of money to the amount of $24,000, 
to the Paige-Sexsmith JjUmber Cov and G. W. Sexsmith & Sons, in excess 
of the légal limit. Complainants also allège that the défendants, as such 
directors, negligently settled and compromised the several claims against 
thèse firms at 20 cents on the dollar, whereby a loss was also sustained 
by the bank. This is the substance of the complainants' claim against 
the directors. The action is brought, and the jurisdiction of this court 
invoked, under and by virtue of the provisions of the act of congress 
known as the "Banking Act;" which provisions are as foUows: 

"Sec. 5147. Each director shall take an oath that he will, so far as the 
duty devolves upon liira, diligently and honestly manage the afEairs of the 
association, and will not knowingly violate, or permit to be violated, any of 
the provisions of this act," etc. 

"Sec. 5200. The total liabilities to any association of ahy person, or of any 
Company, corporation, or tirra, for money borrowed, including in the liabiliiies 
of a Company or flrm the liabilities of the several members fchereof, shall at 
no time exceed one-tenth of the capital, etc. Put the discount of bills of ex- 
change drawn in good faith against actually existing values, and the discount 
of commercial or business paper actually owned by the person negotiating 
the same, shall not be considered as money borrowed." 
^ "Sec. 6239. If the directors of any national banliing association shall know- 
ingly violate, or knowingly permit any of the offlcers, agents, or servants of 
the association to violate, any of the provisions of this title, ail the rights, 
privilèges, and franchises of such association shall be forfeited. * * * 
;And in cases of such violation, every director who participated in or assented 
■to the same shall be held liable in his peisonal and individual capacity for ail 
damages which the association, its shareholders, or any other person, shall 
tiàve sustained in conséquence of such violation." 

The question to be determined ig whether or not the complainants 
make a case against the directors, under the provisions of law. There is 
not, much dispute about the facts. The bank was organized in Febru- 
fflry, 1882, with a capital stock of $60,000, and D. M. Sabin, of Still- 
water, chosen as its président. The prornoter of the bank was one C. 
Edgar Haupt, who subscribed 380 out of 600 shares of stock, and ob- 
tained subscriptions for most of the other shares. He solicited and in- 
ducëd the défendants, who resided at Superior, to become directors, and 
to subscribe small amounts of stock and brought from St. Paul Mr. T. 
K. Alexander, who had been acting aS cashier of the Second National 
Bank of St. Paul, and recommended hira as a proper person to chooseas 
cashier of the new bank, who was chosen on thé organization of the bank 
to act as such; the directors taking a bond from him in the sum of $30,- 
000. Alexander was known to the directors at Superior, by réputation 
, at least, and was supposed by ail to be entirelyi compétent and trust- 
worthy, and of considérable expérience in banking business. It appears 
that thç directors and stockholders had full confidence in the integrity 
,apd ability.of Alexander to take charge of and run the bank, and some 
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of the oflScers connected with tlie Second National Bank ot St. Paul, 
where Alexander had acted; as caahier, took stock to the amoiiut of $14,- 
000 in the new bank, which was put in opération in May, 1882; Alex- 
ander acting as cashier and principal manager of the loans and discounts 
of the bank. The défendants never had any expérience in bauking busi- 
ness, and undertook to act as directors without compensation. Haupt 
was the originator and promoter of the bank. He virtually chose the di- 
rectors and cashier, and, for himself and others, whom he represented, sub- 
scribed for most of the stock. He knew, and the other stockholders pré- 
suma bly knew, that the local directors were wholly unused to banking 
methods and business, and no doubt it was the gênerai understanding of 
ail interested that Alexander, with such assistance and advice as he might 
from time to time seek and obtain from the directors, was to managé the 
afifairs of the bank. He, in fact, for the first seven or eight months, did 
mainly run the bank, and make ail the loans and discounts; the direct- 
ors giving such advice and information from time to time, in regard to 
the standing of customers, as the cashier required. From August 5 to 
August 20, 1882, the cashier loaned to the Paige-Sexsmith Lumber Co. 
$10,000, which was $4,000 in excess of the légal limit. No part of this 
amount was loaned with the knowledge or consent of either of the de- 
fendant directors, Alexander says in his testiraony that he cannot re- 
call how it came about that he violated the law, but he thinks that it 
was through carelessness; that the Company stood so high financially 
that he thinks he was careless in the matter. After one loan of $3,000 
and another of $6,000 had been made, Alexander told défendant Bardon 
that he had loaned the Paige-Sexsmith Lumber Co. $9,000 on the in- 
dorsement of the Sexsmiths and Pàiges, and Bardon told him it was too 
much to loan to any one firm without security, inquired as to the time 
the notes ran, and ad\ised him to call them in. Shortly after this, Al- 
exander consul ted with Bardon as to making a further loan to the same 
parties, and Bardon advised him not to make it, and it was not made. 
About August 20, 1882, Alexander made them a further loan of $1 ,000, 
without Consulting with any of the directors. Afterwards, in the fall of 
1882 and succeeding winter, Alexander discounted the notes of G. W. 
Sexsmith & Sons indorsed by Paijie-Sexsmith Lumber Go. , to the amount 
of $20,000 more, without consulting with the directors, and without their 
knowledge or consent. Thèse parties were large lumber firms, doing 
business at Superiorand at Pond du Lac, were well known to Alexander, 
and were of high standing financially. They were borrowing largély at 
several leading banks. Alexander says he got his information regarding 
their financial crédit from one or two of the Oshkosh banks, from Brad- 
street's, and from his knowledge of the firms at Superior. His answers 
to inquiries respectiug their standing were ail to the effect that they were 
of excellent standing, and good financial strength. Indeed, there is 
nothing in the évidence to show that the financial crédit of thèse corpo- 
rations and firms wereat ail suspected at the time the loans were made. 
Alexander says that he was familiar with the law, but that he did not 
tbink that the discount of the last $20,000 of notes came within thé pio- 
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hibition, but that it was a discount of commercial or business paper, al- 
ready owned and in circulation; that he had the law in mind, but did 
not think he was violating it. About January 1, 1883, some eight 
months after the bank was organized, one or more of the debtors of the 
bank having failed, the défendants, the résident directors, took the act- 
ive management of the bank into their hands, and hâve run it ever since. 
The Paige-Sexsmith Lumber Co. and George W. Sexsmith & Sons soon 
after failed, and the directors, after a full investigation of their afïairs, 
sold the notes the bank held against them for 20 per cent, of their face 
value, which was, no doubt, ail thatcould beobtained for them, though 
it afterwards turned ont, on settlement of their estâtes, that about 24J 
per cent, were paid on thèse notes. But I think the directors acted pru- 
dently in making sale of the notes as they did. The comptroller of the 
currency at Washington ordered an assessment of 40 per cent, on the 
capital stock, to make good the losses, which was paid by the stockhold- 
ers in full. 

Though the testiraony is quite voluminous, thèse seem to be the lead- 
ing facts on which the case must be decided, and the question is whether 
there is enough proven on behàlf of the complainants to make the de- 
fendants liable, under the provisions of the banking act, for the loss to 
the stockholders. There is not, if by a proper construction of the stat- 
ute it is neeessary to show that the directors had actual knowledge, or in 
some way participated in, connived at, or assented to, the violation of 
the law on the part of the cashier; because there ia no évidence even 
tending to show any such knowledge, participation, or complicity on the 
part of directors. The évidence shows, on the contrary, that they had 
no knowledge of any such violation of the law until after it took place; 
nor did they approve or consent to it. But, as I understand the position 
of complainants' counsel, it is that such actual knowledge or consent 
need not be shown; that it is enough to show that the directors, who, 
by virtue of their office, are vested with the authority and duty to look 
into and manage the affairs of the bank, if they conferred that authority, 
and imposed that duty, upon the cashier, and allowed him to manage 
the bank,' — that the directors are legally chargeable with knowledge of 
ail that the cashier did. But I cannot think that such a mère construc- 
tive knowledge of or assent to the illégal acts of the cashier, in the cir- 
cumstances of this case, is what is contemplated by the statute as sufiB- 
cient to charge the directors personally, with aU the conséquences of such 
illégal acts. This might and probably would be soj if the exclusive duty 
of managing the active affairs of the bank was devolved upon the direct- 
ors. But it seems clear enough that, under the law as it stands, and as 
it stood in 1882, the management of the bank might be intrusted either 
to the directors or to the cashier or other officers. If this was the case, 
then, it vt'ould be just as légal and proper to intrust the matter of making 
loans and discounts to the cashier, as was done in this case, as to intrust 
the same duty to the directors. And every business man knows as a 
matter of common observation, throughout this part of the country at 
least, that, business is generally left with the officers of the bank, rather 
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than with the directors. And in ail such cases the position of a director 
would be intolérable if, having his own money invested in tbe bank, and 
himself acting without compensation, and having exercised ail the dili- 
gence in his power in the proper sélection of the ofScers, he were to be 
chargeable with the mistakes and shortcomings of snch officers. I think 
the banking act places their liability upon the true ground, and that it 
stands about as it would in the like circumstances at the common law. In 
either case the director isbound togoodfaith. Hemustacthonestly. He 
must not commit fraud, nor be privy to it, nor willfuUy shut his eyes, 
and abstain from making inquiries. If he has knowledge that an illégal 
transaction is to be enacted by the officers in charge, and consents to it, 
or connives at it, or willfuUy shuts his eyes, and permits it to be dône, 
or is guilty of such gross and willful neglect of duty as amounts to bad 
faith, he will be held responsible. This was so at the common law, and 
is no doubt so under the banking act. But where the directors act in 
entire good faith, and sélect a person to manage the affairs of the bank, 
whom they hâve every reason to believe is compétent and honest, they 
themselves having had no expérience in banking, they bave done! just 
what the stockbolders themselves would hâve donc in the same circum- 
stances. They hâve acted prudently, and with proper caution, as ordi- 
narily prudent business men would act in référencé to their own affairs. 
Under such circumstances, to hold them chargeable with knowledge ,of' 
ail the illégal acts of the person selected to manage the bank would be a 
harsh rule. The honor of being a résident director would scarcely cpm- 
pensate for such a responsibility. The directors, in this case, I think 
used ail proper caution and diligence in the sélection of a cashier. He 
was the person recommended by the principal stockbolders, and the one 
in whom they placed their confidence. His re^titation was good, atad 
the directors had entire confidence in his honesty, and ability to ruij the' 
bank; and, when they had reason to distrust his competency, they tobk 
the management of the bank into their own hands. The évidence does 
not even raise a suspicion that they did not act in entire good faith froni 
first to last, and I think they acted with ordinary prudence and disère- 
tion. They had their own money invested in the stock of thé bàhk.' 
They were giving a portion of their time to forward the common inter- 
ests of the bank, without pay. Under thèse circumstances, to hold them 
liable for the mistakes of the casbier, whom. ail trusted alike, in making; 
loans in excess of the statutory limitation, to which the directors were 
not privy, nor consentihg, would seem to be harsh and inéquitable. 
And I cannot think that such a construction of the act of congress can be! 
maintained, and I am the more confirmed in this vièw by the few ad- 
judged cases that hâve arisen under thèse provisions. See Movim v. Lee, 
30 Fed. Eep. 298; Wïtters v. Sowles, 31 Fed. Rep. 1. Also cases àd- 
judged upon gênerai principles of common law and equity jurisprudence, 
as foUows: Jnre Denham, 25 Ch. Div. 752; Dvnn's Adm'rv. Kyle, li 
Bush, 134; Jones v. Johnson, (Ky.) 6 S. W. Rép. 582; Assignée v. Oaper- 
tm, (Ky.) 8 S. W. Rep. 885; The complainants' bill must be dismissed, 
with Costa. 



623^! TEDEBAIi; EEPOETBB. 



Central Trust Co. of N. Y. et aZ. ». Wabash, Bt. L. & F. Ry» 

Co. et al. 

{Oireùît Oowrt, E. D. Missouri^ E. B. November 13, 1888.) 

1. Railsoas Companies— Bonds ai^P Mohtgages— Foheclosube— Costs. 

An inàoltent railroafl corporation, the vàrious divisions of whose road were 
inoumbered by separate mortgages, and the tvhole by a junior gênerai mort' 
gage, flled a bill praying for the ap^ointment of reçeivers of the whole of its 
property for the benèflt of ail parties concerned, and reçeivers were appointed. 
Bubsequéntly the trustées in the gênerai mortgage flled a bill to foreclose, and 
the same was Consolidated with the ûrst bill, and a sale took place under a de- 
, crée foreclpsing the gênerai mortgage. sulsject to ail the divisional senior 
mortgages. Certain trustées of divisional senior mortgages, who had been 
madê parties défendant to the original bill, and had employed counsel to pro- 
tect their interests, thereupon flled claims against: the proceeds of sale, to be 
reimbursed for their own services and expenses for counsel fées pending the 
proceedings. On a référence to a master, sa:d claims were allowed. and taxed 
ascosts, bultheclaim of one trustée was disàllowed on theground that, pend- 
ing the proceedings, it had flled a bill in another court to foreclose the divis- 
ional mortgage in whioh It was trustée, and had procured the appointment of 
other reçeivers for that division. Held, on exceptions to such ruling, that it 
was erroneous; that such trustée was entitled to reimbursement for services 
and expenses by_ it incurred as a party défendant to the original bill, up t» 
tbe time its division was withdrawh and other reçeivers thereof were ap- 
pointed. 
». SAMe. ■•■'■■ 

ffetd, further, that inasmucb as tbe gênerai mortgage bondholders had con- 
gçnted to the allowance of similar claims in favor of otber trustées in senior 
divisional mortgages, as rècdtnmended by tbe master, it had established the 
rule foi- the taxation of costs in the particular case, and that the court would 
not re-examinç the question whether such allowances were proper. 

On Exceptions to Master's Report on Claim of United States Trust 
Company and Edward W. and Théodore Sheldon. 

The ordçr of JNoyember 9, 1885, referred to in the opinion is as foUows: 
"Now, on this day cobe the Central Trust Company of New York, and 
James Cheney, by Butler, Stillman & Hubbard, and Phillips & Stewart, tliejr 
spljcitors, i^nd ,tlie Mercantile Trust Couipany of New York, by H. S. Greene^ 
its solicitor, and upon motion it is ordereil that tliis cause be r<'ferred to Ed- 
mund T. Allen,' as spécial master, to take and report, With ail convenient 
tspeed, evideiiceand liis concluâions on the following questions and iimtters: 
* * *i (7) Said master will also report the (probable amount of costs in- 
curred in this cause in this court, and in ail courts entertaining aneillary ju- 
risdiction tlifreof;:also the amonnt of reasoiiable compensation to be paid ta 
sai,d; trustées» reçeivers, their s,olicltors and counsel, lor services already reti- 
deied.' * * * (11) Said niàster will also take évidence and report upon 
siich other màttérs pertinent toihe iSâiies made lierein as may be broiight be- 
foré him. It iS ordered that said master take such portions of the évidence 
on.daid quVstibnsand-roattei'S as may be taken most conveniently in the eity 
of New Yori dr elsèwhere, particiilàrly when a number of witnesses réside 
in said city, orfiviiayfrora the City oft?t. Louis." 

Tbe mastentepoTted Jurie 11, 1887, as folio Ws,under the eleventh 
paragraphof said okderof référence:' 

"A large amonnt -o^ évidence waa produced bëforemei in respect of claims 
for services rendered in this litigation by trustées of the senior mortgages upon 
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the property of the Wabash Eailway Company, by trustées of mortgdges upon 
property leased bysaid railway company, and for services rendered suohîtnia- 
tees by their respective solicitors ; also in respect of clrtims for services rendered 
bysolicitors whohave appeared in this cause forlessor corporations, made de- 
fendants in the original and cross-bills, the property of wbicb lessor corpora^ 
lions came into the possession of the receivers. The purcbasing committee 
contest the right of, the trustées of both classes above named, to be paid for 
their services, or to hâve their costs, as between solicitpr and client, pald out 
of the fund; and contest the right; of the lessor corporations to hâve their 
costs as between solicitor and client, taxed against the fund. It is contended 
by the purcbasing committee that the trustées above referred to were not nee- 
essary parties to the cross-bills of the Central Trust Company of New York 
and James Oheney, trustées, under the gênerai mortgage, nor to their bill for 
the foreclosure of the gênerai mortgage, removed from thé state court, and 
Consolidated with the original cause, nor to the cross-bill of the Mercantile 
Trust Company, trustée under the collatéral trust mortgage; that the inter- 
ests of ail the trustées of mortgages other than the gênerai mortgage and col- 
latéral trust mortgHge were correctly stated in the original bill of complaint 
of the Wabash Company, or in the amendment to its original bill, and in the 
several cross-bills above mentioned, and in the pétition of the Central Trust 
Company of New York and James Cheney. removed from the state court; that 
no relief was sought bysaid défendants and cross-complainants against the 
interests represented by the trustées, whose claims for compensation and costs 
are now under considération; that the decree entered in this cause recognized 
and protected ail the interests represented by said trustées; that no necessity 
.existed for any action on the part of said trustées in respect of this litigation, 
. and hence no occasion arose for the employment of solicitors to represent them 
;in the cause; that it bas not been the practice of courts of chancery to make 
allowances to parties so related to the cause for compensation for services ren- 
dered, nor to tax their costs, as between solicitor and client, to be paid out of 
the proceeds of a sale insuflScient to satisf y junior mortgagees who soughtand 
secured tlie foreclosure of their mortgages; that in such cases the practice bas 
. been to add the taxable costs, particularly as between solicitor and client, to 
the.securities of the senior mortgagees. Thèse contentions of the purcbasing 
committee are well sustained by the English and American cases. They seem 
to me, however, to overlook certain features of this litigation, which are, so 
far as my reading goes, exceptional, and which may: well warrant exceptional 
treatment. Whatever it bas since become, this suit was not, in its inception, 
a suit by a junior mort gagée to foreclose bis mortgage, nor by junior mort- 
gagees to foreclose their mortgages, without inlerfering with or trënching 
upon the rights of prior mortgagees. The original bill flled by an insolvenfc 
debtor corporation prayed, among other things, 'that your honors will cause 
ail the liens upon said property, or any part thereof , and ail rights, claims, 
and equities of ail persons interested therein, to be ascertained, deflned, and 
determined,: and that the proceeds arising from the sale of such property, 
or any part thereof, be applied under the orders and decrees of this court, ac- 
cording to the rights, interests, and equities of parties or persons interested 
in said fund.' This was, then, at the commencement, a proceeding for the 
administration of the affairs of this insol vent complainant, and might hâve 
resulted in the sale of ail its assets free from aU the many incumbrances upon 
It, and an application of the proceeds of such sale, ' accord ing to the riglits, 
interests, and equities of parties or persons interested in said fund.' In suce 
cases — that is, cases of administration of an estate — it was the practice of the 
English court of chancery to pay the costs of the proper and necessary parties 
in the first instance, and before thei und was administered. Ford v. Earl af 
€he»terfleld,21'BQ&y.A2%. > , 
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"■Wliiletheoutcomeof this litigation bas been the foreclosure ofthetwo Jun- 
ior mortgages, leaving unimpaired the rights and equities of senior mort- 
gageesjithe proceeding hasnever ceased to be what it was at its commence- 
ment, a suit for the administration of the estate of the Wabash Raiiway Com- 
pany, an insolvent corporation. Tlie receivers were appointed under the 
prayer of the original bill flled by the Wabash Company. A motion for their 
appointmënt under the cross-bill of the gênerai mortgage trustées, and under 
the pétition of those trustées removed from the state court, was denied. The 
original cause waa Consolidated with the removed cause, and the two causes 
culminated in a final decree, ■which was a decree in one cause as well as in the 
other. The Consolidated cause partook of the characteristics of each of its 
constituent parts, and in determining the question under discussion, the char- 
aetérof the original bill should.in my judgment, be keptinmind. From the 
original bill the*nsolvent conditionof thecomfilainantcorporationwasclearly 
apparent. It averred that large sums of money were due to a multitude of 
laborers; that the corporation was indebted to the St. Louis, Iron Mountain 
& Southern Eailwar Company in the sum of $1,150,091.50 for advances; that 
■ the negotiable paper of the corporation, to the amount of over t wo millions of 
dollars, waS outstanding, which paper was indorsed by certain parties, who 
held collatéral trust bonds as security for their indorsements. The prayer 
was made that the court would make such orders as would enablethe receiv- 
ers to be aj^ointed ' to protect the indorsers upon said promissory notes.' It 
averred that the complainant was indebted to a number'of other railroad cor- 
porations on balances arising from exchangeof business, and that, unless such 
indebtednessshould bepromptly paid, the earnings of thecomplainant's prop- 
erty would be greabiy impaired. It averred tliat the floating debt of the cor- 
poration amounted in the aggregate to the sum of $4,784,145.01; but whether 
this large aum was inclusive of any or ail of the amounts previously above 
stated, did not clearly appear. To any one at ail familiar with the history of 
railroad receiverships during the last twenty years, such récitals as above 
stated foreboded a cloud of receivers' certificates. There would, in the nature 
of things, be no other method, ordinarily, of providing the means for paying off 
promptly labor claims, trafflc balances, and other pressing pref erenlial demands, 
and, at the same time, for keeping the property in repnir, paying its eurrent 
operating expenses. Tentais, taxes, and interest on underlying mortgages. In- 
deed, on the 30th day of May, 1884, the day after the receivers were appointed, 
the Complainant, by its pétition, prayed for an order directing the receivers 
to protect by their obligations as receivers the promissory notes above men- 
tioned, as they should severally mature, amounting in the aggregate to $2,300,- 
000. The case of MUtenben/er v. Raiiway Co., 106 U. S. 286, 1 Sup. Ct. 
Rep. 140, had been decided at the October term, 1882. In that case Mr. Jus- 
tice Blatchfoed commented upou the want of equity in the objections of flrst 
mortgagees (who had been^ade parties to a bill of foreclosure by a second 
mortgagee) to the indebtedness incurred by the receiver, under the orders of 
the court, because tiiey had been lying by and seeing the court and the re- 
ceiver dealihg with the property in the luanner complained of, and contented 
' themselves with merely protesting geiierally, and disclaiming ail interest un- 
der the receivership..' 106 U. S. 308, 1 Sup. Ct. Rep. 169. After thèse com- 
menta of Judge Blatchfoi;d, considering the averments of the original bill, 
and the pétition olthe complainant flled immediately after the appointmentof 
the receivers, it does not seem to me reasonable to claiin that no necessity ex- 
isted for ahy action on the part of trustées of senior mortgages, nor occasion for 
the employaient of solicitors torepresentthem in this cause. Again, the pur- 
chasing committee are inconsistent in contesting thèse claims. On the 22d day 
of September, 1886, General Swayne testifled before me that the purchasing 
committee consented to the payment out of thef und to James R. Jessup, as oiie 



CENTRAL TRUST CO. V. WABASH, ST. L. & P. EY. CO. 625 

o£ the trustées named in the mortgage of the Great Western Kailway, and as 
trustée named in the mortgage to seeure the Consolidated sinlsing fund bonds 
of the Toledo, Wabash & Western Railroad, and as trustée named in the mort- 
gage of the Illinois & Southern lowa Railway, he liaving ' acted also as coun- 
sel for himself, and in one or more instances for his co-trustees,' the sum of 
three thousand dollars. Bj' reason of this évidence of General Swayne I reoom- 
mended an order making such allowance, which order was made, withont ob- 
jection from any one, on the 6th day of October, 1886, and tlie money paid by 
me accorditigly from funds subject to myeheck as commissioner. ïhese con- 
sidérations induce me to recommend the allowauces to trustées and their so- 
licitors hereinafter stated. The foregoing allowances are ail that I think 
should be made, on the évidence produced before me, to trustées named in 
mortgages upon property owned by th» Wabash Railway Company, at the 
date of the receivership, and to their solicitors. Messrs. Edward W. and Thé- 
odore Sheldon made proof before me of services rendered as solicitors to tha 
United States Trust Company, the trustée named in the Omaha Division mort- 
gage. Inasmucb, however, as the United States Trust Company, on the 6th 
day of January, 1886, secnred an order for the surrender to it of the property 
described in its said mortgage, and has since prosecutedtheforeclosureof said 
mortgage in a separate proceeding, I am of the opinion that they and the trust 
Company should be remitted to ttiat proceeding for such allowances regarding 
their services as they may show themselves entitled to receive, from funds 
arising from such foreclosure. Edmuhd T, Allen, Spécial Master." 

Théodore Sheldon, for intervenors. 

John W. Noble &nd WeUg H, Bhdgett, for receivers. 

Thayer, J. 1. The master, in his report filed June 11, 1887, bases 
his right to report upon the claims for compensation made by trustées 
nnder senior mortgages upon the eleventh paragraph of the order of No- 
vember 9, 1885, and not upon the seventh paragraph. His right to in- 
vestigate and report on claims of trustées in underlying mortgages under 
the eleventh paragraph of that order has been heretofore recognized by the 
court by making numerous allowances on such claims in accordance with 
the master's recommendation. I must accordingly overrule the point 
now made that the master had no authority under the order of référence 
to consider the claims of the United States Trust Company, and Messrs. 
E. W. and Théodore Sheldon, its solicitors. That question cannot be 
treated as now open for considération. The master's power to report on 
those claims is derived from the eleventh paragraph of the order of No- 
vember 9, 1885. 

2. The question whether trustées under senior mortgages, and their 
solicitors, ought to be allowed compensation out of the funds realized from 
the foreclosure sale under the gênerai mortgage, is a question which the 
master has examined at some length in his report. His conclusion is 
that, inasmuch as this proceeding was originally brought by an insolvent 
corporation to obtain administration of its aâairs, and might hâve re- 
sulted in a sale of ail of its assets free from ail incumbrances, that ail of 
the trustées in underlying mortgages who were made parties to the pro- 
ceeding, rightfuUy employed counsel to guard their several interests, and 
are entitled to compensation out of the fund realized from the foreclos- 
ure sale. It iis unnecessary to re-examine the master's conclusion on 
v.36F.no.ll— 40 



■626 .: , FED3SRAL HEPOKTEB. ., 

that point, at this stage of the case. With the consent of the purchas- 
ing committee, the court has already made numerous allowancea to the 
trustées of underlying inortgages, and to their solicitors, in accordance 
with the master's views. That settles the rule for the taxation of costs, 
so far as the présent case is concerned, and it should be applied to the 
claim preferred by the United States Trust Company, unless it differs es- 
sentially from claims in favor of other trustées that hâve heretofore been 
allowed. 

3. I cannot regard the fact that the United States Trust Company be- 
gan proceedings to foreclose its mortgage on the Omaha Division, and at 
a certain time withdrew that division of the road from the custody of the 
receivers appointed in this case, as of sufScient importance to distiuguish 
its claim from those of other trustées in underlying mortgages whose 
claims hâve bèen recogni^ed. It may be assumed that the trustées in 
ail of the underlying mortgages were entitled to compensation out of the 
property covered by their respective mortgages, for ail of the services by 
them rendered, or expenses incurred, while they were parties to this suit, 
in guarding their respective interests in the property then in the custody 
of the court. That being so, those trustées of underlying mortgages who 
did not begin foreclosure proceedings, or withdraw the property in which 
they were concerned from the court's custody, appear to me to hâve no 
greater right to hâve the expenses by them incurred in this proceeding 
taxed as a part of the costs of this suit, than a trustée who did at a cer- 
tain time withdraw property in which he was concerned, and begin jbre- 
closure proceedings against it. The distinction which the master made 
as against the United States Trust Company appears to me to be purely 
arbitrary. Such allowances as bave heretofore been made in favor of 
trustées in underlying mortgages and their solicitors, can only be sus- 
tained on the ground that, having been made parties to a proceeding 
which might hâve resulted in a sale of ail the property of the Wabash 
System free from ail incumbrances, and having been forced to employ 
counsel to guard their several interests, they are entitled to reimburse- 
ment out of the fund realized in this case for the trouble and expense so 
incurred. The sarae reasons, in my opinion, necessitate an allowance to 
the United States Trust Company for ail expenses by it incurred, atleast 
up to the date of its withdrawal. If the allowance is right in one in- 
stance, it is in the other. 

4. According to the view I bave taken it is unnecessary to rècommit 
the matter to the master. I bave therefore examined the testimony be- 
fore the master with respect to the amount of compensation that should 
be allowed the United States Trust Company and its solicitors, and I 
conclude that an allowance of $500 to the former and $1,500 to the lat- 
ter will be adéquate, considering the allowances that hâve already been 
made to other trustées and solicitors for similar services and expenses. 

The fifth paragraph of the order made herein on April 14, 1888, (over- 
ruling the exception to the master's report, filed June 11, 1887^ on the 
claim of the United States Trust Company and Messrs. E. W. and Théo- 
dore Sheldoû) is rescinded, and claimants' exceptions, filed June 29,1887, 
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aresuatained, and an allowarice is hereby rriade as above indjcated of 
$500 to theUnited Stpte? Trust Company, aùd $1,500 to Messrs. E.W. 
and Théodore Sheldon. 



FosTEE V. Mansfield, C. & L. M. R. Co. et d. 

(Circuit Court, N. D. Ohio, E. D. August 34, 1888.) 

t. RAn^noAD CoMPANiES— Bonds and MoBTGAaES— Coixatekai, Agbbembnts 
— Construction. 

A railway company employed a construction company to build some of ita 
track, agreeing to issue bonds therefor to a certain amount par mile of track, 
in instaTlments. as sections of the work should be completed. By a subsé- 
quent as^eenient the bonds were delivered in advance oi tlie building of the 
track, the construtition company a^reaing to take care of and payai! interest 
accruing befora the railway berame in a condition for trafflc, and the former 
agreed to reimburse the lattar for ail interest paid, not properly chargeable to 
it, but of the flrst eamings of the road. Hetd, that the construction company 
■was only bound to pay interest on so many of the bonds as it received and 
nsed to which it was not entitled under the construction contract. 

8. SaMB — RiaHT TO FORECLOSE. 

The agreement of the construction company to pay the interest is no dé- 
fense to a bill f or f oreclosura of amortgaga to secure said bonds and coupons, 
brought by the trustées In the mortgage at the instance of a corporation to 
whom the bonds were negotiated. 

8. Same — DbcRbe— Action to Set Asidb— -Lâches. 

In such case the property was purchased at the foreclosure sale by another 
railway cpmpany, which held the bonds, and a bill was filed by a stockholder 
of the mortgagor to set aside tha sale as frandulent. The fraud was predi- 
cated on an allegad défense to the foreclosure bill, which the diractors. a ma- 
jority of whom were averred to be connected with the créditer company, or- 
dared withdrawn, whereby a decree pro confessa -was taken. Ail the facts 
charged in the bill appeared to bave baén, on the face of the foreclosure pro- 
ceediags, easily accessible to complainant, if jaot already known to him. and 
well-known to the officers of the corporation. No concaalment of aiiy of the 
transactions was charged. and no reason shown for the dalay in flling tha bill, 
which'^as 10 years af ter the sale. He/d that. regardless of fraud in the trans- 
action, the bill showad such lâches that equi,ty would not relieve complain- 
ant, and a demurrer should be sustained. 

4. Bame— Corporations— Stockholders— Actions. 

A stockholder may file such a bill on behalf of the corporation, after the 
diractors bave refused to do so. 

6. Courts— FEDERAL Courts— .Turisdtotion—Citizenship. 

A fédéral court bas jurisdiction of a suit to set aside its former decree for 
being fraudulently obtained, although by reason of présent citizensbip a 
purely original bill between the parties could not be maintained, as such a 
suit is but a continuation of the former controversy. 

In Eqùity. On demurrer to bill. 

Bill by Charles Foster agai^st the Mansfield, Coldwater & Lake Mich- 
igan Railroad Company andothers to aet âaide a foreclosure decree and 
sale of the property of said eonipany as fraudulent. Demurrer susr 
tained. : ' - ■ 

Do^fe <fc iSidott, for complainant. 
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J, Twing Brooks and R. P. Ranney, for demurrants. 

Before Jackson, Circuit Judge, and Welker, District Judge. 

Jackson, J. The object and purpose of tlie présent bill is to open the 
deeree of this court, rendered in 1877, in the foreclosure proceeding in 
the case of "Thomas A. Scott and George W. Cass vs. The Mansfield, 
Coldwater & Lake Michigan Railroad Company," under which said com- 
pany's line of road, with its franchises and property, was sold. The de- 
eree in said cause is sought to be set aside and vacated on the ground 
that it was obtained by fraud, and worked an injury and wrong to said 
railroad company, which the corporate management, after request on the 
part of the complainant as a stockholder therein, hâve refused or neg- 
lected to take steps to remedy or redress. There is no want of jurisdic- 
tion growing ont of the fact that some of the défendants to the présent 
suit are citizens of the same state (Ohio) with the complainant, inasmuch 
as this suit may properly be regarded as ancillary or supplementary to 
the original suit in which the deeree complained of was made. It is 
well settled that in such cases suit may be maintained without regard to 
the citizenship of the parties. See Minnesota Qo. v. St. Paul Co., 2 Wall. 
609-633; Krîppendorfv. Hyda, 110 U. S. 276, 4 Sup. Ct. Rep. 27; and 
Railroad Go. v. Railroad Co., 111 U. S. 505, 4 Sup. Ct. Rep. 583. It 
is also well settled that a shareholder may interpose and set the ma- 
chinery of the law in motion for the protection of corporate rights, or 
the redress of corporate wrongs, when the corporate management, after 
proper demand, refuse or fail to act in the matter. Generally, when it 
is necessary to sue in order to enforce corporate rights or avert wrongs 
threatening the corporate interests, the suit must be brought by the, cor- 
porate management in the name of the corporation. This rule applies 
to suits both at law and in equity. Individual shareholders are not, or- 
dinarily, the proper parties to sué or défend ou behalf of corporate inter- 
ests. .If, however, the corporate management fails or refuses to protect 
or enforce corporate rights after proper request so to do, or commits 
breaches of trust, or is guilty of fraudulent acts and conduct, whereby 
irréparable injury is done or threatened to corporate interests, a share- 
holder, in a case where the corporation itself would be entitled to sue 
and obtain relief, may bring suit on behalf of himself and others in likè 
situation, for the protection or assertion of corporate righ ^ \ interests. 
The conditions and circumstances under which the individual stockhold- 
ers is allowed to sustain, iu a court of equity, inhis own namc, a suit 
founded on a right of action existing in the corporation itself, and in 
which the corporation itself would be the proper complainant, are fully 
set forth in Èawes v. Oakland, 104 U. S. 450-460, and in the require- 
ments of equity rule 94. It is important to bear in mind that the rights 
involved in such suits are not those of the shareholder who sues, but of 
the corporation, whose rights are sought to be asserted. The cause of 
action which the individual stockholder is allowed to enforce in such 
cases is one belonging, not to the stockholders, but to the corporation 
itself. Thus in Davenport v. Dowsy 18 Wall. 626, it is said: ... 
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"But such a suit can only be maintained on the ground that the rights of 
the corporation are involved. Thèse rights the individual shareholder is al- 
lowed to assert on behalf o£ himself and associâtes, because the directors of 
the corporation décline to take the proper steps to assert them. * * * 
The relief is asked on behalf of the corporation, net the individual share- 
holder; and, if it be granted, the complainant dérives only an incidental ben- 
efitfromit," 

The présent suit falls within this rule, and the case presented by the 
demurrer to the bill then divides itself into two leading questions: First, 
has the Mansfield, Coldwater & Lake Michigan Railroad Company, un- 
der the showing made by the bill, any right to complain of the decree 
rendered by this court in 1877, in the tbreclosure suit of Thomas A. 
Scott and George W. Cass against said corporation; and, secondly, if the 
Company was ever entitled to hâve said decree set aside and vacated for 
fraud in its procurement, has that right been lost by the "lâches" of it- 
self or of complainant in the assertion of said rights? 

The record in the case of "Thomas A. Scott and George W. Cass vs. 
The Mansfield, Coldwater & Lake Michigan Railroad Co. ei al." is filed 
with and made a part of complainant's bill. It appears from the bill 
and said record that said Scott and Cass, as the trustées under the 
original and supplemental mortgages executed by said Mansfield, Cold- 
water & Lake Michigan Railroad Co. on the Ist October, 1871, and Ist 
Ootober, 1872, respectively, to secure the payment of certain coupon 
bonds issued by said company, filed their bill in this court on January 
20, 1876, against said railroad company and Swan Rose & Co., gên- 
erai creditors thereof, to hâve said mortgages foreclosed by a sale of the 
road and other property covered by or embraced in the mortgages, be- 
cause of the default of the mortgagor in the payment of the interest on 
$1,600,000 of said bonds then outstanding in tlae hands of bonafide and 
lawful holders thereof. The interest accrued thereon and alleged to be 
in default was stated to be $270,000, $35,000 of which was due October 
1, 1873; $35,000 was due and payable April 1, 1874; $56,000 became 
due April 1, 1875, and $56,000 matured October 1, 1875, which several 
installments, with interest since date of maturity till time of filing the 
bill, amounted to the sum of $270,000. The trustées further alleged 
that the railroad company had failed to pay or provide the sinking fund 
of 1 per cent, required by the mortgages on the $1,600, OOOof bonds so 
issued and outstanding, and, that under and in accordance with the 
terms and provisions of said trust deeds or mortgages said bonds had 
been properly declared and made due as to the principal thereof, because 
of such defaults on the part of the mortgagor. Said original and sup- 
plemental trust deeds or mortgages were filed with and made parts of the 
bUl to foreclose, as Exhibits A and B thereto, and purported on their 
face to be regularly executed by proper officers of the corporations un- 
der proper authority from the company. 

The défendant railroad company was duly Served with process on the 
24th January, 1876, and on the 17th April, 1876, it filed its answer in 
the cause. In said answer it denied that it was duly and legally organ- 
ized aind irjporpqrated as a corporation, whçn said. mortgages .wçrç, exe- 
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cuted and said bdnds issued. ItaVèrred that its incorporation and or- 
ganization waçnot perfected and coiûpleted untilJanuary 6, 1873, and 
that prior tp sa^id date it possessed ûo power or aUthonty to exécute and 
deliver either said. bonds or mortgages. It therefore denied that said 
mortgages were the proper act of the corporation, or constituted any valid 
lien on its railway and property. The answer, then, by the eighth para- 
graph thereof, proceeded toisetout how and under what circurastances 
the corporation was formed and organized. Showing that it was legally 
organized on June 1, 1871, when the agreement of consolidation with 
the record of the action thereon by the stockholders of the respective com- 
panies properly oertified by the secretary thereof was filed in the office 
of the secretary of state of Ohio. But the claim of a want of proper or- 
ganization wasbased on the alleged fact that no élection of directors was 
had under the consolidation till January 6, 1873. Said clause ôf the 
answer further set out in détail how one Willard S. Hickox, assuming 
to act in the name of and on behalfofsaid company, had entered into 
contracts for the ironing and equipment of said company's lines ofroad, 
for which the other contracting party, the Pennsylvania Company, was 
to be paid in stock and bonds, the latter to be secured by mortgages; and 
that said original and supplemental mortgages, madeapart of complain- 
ant's bill, and the bonds mentioned and provided for therein, were the 
same mentioned and provided for in said agreement of July 20, 1871, 
between said Pennsylvania Company and said Hickox, assuming to be 
président of the said railroad company. The answer admitted that un- 
der said contract with the Pennsylvania Company the latter had "pre- 
tended to pilace the iron and rails upon about 75 miles of the line of said 
railwa}', and had put about 47 miles of it in condition for the passage of 
trains," but claimed that thesarae.areinsufficiently and impropierly done, 
and not accôrding to the terms of said contract, which provided that the 
Pennsylvania Company should receive, besides stock of the défendant com- 
pany, $20,00,0 in said bonds per mile as each 10 miles of the road was 
laid with rails, and ready for traffic. As a further défense the answer 
set up that said Pennsylvania Company, claiming to be entitled thereto, 
had on the 4th May, 1872, wrongfuUy obtained $1,500,000 of the stock 
in defendant's company (being more than a majority thereof) under said 
contract of July 20, 1871, by means of which it secured a majority of 
the membersupon defendant's first board of directors, and still managed 
and controlled the atfairs of said company, etc. And further: 

"That on the 4th day of May, 1872, the said complainant Thomas A. Scott, 
then the président of said P^nnsylvahià Compitny as aforesaid, and acting as 
one of said trustées; prociired and induced the said Willard S. Hickox to de- 
liver to hira ail of the bonds so éxecuted by said Hickox în the name ot' de- 
fendant as aforesaid. There were 4,460 of the bonds so delivered, numbered 
froin 1 to 4,460 inclusive, for $1,000 $200 each, dated October 1, 1871, with 
interest coupons attached, [the couppns mttturing April 1, 1872, having been 
caneeled and eut oiï.] : In considération of the dellvery of said bonds as afore- 
said, and slniùltanèously therèWitli, as k part of said transaction, the said 
Pennsylvania Company, by its président, the said Thomas A. Scott, exeouted 
and delivered to sÀô. Hickcox» for the betieâtof défendant, a writteu under^ 
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taking, bearing date May 4, 1872, wherein it was recited that said Hickoxhad 
delivered to complainant assaid trustée the bonds above described undersaid 
supposed contract of July 20, 1871, by the terms of which said bonds were to 
be delivered to said Pennsylvania Company at the rate of $20,000 per mile, so 
fast as material should be delivered to the value tliereof, and in full as each 
ten miles of iron should be laid and the track in condition for the passage o£ 
trains; after which récital it waa stipulated and agreed by said Pennsylvania 
Company in and by said last-mentioned agreement, that in considération of the 
delivery of ail of said bonds as aforesaid, before said iron was laid, the said 
Pennsylvania Co. obligated itself to take care of and pay ail interest which 
might become due thereon prior to said line of railway of défendant being in 
condition for trafQc; and it was provided that for ail interest so paid for the 
Pennsylvania Op., and not justlyand equitably chargeable thereto, uader said 
contract of July 20, 1871, said Pennsylvania Co. should be reimbursed out of 
, the earnings of defendant's road after the same should be completed in sec- 
tions under said contract, and begin to make earnings on the respective sec- 
tions, as required by the terms of said agreement. " 

The ataswer further alleged thatat the date oî the delivery ofsiiid bonds 
said Pennsylvania Company was entitled to no parjt théreof; "that said 
bonds are now held by said Pennsylvania Company under said supposed 
Contract of July 20, 1871; that if any of said bonds are held by other 
parties, they are held in the interest of and for said Pennsylvania Company. 
NoneoT said bonds are held hy bonafide owners, but the pretendéd holders 

' and w&érs thereof hâve and are chaïgeiable with notice oî ail the matters 
herein set forth , and of ail the equities of the défendant àrising therefrom. " 
It was further çlaimed in Said answer that the cost of the work dqiie by the 
Pennsylvania Company had not exceeded $7,000 per mile; that it had 
never earned the stock wrongfuUy delivered to it; ^nor had it entitled it- 
self to any interest on the bonds delivered as aforesaid. And défendant 
further averred that the complainants in prosecuting said foreclosure suit 
were mo ved by , and acting in ihe interest of, said Peiinsy lyania Company . 
That their object and purpose was to annihilate and destroy so much of 
defendant's road as lay west of TifHn in Seneca county, Ohio, and to de- 
stroyits stock, that the interest of said trustées, and of said Pennsylvania 
Company, and of the holders of said bonds, are one and identical, that 
under said agreement of May 4, 1872, said Pennsylvania Company were 
boun^.fp pay the interest alleged to bave matured upon said bonds, and 
the sïibsequently accrujng interest thereon, until the full completion of 
said road by said Pennsylvania Company undersaid contract of July 20, 
1871, that complainant Scott, who acted for said company in making 
said çpntracts, contrôla and directs the affairs of said Pennsylvania Com- 

- pany and the holders of said bonds. 

To this answer the complainants duly filed their repli cation on the 
26th day of May, 1876. On the 19th of August, 1876, while the cause 
was regularly at issue, and aJl parties in interest were before the court, 
on the motion of complainants, tç which the défendant filed its written 
consent, an order was niade by the court allowing the ties and rails to be 
removed from one portion of the line and relaid upon another part thereof. 
Said order ^ after reciting the written, consent of the détendant company 
fî^eretoi .proceeds as follows: , .,■ .,.!,. i.. ; 
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"And it further appearing to the court thatthePennsylvanîaKailroad Com- 
pany, [a separate and distinct corporation from the Pennsylvania Company re- 
ferred toin the answer,] beingthé owner and holderof allof the bonds of said 
Mansfleld, Coldwater & Lalîe MichigaliKailroad Company, has also flled herein 
its written consent that said motion be granted. And It also further appear- 
ing that the interests of said Mansfield, Coldwater & Lake Michigan Eailroad 
Co., as well as of said Fennsylvania Bailroad Co. as the owner of said bonds, 
will be promoted by tlie remo val of said ties and rails and the relay i ng the same 
as described in said.motion, it is therefore ordered and decreed by the court that 
said motion be, and the same is hereby, suatained. And it is further ordered 
and decreed that the coraplainants herein be permitted to enter into such ar- 
rangements with the said Coldwater, Marshall & Mackinaw Railroad Company 
as may be agreed upon between themselves relative to the taking up, removing, 
and relaying by the last-named Company the ties and rails that are now laid 
and unused on said Mansfleld, Coldwater & Lalîe Michigan Railroad south-east 
of and for a distance of about eight miles from Monteith; and, after the same 
hâve been relaid on the graded line of said Mansfleld, Coldwater & Lake Mich- 
igan Kailroad near Coldwater, the said Coldwater, Marshall & Mackinaw Rail- 
road Co. may use so much of said line as is covered by said ties and rails, for 
such time, and upon such terms and conditions, as may be agreed upon be- 
tween said last-named Co. and the complainants, provided that before any such 
arrangement shall be finally consummated said Coldwater, Mareliall & Mack- 
inaw Railroad Co. shall exécute and deliver to said complainants a bond with 
approved sureties, l'or not less than the sum of $100,000, conditioned that ail 
the covenants on the partof said Coldwater, Marshall & Mackinaw R. R. Co. 
in respect to the taking up and relaying said ties and rails between Monteith 
and Coldwater, as well as in respect to the subséquent use of that part of said 
Mansfleld, Coldwater & Lake Michigan R. R. Co. wherever said ties and iron 
shall be relaid, shall be f uUy and faithfully performed by said Coldwater, Mar- 
shall & Mackinaw R. R. Co. It is further ordered that nothing in this decree 
nor in the agreement that may be made in pursuance hereof shall give said 
Coldwater, Marshall & Mackinaw R. R. Co. any righ'ts whatever in relation 
to the renioval of said ties and iron, nor to the use of said railroad wherever 
the same sliall be laid after the termination of 'tliis case; nor beyond the time 
when said Mansfleld, Coldwater & Lake Michigan R. R. Co. may be sold un- 
der and gursuant to any other or further orders that may be maUeby the court 
herein. It is also further ordered that nothing in this decree, nor in the ar- 
rangement that may be hereafter made between the complainants and said 
Coldwater, Marshall & Mackinaw R. R. Co., s-hall in any way interfer'e witli 
the rights or remédies of the ownera of said bonds of the M., C. & L. M. R. R. 
Co., nor of the trustées, complainants herein, either in this or any other pro- 
ceeding that may be brought to enforce the rights of said bondholders or of 
said trustées, nor in any way to hinder or delay the further proceedings in 
this case." 

On the 3d of November, 1876, the directors of the Mansfield, Cold- 
water & Lake Michigan Railroad Company, by résolution instructed 
their attorneys to withdraw ail défense to said suit of Scott and Cass, 
trustées, Henry C. Hodges, and Stephen B. Sturges, two of said direct- 
ors, and the former one of the défendant company's attorneys, who signed 
its answer, entered their written protest against this action of the- 
board of directors. Afterwards, at the January terni, 1877, of this 
court, and on the 3d day of January, 1877, as appears by the record, 
"came Messrs. Jno. B. Shipman, Henry C. Hodges, and O. H. Scribner^ 
solicitors for the said Mansfield, Coldwater & Lake Michigan R. R. Co., 
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in the above entitled proceeding, and show to the court hère that by 
resolution of the board of directors of said Railway Co., adopted Novem- 
ber'3, 1876, the said solicitors were directed to niake no further défense 
on behalf of the said company to the proceedings of the complainants 
herein; and thereupon the said solicitors withdraw the appearance of 
said respondent heretofore entered herein, and on their motion it is or- 
dered that they hâve leave to withdraw the answer of respondent to the 
bill of complaint of complainants, and the same is now withdrawn ac- 
cordingly." On the 21st of March, 1877, an order pro confessa was taken 
and entered against said défendant railroad company, and the cause con- 
tinued to the next term of the court, and on June 27, 1877, a decree was 
entered finding said company in deiault in the payment of interest since 
October 1, 1873, and amounting to $426,650, also in the payment of 
the sinking fund as provided by the mortgages, and ail other facts ma- 
terial and necessary in a decree in complainant's favor, and directing a 
sale of the company's line of roâd and property covered by the mortgages 
upon its failure, within the cime allowed, to pay said indebtedness. 
The sale was mad» on the4th day of August, 1877, when the property 
was struck off at the price of $500,000, the minimum price fixed by the 
«ourt, to Joseph Lessley, who, as it appears, was acting as the agent of 
the Pennsylvania Railroad Company, the holder of the bonds and past- 
due coupons. This sale was confirmed, and the spécial master com- 
missionèr, under the direction of the court, made proper conveyance of 
the property to the purchaser, who, as appears from the allégations of 
the bill of complainant Foster, subsequently trahsferred the same to the 
Northwestern Ohio Railway Company, which was chartered and organ- 
ized after the date of said transaction, and which is claimed to be only 
a branch of said Pennsylvania Company, and identical with it. 

The présent bill seeks to hâve that decree and sale set aside and va- 
cated as having been fraudulently obtained, and the defendant's answer 
in said suit reinstated, with leave to complainant and the company to 
make any and ail other défenses which they may be able to set up and 
establish. It is conceded by complainant's bill, now under considéra- 
tion, that the Mansfield, Coldwater & Lake Michigan Railroad Company 
"were duly and legally created, incorporated, and organized as a railroad 
«orporation of the states of Ohio and Michigan," on or about June 1, 
1871. So much of the answer of said company to the foreclosure suit 
as denied its légal organization and want of power to make the mortgages 
of October 1, 1871, and October 1, 1872, and to issue the bonds secured 
thereby, may therefore be dropped out of considération. The other 
grounds of défense set up in that answer are substantially repeated, and 
xelied on by complainant as entitling him to relief on behalf of the cor- 
poration. Of thèse défenses the only one worthy of notice grows out of 
the con tract of May 4, 1872, which, it is assumed, bound the Pennsyl- 
vania Company to pay the interest on the bonds then turned over to it 
until the fuU and final completion of said road; and that, the Pennsyl- 
vania Company being so bound, there was no default on the part of tiie 
Mansfield, Coldwater & Lake Michigan Railioad Company, as alleged 
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by the trustées in, the foreclosuïe suit. This défense, whether good or 
bad, waS known to and was set up by the défendant railroad company 
in the foreclosure, suit. Complainant says it was concealed /rom him 
and other stockholders, and was not discovered by him till shortly be- 
fore the brînging of this suit. By ythom or how concealed from him is 
not stated. But the time at which he acquired his knowledge of or in- 
formation about said contract is not at ail material. The corporation 
in whose behalf he institutes the présent suit, and whose rights he is 
seeking ta enforce, was fully aware of the existence of said contract, 
which was set up and relied upon as a défense in its answer to the fore- 
closure suit. , Complainant's ignorance of its existence, however super- 
induced, whether. by fraudulept concealment or négligence, in no way 
changes or affeôts the material fact that the corporation in whose behalf 
he now interposes labored underno such want of knowledge or informa- 
tion. The corporation, whose rights this suit seeks to protect and en- 
force, can take iio henefit or advantage from the fact that complainant 
was ignoraûtîOf what was well kiwwn to the corporation itself , well known; 
to one of its directorg flind solicitoi", Henry C. Hodges, who opposed the 
resolution of the;boEu:d directing, a withdrawal of the. défense. But if 
this were nôt so, and if complainant's ignorance of what was known to 
the corporation^ could avail the latter in cases like the présent, can it be 
said that complainant's want, of knowledge of that contract of May 4, 
1872, was excusable? We think not. As a stockholder he was affected 
with notice of the foreclosure suit, and of the resuit of that proceeding. 
He does not intimate in his bill that he did not know of its existence 
and of the défenses interposed thereto by the company. When the prop- 
erty of the corporation, in whiçh he had an interest as a shareholder, 
was being sold under judîcial proceedings open and accessible to his in- 
spection and examinationj he is not in; position to claim the benefit of 
ignorance in respect to matters within easy reach of himself and within 
the knowledge of his company. But aside from this, the court is by no 
means satisfied that the contract of May 4, 1872, admits of the construc- 
tion which the défendant railroad company in the foreclosure suit and 
complainant in the présent suit seek to hâve placed upon it. Read in 
the light of the contract of July 20, 1871, and of the supplemental 
mortgage executed October 1, 1872, the agreement of May 4, 1872, will 
hardly warrant the construction that the Pennsylvania Company under- 
took and agreed to pay interest on bonds which it was entitled to reçoive 
by virtue of its ownership of such bonds. The true meaning of the con- 
tract seems to be, that the Pennsylvania Company would pay the interest 
on ail such or so many of said bonds as might be used, and to which it 
was not entitled under said contract of July 20, 1871* The interest to 
which it was then; or should thereafter be entitled upon bonds earned 
under said contract, was not.to be pàid by it. Si^ch an , interprétation 
would be unreasonable. But it might well assume to provide for the 
interest on said bonds before its oWnright to the interest accrued, and 
such is the fair and rational meaning of the agreement. What became 
*»f the interest falling due prior to October 1, 1873, does not appear. It 
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iai not întiraated or suggested in either the answerof the corporation to 
the foreclosure suit or in the présent bill that it was not provided for 
by said Penijsylvania Company, or that it wais paid by the Mansfield, 
Coldwater <& Lake Michigan Railroad Company. 

Agajn, the court found, as appears from the consent order of August 
19, 1876, to which the Mansfield, Coldwater & Lake Michigan Kailroad 
Company gave its written assent, that the Pennsylvania Railroad Com- 
pany, a corporation separate and distinct from that of the Pennsylvania 
Company, was the owner and holder of said outstanding bonds and of 
the past-due coupons from October 1 , 1873. Assuming that such was the 
fact, was the Pennsylvania Railroad Company, as such holder and owner, 
bound to look to the Pennsylvania Company for payment of such inter- 
est under the contract of May 4, 1872, between the latter and the Mans- 
field, Coldwater & Lake Michigan Railroad Company? This will hardly 
be insisted upon. The contract of May 4, 1872, if it went to the extent 
claimed for it by the bill, being only between the Mansfield, Coldwater 
& Lake Michigan Railroad Company, and the Pennsylvania Company, 
might be binding between themselves, but would certainly not require 
the owner and holder of the bonds and past-due interest to look to the 
liahility of the Pennsylvania Company thereunder before resorting to the 
makers and the mortgages executed to secure the payment of his bonds 
and interest on the same as it accrued. The suggestion of the bill that 
Thomas A . Scott was the président, and had the practical control of both the 
Pennsylvania Company and the Pennsylvania Railroad Company, is not 
material. If the bonds had been fraudulently issued within the knowl- 
edge of said Scott, his knowledge might bave operated as notice to the 
latter company when it acquired the bonds. But the case made by the 
bill, and the défense set up in the answerof the railroad company to the 
foreclosure suit, does not présent the question of a fraudulent issue of 
bonds, 80 as to put the holder upon proof of purchase before maturity 
for value and without notice, but the défense was and is want of com- 
plète and full considération paid or given therefor by the Pennsylvania 
Company under the contract of July 20, 1871, which it is claimed was 
not fully performed by said company. It is conceded, in the answer of 
the railroad company in the foreclosure suit, that said Pennsylvania 
Company put about 47 miles of road in condition for the passage of 
trains, and that it pretended to place the iron and rails upon about 7£ 
miles of the line of said railway. It is claimed that this was not prop- 
erly done, that the iron was of inferior quality, the road was not prop- 
erly ballasted, etc. Thèse faets, if true, might bave justified and war- 
ranted a counter-claim for damages for breach of contract on the part of 
the Pennsylvania Company, but they do not impeach or tend to impeach 
the validity of the bonds in the hands of the Pennsj'lvania Railroad 
Company, who, in the absence of fraud in the issuance of the bonds, ia 
presumed to be an innocent holder for value and before maturity, . 

Again, the contract of July 20, 1871, imposed certain duties and ob- 
ligations, upon the Mansfield, Coldwater & Lake Michigan Railroad Com- 
pany in respect to preparing and getting the road-bed, etc., ready foi 
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the iron. It îs not averred in said company's answer to the foreclosure 
suit, nor in the présent bill of complainant, that said undertakings on 
the part of said Mansfield, Coldwater & Lake Michigan Railroad Com- 
pany were complied with, so as to show that the Pennsylvania Company 
was in default on ils part, so that want of considération for the $1,600,- 
000 of bonds placed in the hands of the Pennsylvania Company under 
that contract, and which it is claimed to hâve averred in the building of 
75 miles of said line of railway, is not well pleaded, even as against the 
Pennsylvania Company; while in respect to the Pennsylvania Eailroad 
Company, to whom the bonds were transferred and by whom they were 
held when the mortgages were foreclosed, the facts presented constitute 
no défense. 

Now, aside from the statements of the company's answer to the fore- 
closure suit, largely repeated and relied upon in the présent bill, what 
new and extrinsic facts are alleged? There is, first, the allégation that 
the resolution of the board of directors of November 3, 1876, directing^ 
the solicitors of the company to make no furtber défense to the foreclos- 
ure suit, was fraudulent. Jîow and in what way fraudulent is not dis- 
closed except in the most vague and gênerai way. As to Henry C. Lewi& 
and Joseph Fisk, two of the directors of the Mansfield, Coldwater & Lake 
Michigan Railroad Company when said resolution was passed, it is stated 
that they were also directors in the Coldwater, Marshall & Mackinaw 
Railroad Company, to which said Scott and Cass were to give a large 
portion of the property of said défendant the Mansfield, Coldwater & Lake 
Michigan Railroad Company, to induce said directors to favor a with- 
drawal of said answer and défense. It is not suggested how Scott and 
Cass, as trustées, could give to another corporation a portion of the trust 
property then being foreclosed. It is not intimated that any such ar- 
rangement was carried out. It is not charged that Lewis and Fisk, in 
voting for the resolution, acted upon the inducement so held out to them, 
which looked to some benefit to another road in which they were di- 
rectors; nor is it alleged that they held a larger interest in the latter road 
than in the Mansfield, Coldwater & Lake Michigan Railroad Company. 
Corrupt action on their part is barely insinuated, not charged. If this 
intimation of corrupt action on the part of Lewis and Fisk was based on 
the provisions of the consent order of August 19, 1876, (as was suggested 
at the hearing of the demurrer,) it is manifestly not well founded. By 
the terms of that order the ties and rails which were allowed to be re- 
moved from one part of the line and relaid upon another were to be used 
by the Coldwater, Marshall & Mackinaw Eailroad Company only until 
the termination of the foreclosure suit, or not beyond the sale of the 
Mansfield, Coldwater & Lake Michigan Railroad. Hence there was no 
advantage to the Coldwater, Marshall & Mackinaw Eailroad in Lewis and 
Fisk withdrawing défense, and aHowing an early sale. On the contrary, 
the interest of the Coldwater, Marshall & Mackinaw Railroad Company 
was in postponing the sale. It is said that Reuben F. Smith, George 
W. Layng, and Frank James, three other directors of the Mansfield, Cold- 
water & Lake Michigan Railroad Company, were employés of the Penn- 
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sylvanîa Company, and, acting in the interests of said company, voted 
for the resolution of November 3, 1876. This does not charge frauda- 
ient and corrupt conduct on their part. But it is said that said action 
of the board was "solicited" by Thomas A. Scot' in the interest of said 
Pennsylvania Company, and that J. Twing Brooks, in the same interest, 
l^eing both a director in the Mansfieid, Coldwater & Lake Michigan Rail- 
road Company and the gênerai attorney of the Pennsylvania Company, 
favored said resolution, and aided in securing its adoption. That is no 
sufficient allégation of corrupt and fraudulent action and conduct on his 
part. The bill nowhere intimâtes or charges that the directors voting 
for said resolution, did so with the knowledge or belief that the facts set 
up in the company's answer were true or that they constitued a valid and 
proper défense to the foreclosure suit. It is not intimated, either, that 
they derived any personal beneflt from their action. Both the trustées 
and several of the directors who participated in said transaction hâve 
since departed this life, and in calling their actions in question in a way 
to impute turpitude and breach of trust something more is required than 
vague generalities and insinuations. No spécifie acts are charged. No 
spécifie facts are stafed which fairly or by necessary implication make or 
render the action of the board of directors in withdrawing said défense 
corrupt or a breach of duty. It is not sufficient, in gênerai terms, to 
allège on information and belief "that the withdrawal of said défense was 
the fraudulent act of said Thomas A. Scott and J. Twing Brooks, aided 
and abetted by such of said directors as yoted in favor of said with- 
drawal." There was no concealment of this action, and after its adop- 
tion there was ample opportunity before the final decree for complainant 
or any other stockholder to hâve interyened and made défense. Every 
fact aUegèd in the bill upon information and belief was then disclosed 
by the record in said foreclosure suit, or otherwise readily accessible to 
complainant upon the slightest inquiry or investigation. Under such 
circumstances and conditions, if it be conceded that a fraud was actually 
committed against the corporation, the question next arises whether the 
company or the complainant who seeks to assert its right has not been 
guilty of such "lâches" as to bar his or its right to any relief. 

The allégations of the bill in référence to the concealment of the frauds 
or fraudulent acts relied on for relief are whoUy insu fii ci eut to hâve ar- 
rested the running of the statute of limitations, in analogy to which 
courts of equity generally act in considering and testing the question of 
"lâches" in seeking relief. In Wood v. Carpenter, 101 U. S. 143, it is 
said by Mr. Justice Swayne, speaking for the court, that "concealment 
by mère silence is not enough, There must be some trick or contrivance 
intended to exelude suspicion and prevent inquiry. There must be rea- 
eonable diligence; and the means of knowledge are the same thing in ef- 
fect as knowledge itself, * * * and the delay which has occurred 
must be shown to be consistent with the requisite diligence." This rule 
was repeated and applied by the suprême court in the equity suit of 
Bank v. Carpenter, Id. 567. It is suggested by counsel for complainant 
that the rule announced and applied in Wood v. Oarpenier, Id. 138-143, 
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which olearîy establishes the insuflifiiency of thé présent bill, is not in 
harmony witb BaUey v. Qhver, 21 WalL 346, which bas been recognized 
in the later oaàGs of Rosenthcd v. Walker, 111 U. S. 185, 4 Sup. Ct. Rep. 
382; Traer v. Clews, 115 U. S. 528-586, 6 Sup. Ct. Rep. 155; and Kirby 
V. RailroadCo., 120 U. S. 130-139, 7 Sup. Ct., Rep. 430. But in re- 
spect to what will constitute the concealment of a fraud such as will ag- 
réât the running of the statute, or excuse delay in seeking relief because 
of such fraud, no conflict is pereeived between the décisions in their ap- 
plication to the facts of the présent case. In Bailey v. Glover, 21 Wall. 
347, Mr. Justice Miller says: 

"In suits in equity where relief ig sought on the ground of frand, the aur 
thorities are without conflict in support of tlie doctrine tiiat where ignorance 
of the fraud has been produced by affirmative acts of tlie guilty party in con- 
cealing the facts from the other the stàtute will not bar relief, provided suit 
is brought within proper time after the discovery of the fraud. "We alao think 
that in.suits in equity the decided weight of authority is in favor of tlie prop- 
osition that where the party injured by the fraud remains in ignorance of it 
witliout any faiilt or want of diligence orcare on his part, the bar of tlie stat- 
ute doea not begin to run until the fraud is discovered, though there be no 
spécial circurastances or efforts on the part of the party committing the fraud 
to coneeal it froin the knowledge of the other party." 

AU the authorities agrée in the proposition that the party seeking to 
excuse his delay in asking relief on the ground of fraud must show that 
his ignorance was not négligente That he reniained ignorant without 
any fault of his own, that he conld not by reasonable diligence bave dis- 
covered the fraud sooner and "that, where the means of knowledge are 
open to bim, he is chargeable with knowledge Irom the date when he 
should bave ascertained the facts." Now, testing the complainant's bill 
by thèse rules, it is clearly insufficient to excuse the long delay that has 
elapsed since the rendition of the decree in 1877 till the commencement 
of the présent suit in 1887. It is not alleged that duringthe 10 years 
of delay that the corporation whose rigbts are sought to be enforced was 
ignorant of the alleged fraud committed against it. It is not charged 
that the complainant's ignorance of the alleged frauds was "produced by 
affirmative acts" of the guilty parties in concealing the facts from him or 
other stockholders. It is not stated that during this long period the com- 
plainant ever made or caused to be made the slightest inquiry in relation 
to the transactions now complained of. The facts were ail either matters 
of record in the foreclosure suit or readily accessible upon inquiry. He 
could have'learned in 1877, (if he did not then know,) as easily as in 
1887 , the relation which Scott and ^rooks and the directors Smith, Layng, 
and Janes bore to the Pennsylvania Company, and which Lewis and Fisk 
bore to the Coldwater, Marshall & Mackinaw Railroad Company. The 
resolution of the board of directors of November 3, 1876, was made a 
matter of record in the foreclosure suit. Two of the directors within easy 
reach of complainant had protested against that action, and in its answer 
the Company had set up ail the défenses now relied on by the complain- 
ant in its behalf. Under such circumstances, complainant's ignorance. 
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even assnming tbat his ignoïance would excuse delay on tbe part of the 
corporation, was négligent. It was not without fault on his part. It is 
aJso manifest from the situation of the parties and the history of the 
transaction as stated by himself, and as disclosed in the contracts and 
foreclosure proceeding, that by reasonable diligence he could hâve dis- 
covered the alleged fraud sooner; that the means of knowledge were 
open to hira from 1877; and that he must be chargeable with knowledge 
from the date when he should hâve ascertained the facts. But the case 
is far stronger as against the corporation, as to whom it is not alleged 
that it was during any period of time ignorant of any of the facts now set 
up as a ground of relief, 

Under the facts and circumstances of this case as disclosed by the biU, 
even assnming the existence of the frauds alleged, such lâches are shown 
as should, in the judgment of the court, defeat the relief sought. This 
objection to the bill may be taken bj' demurrer. Thus in Landscble v. 
Smith, 106 U. S. 391, 1 Sup. Ct. Rep. 350, it was held that a bill is bad 
on demurrer when it appears therefrom that there has been lâches in op- 
erating the rights which it seeks to enforce. The bill in the présent case 
is, upon its face, open to this objection. It présents no sufficient excuse 
for the delay that had elapsed, and, tested by the décisions of the su- 
prême court, it must be held bad, and not sufficient to entitle complain- 
ant to the relief sought. See Moore v. Greene, 19 How. 69; Burke v. 
Smith, 16 WaU. 390-401; U. S. v. Throcknmton, 98 U. S. 64-69; SiMi- 
van V. BaUroad Go., 94 U. S. 806; Qoddm v. Kimmdl, 99 U. S. 201; 
Woodv. Carpenter, 101 U. S. 139-143; Coddington v. Raiîroad Go., 103 
U. S. 409. In this last case relief was sought eight years after sale, and 
was denied because of lâches and the statute of limitations. 

Again, the présent bill is defective in not showing any valid défense 
to the foreclosure proceeding which is sought to be opened. As already 
indicated, the answer which the corporation filed in that suit showed 
that the Pennsylvania Company had in fact earned a considerrble por- 
tion of the bonds placed in its hands; that it had equipped, under the 
oontract of July 20,1871, from 47 to75 miles of the Mansfield,Coldwater 
& Lake Michigan Raiîroad Company's line of railway, for which it was 
entitled to bonds to the extent of $20,000 per mile. Itis not pretended 
in said answer or in the présent bill that the Mansfield, Coldwater & Lake 
Michigan Raiîroad Company ever paid the interest on said bonds, or 
provided the sinking fund required by the mortgages thereon. To the 
extent of such defaulted interest, sinking funds and bonds, which the 
holder had the fight to treat as due, the trustées in the foreclosure suit 
were clearly entitled to a decree for the benefit of the Pennsylvania Raiî- 
road Company. It is reasonably certain that the amount eo due the 
Pennsylvania Raiîroad Company as the holder and owner of said bonds 
exceeded the minimum priée placed upon the road in the decree, and 
for which it was sold. The présent bill neither négatives this fact nor 
ofFers to pay the sum so due. It shows no valid défense to the bonds so 
earned by the Pennsylvania Company, and which afterwards passed into 
the hands and ownership of the Pennsylvania RaUroad Company. Itia 
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nowhere depied that the Mansfield, Coldwater&LakeMichiganllailroad 
Compaoy accepted the work done by the Pennsylvania Company, and 
that the bonds were to be given for the work so done. To this extent, 
then, there was a valid cause of action, which entitled the trustées to en- 
force the mortgages of Oçtober 1, 1871, and October 1, 1872. This equity 
and lien is in nowise affected by anything appearing in the company's 
answer to the foreclosure suit, or in the averraents of the bill under con- 
sidération. The decree, to that extent, could not or would not hâve 
been reversed on a direct appeal, as held by the suprême court in Thomas v. 
Railroad Co., 109 U. S. 525, 3 Sup.Ct.Rep.315. The rule as well settled 
that when the decrees of courts possessing jurisdiction of the parties and 
subject-matter of the litigation are sought to be opened or vacated, merits 
inust be shown; that the party seeking such relief must show the exista 
ence of a valid défense, which he has been prevented from asserting because 
of the fraud or misconduct of the successful party. The Pennsylvania 
Railroad Company, for whose benefit, as the holder and owner of the 
bonds, the foreclosure suit was prosecuted, is not charged with any fraud 
or misconduct, nor is any case made by the bill showing that it was not en- 
titled to that decree. By complainant's amended bill, filed herein on 
the 24 th February, 1888, it is alleged that the mortgage or trust deed of 
October 1 , 1872, was, after its exécution and delivery , altered and changed 
in a material way by erasing therefrom a référence made to the contract 
of May 4, 1872. That mortgage was filed as Exhibit B to the foreclosure 
suit. The company executing it had full opportunity to examine it and 
discover any changes or altérations made therein, as alleged, but in ita 
answer it made no such claim. The court is unable to see how this fact, 
if true, can or could hâve affected the rights of the parties under the mort- 
gage of Octoberl, 1871. The trustées, if the alleged altérations were made, 
did not conceal the fact from the corporation. They exhibited the mort- 
gage with the bill, and the corporation made no point on its having been 
altered or changed. The complainant now, invoking the aid of this 
^court in behalf of that corporation, which knew or could hâve known the 
alleged fact in 1876 by simple inspection of the instrument brought di- 
rectly to its attention, cornes forward too late with such a com plaint. 
The suggestion that the answer of the Mansfield, Coldwater&Lake Michi- 
gan Railroad Company having been withdrawn under the resolution of 
November 3, 1876, was not thereafter notice to the complainant and other 
stockholders, need hardly be dwelt upon. The answer remained on file, 
and is certified by the clerk of this court as a part of the record in the 
foreclosure suit, which is made a part of complainant's bill. But aside 
from this, the answer of Swan Rose & Co. set up precisely the same facts, 
and défenses, as the answer of the Mansfield, Coldwater&LakeMichigaa 
Railroad Company, and an inspection of that answer would bave dis- 
closed to the corporation and its stockholders ail the material facts set 
up and relied upon in the présent bill relating to the contract of May 4, 
1872, which constitutes the main grounds for the relief now sought. After 
& careful examination of the matters the conclusion of the court upon 
the whole case is that the demurrer to the biU should, for the reasons 
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above stated, be sustained. It is accordingly so ordered, and that the 
complainant's bill be, and the same is hereby, dismissed, at his costs. 

Welkeb, J., concors. 



Obeemillek "d. Wylie el al, 
(Oireuif Court, W. D. Miehigan, S. B. October 3, 1888.) 

L Trusts — Expebss Trusts — Declakation. 

A -written instrument, executed in form to be recorded, by which the grantee 
of land déclares that he holds it "in trust for the Indians whose names are 
hereunto attached, they having paid towards the purchase of the said lands 
the sums set opposite their names, respectively,"to which is attached the list 
of names and amounts paid, is a sufBcient déclaration of a trust, in Miehigan, 
in favor of the persons whose names appear in the list. 

S. BaME— RiGHTS OF Bbnbficiabies. 

The beneflciariea under the trust will take in proportion to the amount of 
purchase money paid by each. 

8. Same— Pabtition— In Pbobatb Court— Acquiescbnce. 

Where the probate court, af ter the death of the trustée, directs the admin- 
istrators to convey the land in severalty to the beneficiaries, who acquiesced 
therein, such conveyance will vest the équitable title in the beneficiaries, 
though the probate court had no power to make the order. 

4. Dbscbnt and Distribution- Rbaltt—Sbizin. 

Under the Miehigan statute providing that an interest, to pass by inher- 
itance, must be one of which the ancestor had seizin, such équitable title 
will pass by descent; seizin in law as well as seizin in f act being contemplated 
by the statute. 

In Equity. On demurrer to amended bill, by the défendant Rose. 

The bill of complaint in this cause seeks to establish a trust-estate in 
and quiet the title to certain lands in the county of Emmet and state of 
Miehigan. The essential facts are indicated sufficiently by the opinion. 
The document relied upon by the complainant, and held by the court 
to be sufficient as a déclaration of the trust alleged in the bill, is in the 
foUowing form : 

"Know ail men by thèse présents, that I, Alexander Nishawakwad, of 
Little Traverse, Miehigan, having received a deed of Francis Pierz, conveying 
to me the title to the lands below described, viz.: The E. \ of the S. E. \ of 
section thirty-two, (32,) town N., range 5 W., containing eiglity acres; also 
the S. W. \ of the N. E. \ of section thirty-three, (33,) town 35 N., range 5 
W., containing forty acres; also the fraction al number section (28.) town 35 
N., range 5 West, containing 13 77-100 acres; alsô fractions No. (2) & (3) 
of section 12, town 86 N., range 7 W., containing 77 ll-lOO acres; also frac- 
tions ÎTo. 1 & 2 of section 32, town 35 N., range 5 W., containing 65 85-100 
acres ; also fractions No. 1, 2, & 3 of section 33, town N., range 5 W., containing 
104 68-100 acres; also having vested in me by patent from the United States 
the title to the foUowing lands, to-wit: Eractlonal section No. 28, town 35 
N., range 5 W., containing 13 77-100 acres; also the east \ of the N. E. \ of 
section 33, town 35 N., range 5 W., containing 80 acres; also fractional sec- 
tion No. 24, town 35 N., range 6 W., containing 12 8-100 acres; also fractions 
1, 2, 3, 4, & 5 of section 13, town 35 N., range 6 W., containing 299 17-100 
V. 36F.no. 11— 41 
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acres: Now, he it known that I, Alexander Nishawakwad, do by thèse prés- 
ents aoknowledge the having received and holding the above-described lands, 
in trust for the Indians whose names are hereunto attached, they having paid 
toward the purchase of the said lands the sum set opposite their names re- 
spectively. 

his 
"ALEXANDEE X NlSHAWAKWAD. [L. S.]" 
mark. 
"Signed and sealed for record in the présence of 
"A. S. Wadswoeth. Lani Wasso." 

To this instrument was attached a list of the Indians who had contrib- 
uted for the purchase of said lands and of the sums paid by them respect- 
ively. 

Taggart & Dmison, for complainant. 

Fletcher & Wanty, for défendant Rose. 

Seveeens, J., (oraÙy, a/ter stating the fads as ahove,') The principal 
ground of the demurrer is predicated on the statute of the state of Mich- 
igan in regard to the création of trusts. It is àrgued that the efFect of 
the statute upon a conveyance which upon its face dénotes an intent to 
create a passive trust in one for the benefit of another is to vest the 
whole légal and équitable title in the cestuîs que trustent, or the bene- 
fieiaries, creating no estate, either légal or équitable, in the trustée; and 
this is undoubtedly so in those cases where the instrument creating the 
estate is one whieh upon its face dénotes who are to become the benefi.- 
çiaries of the trust intendçd to be created; but the statute does not apply 
in a case where a conveyance is made of property upon trust, passive 
though it may be, where the trust arises out of the opération of some other 
instrument or some other meana; that is, where the trust is shown inde- 
pendently of the instrument creating the estate. This is afSrmed in sev- 
eral cases, and elearly in that of Loring v. Palmer, 118 U. S. 321, 6 Sup. 
Ct. Rep. 1073. In the case at bar there was a conveyance in the ordinary 
form by one Pierz to the Indian, Nishawakwad, and the question arisea 
whether upon the facts alleged in the bill it is shown that the estate was a 
trust-estate for the benefit of other Indians. It is alleged in the bill that 
those other Iridians contributed the means with which to buy the lands, 
— quite a large area; the purpose being to bave Nishawakwad purchase 
thèse lands, and hold thein in trust for the benefit of thèse Indians so 
contributing. It seemed to be understood by those who furnished the 
means that Nishawakwad would take a conveyance to himself. Now, 
if there were nothing in writing independent of that instrument, it would 
be impossible, under the Michigan statute, to fix upon that instrument 
the character of a trust; the statutes of Michigan declaring that a trust 
shall not be created except by writing, and also declaring that no result- 
ing trust can arise on such facts only. But soon after Nishawakwad 
had obtained the title from Pier'î, he executed au instrument manifestly 
intended to be a déclaration of trust. ■ The instrument was informai, but, 
auch as it was, it was executed by him, and acknowledged in form to be 
recorded. In that instrument he déclares that he holds thèse lands in 
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trust for tb<ffie Indians whose names are upon a schedule atfaclied, and 
who hâve contributed in the amounts which are specilied opposite their 
names. I;think that is a sjifficient déclaration of trust in belialf of thosa 
Indians. 

It is argued in behalf of défendant Rose that the instrument is not 
sufficiently definite in determining the proportions of interest in which 
thèse Indians hold through the trust. It is true that in terms it does 
not speçify. It spécifies the amount in which each of the beneficiaries 
had contributed; and, taken in connection with what is alleged in the 
bill to be the purpose, I think it is fairly to be implied that the trustée 
intended a déclaration in favor of thèse persons in the proportion which 
the respective amounts which they had contributed bore to the whole 
fund contributed. It bas been held, and indeed it was in the case to 
which I just referred in 118 U. S., that where a trust was created in 
favor of two or more persons, and the proportion which each was to take 
was not specified in the writing, if there was nothing to indicate the con- 
trary, the beneficiaries would take in equal shares. That siraply estab- 
lishes the proposition that the trust is not so indefinite as to be nugatory 
from the fact that the respective interesta of the beneficiaries are leit to 
be inferred by implication; and I think the fair implication contained 
in this instrument is that thèse beneficiaries were to take in proportion 
to the respective amounts which they had contributed, and those amounts 
are specified in the déclaration of trust, or in the exhibit which is referred 
to therein, and which is made part of it. 

Alter this there were certain proceedings in the probate court for the 
county in which the lands were situated, Nishawakwad having died. 
Thèse proceedings were, first, the appointment of administrators; and, 
next, and what is pertinent to the présent issue, proceedings had upon 
a pétition filed by certain persons interested in the pùrchase of Nisha- 
wakwad, and which pétition was very anomalous in its character. It 
seemed to be framed upon the theory that the probate court had juris- 
diction to order a conveyance by the administrator of the légal esta te 
which Nishawakwad had acquired, for thèse beneficiaries, under the au- 
thority of the statute which authorized the probate court to direct admin- 
trators and executors to exécute a contract for the sale of land by giving 
deed. The pétition is not in any formai shape, even for that purpose. 
The order which the probate court made upon it, however, seemed to, 
treat it as being filed under the provisions of the statute to which I bave 
referred, and an order was made by the probate court that the adminis- 
trators should convey the légal tiùe to the beneficiaries; and it under- 
took further to state in what proportions it should be conveyed, and fur- 
ther ordered a partition of the lands, so as to bave them conveyed to thèse 
beneficiaries in severalty. I bave no doubt that thèse proceedings were 
void for want of jurisdiction in the probate court to take them, and, if 
nothing further had been done, if that was the end of the facts in référ- 
ence to that transaction, I should be of the opinion that the action of 
the probate court was utterly nugatory. But it is alleged in the bill 
that the commissioners appointed by the probate court for that purpose 
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set ofif thèse lands in severalty wherever the beneficiarîes desired them 
in severalty, and parcels in a lump to several persons where that form 
df conveyance was agreed upon; and the particular lands in question 
were conveyed by the administrators, under the order of the probate 
court, to the three Indians, Asiniwi, or J. A. Stone, as he was known 
in English, and the heira of two other Indians, original beneficiarîes in 
the trust. Eoth had died betbre thèse proceedings were taken. And 
it is further alleged in the hill that this partition and thèse convey- 
ances were acquiesced in and were satisfactory to ail bf the parties inter- 
ested, — by which I understand, and it is so treated in the argument, 
the beneficiarîes under the original trust; and it seems that some, at 
least, of the persons who were concerned in that transaction hâve aeted 
upon it by making conveyances. I lay no stress, however, upon this 
last suggestion, but.upon the allégations In the bill, and which must be 
deemed to be admitted by the demurrer, that the other beneficiarîes, 
who were alone concerned in the mode in which the land should be di- 
vided, were satisfied with what was done, and hâve acquiesced in it; 
and I am of the opinion that, if that is so, whlle the probate proceedings 
would be void if standing alone, yet, when coupled with the assent and 
acquiescence of the parties Interested, and their having acted upon it, It 
amounts to the creating of an équitable estate In severalty in the lands 
thus set apart and apportioned, and it would operate to vest in those 
three Indians, or their heirs, which is the same thing, the équitable tltle 
to the lands in question. And it is alleged in the blll, and admitted by 
the demurrer, that the complainant bas by mesne conveyances acquired 
the interest of ail those persons. And it is alleged in the bill, and ad- 
mitted by the demurrer, that the légal title bas passed by mesne convey- 
ances to the defepdant Rose, — who, upon the facts as they appear, will 
stand in no better position than the person from whom he derived bis 
title, namely, Nishawakwad, as there is nothing in the facts exhibited to 
show any circumstances creating any équitable estate in hlm. The facts 
leave him as the bare holder of the légal title, charged with the trust 
which attached while the title was held by the original trustée, Nisha- 
wakwad. 

The question is raised in the brief whether this équitable interest which 
thèse beneficiarîes had was capable of inherl tance. This is denled by 
défendant Rose; and he claims that by the statute, the interest of thèse 
beneficiarîes, being a mère équitable interest, of which there was no 
seizln, it did not descend to the heirs, and the statute of Michigan should 
be applied, in which it is declared that an interest to pass by inheritance 
must be one of which the ancestor had selzin. But this statute does not 
necessarily mean a seizin in fact. There are two kinds of selzin: selzin in 
law, and selzin in fact. The statute includes both of thèse. The seizin 
of an équitable interest must, in the nature of thlngs, be intangible. But 
even in regard to légal estâtes, itis settled, in the làw of Michigan, that an 
estate passes notwithstaridlng the ancestor is not at the time of bis death 
«eized in fact; by which is meant, in actual possession. It results from 
thèse propositions that the complainant bas acquired the interest of thé 
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beneficiarîes, — the three beneficiaries to whom, or their heirs, the ]ands 
were set over in aeveralty; and that the défendant holds the légal title 
chai^ed with that trust. Upon thèse facts it would seem that the bill 
can be maintained, and the case brought within the équitable jurisdio- 
tion of the court. 

Other objections to the bill are argued in the brief filed in support of 
the demurrer, which is a very elaborate one, but thèse objections are such 
as should bave been put in by spécial demurrer. The demurrer is gên- 
erai, and can only cover, therefore, the gênerai ground of the bill upon 
the iacts alleged. There is an objection as to multifariousness. There 
is another objection founded upon the allégation of the bill that the de- 
fendant holds some tax titles. It is argued that the bill should specify 
the particulars in which the illegality of the tax titles consists. It is al- 
légea in the bill that they are invalid, and that they constitute a cloud 
upon the title; and that allégation is good, as against a gênerai demurrer. 
The objection, I think, if taken by a spécial demurrer, would be well 
taken, because I think that one who files his bill to remove the cloud 
created by tax deeds is bound to allège the particulars by which the 
deeds are rendered invalid. Another objection made in the brief in sup- 
port of the demurrer, and which possibly might hâve been well taken if 
there had been a spécial allégation as a ground of demurrer, is based 
upon the fact appearing, as it clearly does upon the bill, that certain 
persons became possessed of thèse interests, and that they hâve died leav- 
ing heirs, and there being no allégation that those persons owned those 
interests at their death. Nothiug appearing to the contrary, it should 
be presumed, I think, the demurrer being gênerai, that no disposai was 
Iliade by the ancestors. In other words, in thé absence of any indica- 
tion to ihe contrary, it would be presumed that at the death of the an- 
cestors the title remained as stated in the bill. So that on the whole I 
think that the demurrer must be overruled. 

I may say that the questions involved in this case are not without dif- 
ficulties. They were elaborately argued, especially in the brief for the 
défendants. I hâve held the case for some time, and hâve given it a 
good dealof attention, and this accounts for the delay. Some of thèse 
propositions, and especially the propositions in regard to those probate 
proceedings, taken in connection with what is all^ed in the bill to hâve 
been done by the parties who were concerned in those proceedings, give 
rise to questions of extrême difSculty, but there are analogies which wili 
occur by which the questions, perhaps, may be determined. No case 
bas been cited, and I bave not been able to find any which is very 
closely in point on the facts and circumstances; but an instance of illus- 
tration may be found in those cases where it has been decided that upon 
a judicial sale of property for the purpose of satisfying a mortgage or 
other lien, although the sale was void, the transaction opérâtes to trans- 
fftr the équitable interest in the lien to the purchaser. The case is not 
precisely parallel, but it furnishes an illustration. I cannot see upon 
what ground or right the court could now overtum — for that would b6 
thé effect of a contrary décision— what those beneficiaries did at that 
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time, and, the proceeding which they hâve acquiesced in. If they hâve 
so acquiesced, they are now bound, and are estopped from disputing its 
validity. , The demurrer of the défendant Rose will be overruled, and 
leave given to anawer. 



BeATTIÉ ■!?. WlLEINSON e< aï. 
{Oirmit Court, W. B. Virginia, October 39, 1888.) 

1. LiMTTATio» op Actions— EoNNiNO oi" the Statute— Marribd "Women. 

Plaintifl's interest in an estatewas on partition thereof assigned tothe pur- 
chaser at banljrupt sale of her liusband's life-eatate, who had also bought 
plaintiS'B interest. HelA, tbat the statute of limitations did not run asainst 
her rlght of action arising out of the nullity of her deed and of the partition 
proceedjngs until the termination of her husband's life-estate, which had 
vested in the purchaser and his vendees. 

8. Wbitb— Service of Publication — Sofficienct— Coli,atebai, Attack. 

A récital in a decree that the order of publication awarded againat the ab- 
sent détendants had been duly posted and published must, on a collatéral 
attack, be received as évidence that the statutory requirements as to orders 
of publication had been observed, the original process, order of publication, 
and other papers having been lest from the files. 

8. JUDC*MBNT— Rbs Adjudicata. 

The partition having been made by a circuit court which, under Code Va., 
1849, 0. 134, § 1, had jurisdiction of the subject-matter, and authority to talje 
cognizance of ail questions of law aSecting ihe légal title, in a proceeding in 
which it had acquired jurisdiction of the parties, and in which plaintiff'a 
deed to the purchaser of her interest was in évidence, the sufflciency of that 
deed to convey that interest is re» adjudicata, though plaintiflE was not per- 
sonally served with process, and did not appear. 

Iq Equity. On final hearîng. Bill for partition, brought by Ann 
Beattie against Samuel Wilkinson and others. 
F. B. Hulton, for plaintiff. 
A. M. Dichinson and A. P. Cole, for défendants. 

Paul, J. This suit is brought by the plaintiff for the partition and 
the assignaient of an interest claimed by her in certain lands in Srayth 
county, Va. The cause présents the folio wing state of facts: Joseph 
Scott, of Smyth county, died in the year 1842, intestate, and seized of 
considérable real estate. He left a widow, Ann Scott, and six children, 
his heirs at law, viz., William Scott; John H. Scott; Elizabeth, who in- 
termarried with James Porter; Rachel, who intermarried with Hiram 
Greever; Isabella, who intermarried with James Higginbotham; and 
Ann, the plaintiff in this suit, who intermarried during the life-time of 
her father, the said Joseph Scott, with James C. Beattie, now deceased. 
In 1843 William Scott purchased the interest of James Porter and wife 
in the said real estate of Joseph Scott, deceased. In the saine year John 
H. Scott purchased the interest of Greever and wife in said lands, and 
at a bankrupt sale bought the life-estate of James C. Beattie in the inter- 
est of his wife, the plaintiff hère. And in December, 1843, the plaintiff 
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sold lo the said John H. Scott, at the price of $660 cash, and the further 
considération that the said John H. Scott should pay her proportion of 
any debts that should come against the estate of Joseph Scott, deceased, 
her interest in said lands, for which she executed and acknowledged a 
deed, but in which deed her husband, James C. Beattie, did not join; 
he being at that time a non-resident of the state of Virginia. This deed 
was not put on record. In July, 1847, said John H. Scott brought a 
chancery suit in the circuit court of Smyth county for a partition of the 
lands of said Joseph Scott, deceased. To this suit he made the widow 
of Joseph Scott, deceased, and ail other parties in interest, inoluding the 
said James C. Beattie and his wife, the plaintiflf in this suit, parties 
défendant. The said James C. Beattie and wife being non-residents, 
were proceeded against by order of publication in the manner provided 
by the statute of Virginia in case of non-resident défendants. In his bill 
the said John H. Scott claimed as his interest in said lands his own share 
and the interests of Greever and wife and of Beattie and wife, and filed 
his deeds therefor as exhibits with his bill. At the October term, 1847, 
a decree was entered in said cause appointing commissioners to make 
partition of said lands, directing them to assign dower to the widow of 
said Joseph Scott, deceased, and directing that in the assignment of the 
residue of said lands they should "allot to John H. Scott the interests 
of Hiram A. Greever and wife and James C. Beattie and wife, which has 
been conveyed to him by deeds." In January, 1848, the commissioners 
made their report to the court, in which they assigned the interests of 
Greever and wife and of Beattie and wife to John H. Scott, in addition 
to his own interest. At the May term, 1848, of the circuit court of 
Smyth county, the report of the commissioners was aflSrmed, and the 
decree pf affirmation directed the exécution of mutual deeds of convey- 
anise by Higginbotham aud wife and John H. Scott and Susannah Scott, 
one of the heirs of William Scott, deceased, and appointed P. S. Bu- 
chanan a commissioner, to make a conveyance on behalf of the infant 
children and heirs of William Scott, deceased, which he did. The rec- 
ord fails to show whether the other deeds of mutual conveyance were 
made or not. The suit in Smyth county circuit court, though ordered 
to be stricken from the docket by the decree at May term, 1848, appears 
to hâve remained on the docket until the August term, 1866. The chil- 
dren, heirs at law of Joseph Scott, deceased, are ail dead, except the 
plaintifiF. The land assigned to John H. Scott by the decree of the cir- 
cuit court of Smyth county, is now owned by Alexander Bichardson, 
E. M. James, and others, who claim to be purchasers for value. The 
plaintifif in this suit asks to hâve assigned to her one-third of the land 
allolted and assigned to John H. Scott by the decree and proceedings of 
the circuit court of Smyth county. 

The plaintiff, in support of her right to recover one-third of the land 
assigned to John H. Scott in the suit in Smyth county, being one-sixth 
interest'in the estate of her father, Joseph Scott, deceased, relies on the 
foUowiiig grouqds: lïrst, that she and her said husband, James C. Beat- 
tie, were not made parties défendant to said partition suit in Smyth 
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county, and that she is not bound by the decrees and proceediags of that 
suit; and, second, Ihat if she and her husband were made parties, that 
the deed which she executed to John H. Scott, conveying her interest 
in her father's estate, was null and void, because her husband failed to 
join in the exécution of the deed, and because the same was not recorded 
as required by the statute of Virginia, prescribing how a deed to ]and by 
a married woman shall be executed, (Code Va. 1849, §§ 4, 5;) that her 
deed to John H. Scott being void, no title passed to him by said deed, 
nor could any pass to him under the decrees and proceedings of the 
chancery suit for partition in the circuit court of Smyth county. 

It is insisted on the part of the défendants that the right of the plain- 
tiff to bring this suit is barred by the statute of limitations of entry on, 
or action to recover, land. Chapter 146, §§ 1, 4, 5, Code Va. 1873. 
Section 1 proyides that "no person shall make an entry on, or bring an 
action to recover any, land * * * but within ten years next after the 
time at which the right to make such entry or bring such action shall 
hâve first accrued to himself, or to some person through whom he claims." 
Section 4 provides: 

"If at the time at which the right of any person to make entry or to bring 
an action to recover land shall hâve first accrued, such person was an infant, 
ifiarried woman, or insane, tlien such person, or the person claiming through 
him, may, notwithstandingthe said period mentioned in the Srst section shall 
hâve expired, make an entry on and bring an action to recover such land 
within ten years next after the time at which the person to whom such right 
shall bave first accrued as aforesaid shall bave ceased to be under such disa^ 
bility as existed when the same so accrued, or shall bave died, whichever shall 
flrst bave happened." 

Section 5 pro vides: 

"The preceding section is snbject to thèse provisions: That no such entry 
or action shall be made or brought by any person, who, at the time at which 
hîs right to make or bring the same sliall hâve first accrued, shall be under 
any such dîsability, or by any person claiming through him, but within thirty 
years next after the time at which such right shall bave first accrued, although 
the person under disability at such time may bave remained under the same 
during the whole of such thirty years, or although the term of ten years from 
the period at which he shall hâve ceased to be under any such disability, or 
hâve died, shall not hâve expired; and when any person shall be under any 
such disability at the time at which his right to make an entry or bring an 
action shall bave Qrst accrued, and shall départ this life witliout having ceased 
to be under any such disability, no time to make an entry or to bring an ac- 
tion beyond the time prescribed in the flrst section next after the right of such 
person shall bave first accrued, or the ten years next after the period of his 
death, shall be allowed by the reason of the disabiUty of any other person." 

The défendants claim that the plaintiff's right to bring this suit is by 
the foregoing provisions of the statute barred by a lapse of 30 years, and 
this notwithstanding she was under the disability of coverture during 
the whole of that time. They insist that her right of action accrued in 
1842, and that she did not institute her suit until the year 1886, a 
period of 44 years having passed from the time she might hâve brought 
itj and that, after deductiug the time during which the Virginia staj law 
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was ia existence, which suspended the opération of the statutes of limi- 
tation a period of about 8 years, still 36 years had elapsed before the 
commencement of the suit. To détermine this question it is necessary 
to ascertain when the plaintiffs right to make an entry on, or to bring 
an action to recover, the land in controversy first accrued. The court is 
very clearly of the opinion that this right first accrued to the plaintifï on 
the death of her husband James C. Beattie, which, as the évidence shows, 
occurred in July, 1877. The life-interest of her husband in said land 
was sold in 1843, by Gibboney, assignée in bankruptcy, to John H. 
Scott, and continued in said Scott and his vendees until the death of the 
husband. The plaintiff was not entitled to possession of the land until 
after the death of her husband. The right to make entry on, or to bring 
an action for the recovery of, land first accrues to the remainder-man on 
the termination of the life-estate. Bail v. Johnson's Eochs, 8 Grat. 281'; 
Hcrpe V. Raûroad Co., 79 Va. 283, 289. 

The défendants, in answer to the allégation in the plaintiffs bill that 
she and her husband, James C. Beattie, were not màde parties to the 
proceedings in the partition suit of John H. Scott v. Joseph Scott's 
widow and heirs, in the circuit court of Smyth county, and that thei'e 
were nô légal proceedings as to her, rely upon the récitals in the decrée 
entered in said suit October 6, 1847, to show that she and her husband 
were dulysummoned by order of publication. It appears that the orig- 
inal procBss, the order of publication, if any, and other papers, hâve 
been lost from the files of the chancery suit in Smyth county. The dè- 
cree of October 6, 1847, as to the order of publication sàys: 

"And the order of publication awarded against the absent défendants ha«- 
"ing been duly posted and published, and tlie subpœnas against the other dé- 
fendants having been returned executed more than two months sitice, and ait 
the said défendants faillng to answer, the bill is taken forcoufessed as to 
them." 

The plaintiff in her bill states she and her husband were at the time 
of thé institution of that suit citizeus of the state of Missouri, and bf 
course absent défendants. So far as the records in that suit, and the pro- 
ceedings in this, show, ail of the other défendants in that suit were rési- 
dents of the state of Virginia. The récital in the decree that the ordér 
of publication was duly posted and published, must be received as évi- 
dence, that the statutory requirements as to orders of publication were 
complied with, and is conclusive of the fact that the plaintiff was made 
a party défendant to the suit in Smyth county, This is established by 
numerous décisions. 

In Craigjv.Sebrell, 9 Grat. 131, on an appeal from the circuit court, 
it was held in the case of an absent défendant, that when the decree re- 
cited that the cause came on to be lieard as to him on the bill, answer, 
exhibits, etc. , and an order of publication duly executed, this was conclu- 
sive ih&t the order had been made, published in the newspaper, and 
posted at the front door of the court-house. If the récital in a decreeof 
service of notice be sufficient on an appeal to a court of errors, it surely 
cannot be successfuUy assailed in ^ collatéral suit. In another case of 
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9,p,peal,,^-wHïK V. Woodward, 78 Va. 765, — in vvhich the question of a 
want of notice is very elaborately discussed, it was Iield that the failure 
of the record to show afSrmativeîy that notice had been given was insuffi- 
cient to impeach it, and that the burden of showing want of notice is 
upon the. party alleging that he was not propèrly made a party to the 
suit. Numerous cases are cited in support of this position. As to ré- 
citals in record of facts necessary to give jurisdiction see Comstock v. 
Orawford, 3 Wall, 396; WUcher v. Bobertson, 78 Va. 602. See, also, 
Cooper V. Reynolds, 10 Wall. 308; Pennoyer v. Mff, 95 U. S. 714. 
i The order of publication, being duly executed asto the absent défend- 
ants Beattie and wife, gave the court jurisdiction of ail the parties and of 
the subject-matter of the suit. It is not contended that the court was with- 
out authority to decree a partition of the lands of Joseph Scott, deceased, 
among the persons entitled thereto, It must be conceded that, under the 
provisions of Code Va. 1849, §§1-3, c. 124, the court had jurisdiction 
to decree a partition of the lands by allotment, by motes and bounds, 
or by a sale of the lands, and division of the proceeds. Section 1 of said 
chapter says: "The court, in the exercise of such jurisdiction, may take 
cognizançe; of ail questions of law, affecting the légal title, that may arise 
in apy prpceeding." The court having jurisdiction of the parties and of 
: the :subject-matter of the suit, and the authority to take cognizançe of ail 
questions, of law affecting the légal title that might arise in the proceed- 
ings, we are brought to the considération of the question: Is it in the 
power of this court to pass upon the correctness of the décisions, decrees, 
orders, and proceedings of the circuit court of Smyth county, in the case 
of John H. Scott v. Joseph Scott's widow and heirs, wherein the court 
decreed that the interèst of the plaintiff in this suit in the lands of her 
father, Joseph 'Scott, deceased, and for which she is suing hère, was the 
• property of her brother, John H. Scott, and which was accordingly as- 
signed to him by commissioners appointed by the court, which assign- 
ment was reported to and confirmed by the court? It is well settled by 
numerous authorities, that when a court has jurisdiction of the parties 
and of the subject-matter of litigation, and it has not exceeded its juris- 
dictiqn, or acted beyond its authority, the correctness of its judgments, 
decrees,: or proceedings cannot be inquired into coUaterally. We will 
quote briefly from a few of the many cases in which this principle bas 
been distinctly recognized : 

"When a court has jurisdiction, it has a riglit to décide every question 
which occurs in the case; and, whether its décision be correct or otlierwlse, 
its judginent, until reversed, is regarded as binding in every other court. But, 
if it act without autliority, its judgments and orders are regarded as nuUities. " 
mUott y. Peirsol, 1 Pet. 328. 

In another case the court said: 

'^The record of this case is introdueëd collafcerally as évidence of title in an- 
other suit, bëtween other parties, and before a court which has no jurisdic- 
tion to reverse or setaside that jud^ment, however erroneous it may be. Nor 
can it disregard that judgment, or réfuse to give it effect, on any other groiind 
than a want of jurisdiction in the court which rendered iti " Cooper v. Jiey- 
TCoW«, 10 WaU. 308. 
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The same court, in another décision, said: 

"And, in conaidering Ihe grounds on which it is souglit to repel the bar of 
this decree, we must disregafd at once ail that do not attack the jurisdiction 
of the court over the cause or the parties. It cannot be assailed collaterally 
for mère error." Coït v. Oolt, 111 U. S, 566, 4 Sup. Ct. Rep. 553. 

The foUowing is from a décision of the Virginia court of appeals: 

"No matter how irregular or how erroneous may hâve been the proceedings 
in that suit, theycaunot be inquired into in this. That would be to assail 
collaterally the jiidgment of a court of record which had jurisdiction of the 
parties and of the subject-matter. This can never be doue." Lancaster v. 
Wilson, 27 Grat. 624. 

See, also, Woodhouse v. Fillbates, 77 Va. 317; Whnhish v. Breedm, Id. 
324; WUcherv. Robertion, 78 Va. 602; HiR v. Woodward, Id, 765; Av 
gnov. Schmidt, 113 U. S. 293, 5 Sup. Ct. Rep. 487; Gox v. Thomas' Adm% 
9 Grat. 323; Cline's Hdrs v. Oatron, 22 Grat. 378; WUsonv. Smith, Id. 
493. In the light of this unbrokeu Une of décisions it is not in the 
power of this court to pass upon the validity of the deed from the plain- 
tiff to her brother, John H. Scott, conveying to him her interest in her 
father's estate. That deed was in évidence in the suit of Scott v. Scott's 
widow and hoirs in the circuit court of Smyth county, Whether it was 
accompanied by other testimony the record does not show, and it is im- 
material. That court decided that the deed conveyed the plaintiff's in- 
terest in her father's lands to John H. Scott, decreed the assignment of 
the same to said Scott, which was done, and the assignment confirmed 
by the court. Whatever errors were committed by that court were mat- 
ters to be corrected on appeal. Its décisions cannot be called in question 
in this collatéral way. The plaintiflf's bill must be disniissed. This 
conclusion of this cause is not only ;n accordance with well-settled légal 
principles, but is in harmony with the demands of substantial justice. 
The plaintiff has once received pay for the land which she claims in this 
suit. It would be a great hardship ou the présent owners of the land to 
require them to surrender it to the plaintiff, they being innocent pur- 
chasers for value without notice. A decree will be entered dismissiug 
the bill, with coste to the défendants. 



DizB r. Lloyd et cH. 
{CHreuU Court, D. Maryland. November 21, 1888.) 
yrsHiiRiEB— Otstek DBEDGUfa—LiCENSE— Constitution al Law— Toknagb 

DUTY. 

The Maryland oyster law of 1886, c. 296, exacting a license fee of three dol- 
lars per ton for every vessel employed in dredging for oysters in the waters 
of the State, lield not a tonnage tax, but a lawful compensation^ demanded by 
the State as the proprietor of the oyster-beds for the privilège of taking the 
oysters, whicb it is reasoaable to rate accordlng to the size of the vessèl used. 
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2. Sahb. 

A section of the law enacts that havîng instruments for oyster dredgîng on 
board any vessel within the state, without having first obtained a dredging 
license, shall be prima fade évidence of an intention to use the vessel con- 
trary to the law. Held, that this was a reasonable provision, required for the 
proper enforcement of the law, and was not a régulation of commerce, nor a 
prohibited interférence with the freedom of navigation. 

(Syllabuê by the Court.) 

At Law. Action for trespass. 
T. S. Hodson and Johnson & Johnson, for plaintîff. 
William Pinkney Whyte, Atty. Gen., for défendants. 
Before Bond and Mokris, JJ. 

Morris, J. This is an action of trespass brought against certain offi- 
cers of the state of Maryland composing the board of public works and 
the state fishery force, for seizing an oyster vessel belonging to the plain- 
tiff. The plaintiff allèges that his vessel was duly enroUed and licensed 
ùnder the laws of the United States, and was engaged in navigating the 
Chesapeake bay, when she was seized by orders from the défendants in 
the enforcement of the provisions of an act of the gênerai assembly of 
Maryland, approved April 7, 1886, c. 296, which law the plaintiff as- 
serts is contrary tô the constitution of the United States, and void, in 
that it exacts a duty upon tonnage, and also attempts unlawfuUy to reg- 
ulate commerce. The question of the constitutionality of the law is 
raised by a demurrer to the defendant's plea alleging the plaintiff 's non- 
compliance with the act of 1886, c. 296, and setting up as a justifica- 
tion of the trespass the provisions of that law, making it their duty to 
arrest ail persons, and to seize ail boats violating ils provisions. Simi- 
l'ar questions were before us in the Oase of Inshy, 33 Fed. Rep. 680, apd 
in the case oîBooth v. lAoyd, Id. 593. In those cases it was held that 
the act of 1884, c. 518, which exacted a license fee of three dollars per 
ton for every vessel engaged in buying, selling, or carrying oysters in the 
vlraters of Maryland, was an attempt to exact a tonnage tax within the 
prohibition pf the fédéral constitution; and we also held that, as that 
lâw provided that no such license should be granted to any but persons 
who had been for twelve months résidents of Maryland, it was an un- 
constitutional discrimination against non-residents of Maryland, in de- 
nying them the right to buy, sell, or carry an article of merchandise. 
We are unable to see that the lawof 1886, c. 296, which is now invoked, 
is open to any such objection. It provides that no boat shall be used in 
catching oysters in any oflhewatersof Maryland, in which taking oys- 
ters is by law permitted, unless the owner has been a résident of the state 
for twelve months, and unless he shall payto the state at the rate of 
three dollars per ton of the boat's measurement for the privilège of dredg- 
ijjgfor the whole season from' the 15th of October to^^the Ist of April, or 
at the rate of fifty cents per ton per month for the remainder of the sea- 
spri, if the license is issued after the season haa begun. The suprême 
court of the United States has put it beyond debate in the cases of Smith 
V, Maryland, 18 How. 71,' and McCready v. Virginia, 94 U. S. 391, that 
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the State is the owner of the oyster-beds in its waters, and can rightfuUy 
prohibit the taking of oysters from them by any but its own citizens, and 
can regulate the tiraes, instruments, and conditions for taking them, and 
make valid laws for the seizure and forfeiture in her own courts of any 
ve^sel, although enrolled and licensed under the laws of the United States, 
if such vessel be the instrument used in the violation of such laws. It 
is not to be questioned, also, that, as a condition of permitting her own 
citizens to take the oysters, she may exact such compensation from them 
as the législature may décide. 

The sole contention, as we understand it, upon this branch of the 
présent case is that, because the amount of the compensation exacted by 
the State is measured and determined by the tonnage of the boat used in 
dredging, it is thereby converted from a constitutional exaction for a 
spécial privilège into an unconstitutional tonnage tax on vessels, We 
are not able to see thaï this contention is in accordance with either rea- 
son orauthority. It is the substance we are to consider, and not merely 
the name. If the exaction is in reality but a price paid to the state for 
the oysters, gauged by the capacity of the instrument employed in tak- 
ing them, then the fact that the instrument is an enrolled and licensed 
yessel of the United States cannot convert the compensation so exacted 
into a tonnage tax. While engaged in dredging, the vessel is nQ.t en- 
gaged in commerce, but is an instrument for catching oysters; and, as 
the oysters are the^ property of the state, and. she may lawfully exact 
j)ayment for them, there is nothing more reasonable than that , the e^~ 
action should be proportioned to the capacity of the vessel. It bas noth- 
ing to do with commerce or navigation, and cannot be said to be a tax 
npon either. It was ppinted out by the suprême court in Packel Co. y, 
Keokuk, 95 U. S. 80, that a charge by a state or city, although reguîated 
according to the tonnage of a vessel, did not make it a tonnage tax, pro- 
vided it was in reality a compensation fçr a spécial benefit conferred, 
which it was reasonable to estimate by that standard. The, court said: 

"When compensation is demanded for the use of a wharf, the demand is an 
assertion, not of sovereignty, but of a right of property. * * * jroone 
woiild claitn that a demand for the usé bf a dry dock for repairihg a vessel, or 
k demand for towage in a harbor, would be a démand of a tonnage ta5^^ ïib 
tnatter whether the dock was the property of a private individual or of a State, 
and no matter whether proportioned or notto the size or tonnage of thé Ves- 
sel." , 

. And, in Tran^ortation Co. v. Parkeraburg, 107 U. S; 699, 2 SUp. Gtt. 
Rep. 732, speaking of a charge by acity for wharfàge;+^e suprême colirt 
again said; 

"It is obvious that the mode of rating rhe charges * : * * whcther» ac- 
cording to the size or capacity of the vessel or otherwise, has nothing to do 
with its essential nature." 

In Packet Oo. v. Catlettshurg, 105 U. S. 661, the court said: 

"If, however, the trustées of the town had a rightto compensation for the 

use of the improved landing or wharf which they had made, it is no objection 

to the ordinance flxing the amount of this compensation that it was measured 

by the size of the vessel, and that its size was ascertained by the tonnage of 
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each veaSél. It is idle, after the décisions we hâve made, to call tbis a tax 
upon tonnage," 

It appiêars, therefore, most clearly that it is no objection to the Mary- 
lând oyster law of 1886 that it adopts the tonnage of the yessel employed 
in dredging as the most reasonable and convenient standard by which 
to détermine the' rate of charge to be made for the privilège of taking the 
oysters which are the property of the state. 

The other objection urged against the constitutionality of the law is 
directed against the provisions for its enforcement. By section 4 it is 
enacted that it shall not be lawful, prier to obtaining a license, to afSx 
any crank; winder, or other machinery for operating scoops, scrapes, or 
dredges, or to hâve them on board with intent to affix them to any ves- 
sel in this state, for use in taking or catching oysters; and that the fact 
of having such implements on board shall he piima fade évidence of in- 
tent to use them contrary to law. The reasonable intendment of this 
section is that it shall not be lawful, before obtaining an oyster-dredging 
license, to hâve the implements for dredging on board any vessel in this 
state with intent to use them for taking oysters; and the having them 
on board without such a license shall be prima fade évidence of the in- 
tent to use them. The right of a state to exact a license to dredge in 
the waters of the state being conceded, the only question is whether this 
is a reasonable provision for the enforcement of that right, or is it an en- 
croachraent upon the exclusive power of congress to regulate commerce 
with foreign nations, and among the several states, or does it interfère 
with the freedom of such commerce? It is urged that under this section 
an oyster vesâel of Virginia navigating the Chesapeake might be seized 
simply because she had dredging implements on board, and hâve her 
voyage intèrrupted and her owners subjected tç the expense of proving 
her innocence. This is a possible case, but it is to be considered that 
no law Q&n be enforced without the possibility of hardship to some un- 
justly suspected person. Similar provisions enacting that certain facts 
shall be prima /acie évidence of intention or guilt are found in many pénal 
statutes, and pàrticularly those for the protection of game, fish, or oys- 
ters. There is nothing unusual, unnecessary, or unreasonable in such 
an enactment. To require the court to déclare such a provision an un- 
constitutional interférence with the freedom of Interstate commerce, it 
should be clearly established that the law must resuit in such unjustifi- 
able interférence, not that by possibility it might so resuit, la our judg- 
ment the demurrer shpuld be overruled. 

Bond, Jm coiicurred. 
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State, to Use of Black, v. Baltimoee & 0. R. Co. 
(Oircuit Court, D. Maryland. November 13, 1888.) 

iKSTIBANtffl— RAII.ROAD RbLIEF ASSOCIATION— By-LaW—PdBLIC POIilCT. 

The widow of an employé of the B. & O. R. Co., after the death of her 
husband, released any claim she migbt bave against tbe railroad company for 
causÎDgbis deatb. for tbe purpose of enabling ber busband's motber to ob- 
taiaffom tbe B. & O. Relief Association, payment of an amount of life In- 
surance, which, under its constitution, was payable only on condition that 
ail persons entitled to sue tbe railroad company for bis deatb sbould release 
tbe railroad company from liability. Held, in a suit by tbe widow against the 
railroad company, that the release was not invalid as against public policy. 
■{Syllabiu iy the Court.) ' . 

At Law. Action for damages. On demurrer to replication. 

J. H. Keene, Jr., and A. Stirling, for plaintiffs. 

Cowm & Oross and George Dobbin Penniman, for défendant. 

MoEBis, J. This is an action brought by the widow of Cassius 
Black, who was an employé of the Baltimore & Ohio Railroad Company, 
io recover damages from the railroad company for causing his death by 
négligence. The action is given by article 67 of the Maryland Code, 
which directs that it shall be brought in the name of the state of Mary- 
land for the use of the wife, husband, parent, and child of the person 
whose death has been caused, and within 12 months after the death. 
The défendant railroad company pleads a release under seal, e^ecuted by 
both the mother of the deceased and by his widow, the équitable plain- 
iiff in this case, in which release it is recited that in considération of 
$1,000, paid to them by the Baltimore & Ohio Relief Association, they 
release and diseharge both the relief association and the Baltimore & 
Ohio Railroad Company from ail claims anddemands whatsoeverarising 
from the said death. To this plea the plaintiff has replied that the re- 
lease pleaded was obtained by fraud, and on, this replication the défend- 
ant has joined issue. The plaintiff has filed âlso five other repliçations, 
to which the défendant has demurred, and it is the questions of law 
raised by thèse demurrers which are now to be passed upon. Soma of 
thèse repliçations deny the facts recited in the release, but it is clear that, 
-as the release set out in the plea is a technical release under seal, the 
plaintiff cannot be heard to allège or allowed to prove to the contrary of 
"what she has solemnly admitted under hand and seal. So long as the 
release stands unassailed for fraud, the plaintiff is concluded, from deny- 
ing the facts recited in it. The other repliçations demurred to proceed 
upon the theory that the release is void because obtained as the resuit 
of a scheme which should be held illégal as against that rule of public 
policy which fprbids an employer contracting with an employé for ex- 
emption from liability for his own négligence. The constitution of the 
Baltimore & Ohio Relief Association, a corporation chartered by the Ma- 
Tyland législature, and which ail the employés of the Baltimore & Ohio 
Railroad Company are compeiled to become members of, provides that 
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before the person named by the member as the beneficiary of the Insur- 
ance upon bis life shall bè paid there must be executed a release, signed 
by ail persons who might be entitled to recover damages from the rail- 
road Company, releasing the railroad compauy from ail damages to which 
it might be liable by the reason of the death. The question of the reason- 
ableness of this provision of the constitution of the relief association came 
before the Maryland court of appeals in Fdler v. Assodatian, 67 Md. 433, 
10 Atl. Rep. 237, and it was held to be a reasonable stipulation, and 
that no suit could be maintained against the relief association for the 
amount insured upon the life of a member who had been killed while in 
the service. of the railroad company, if the persons legally entitled to re- 
cover damages from it for bis death refused to release their claim for dam- 
ages against the railroad company. It is solely by reason of the statute 
of Maryland giving a right of action to the wife, husband, parent, or 
children of the person whose death has been caused by négligence, that 
the plaintiff bas any standing at ail in court, and in Fuller v. Associaticm, 
we hâve the décision of the highest court of the state declaring that the 
condition in the con tract of iusurance which requires such a right of ac- 
tion to be released before thé insurance can be claimed is a reasonable 
and valid provision. Notwithstanding the rule of public policy which 
prohibits railroads as commOn carriers from stipulating for exemption 
from responsibility for négligence, it is lawful for theni to limit the 
fimount for which they will be responsible, or to stipulate that any in- 
surance efïected by the owner on thé goods shipped shall be applied to 
their exonération. Insurance Go: v. Transportation Go., 117 U. S. 812, 6 
Sup. Gt. Rep. 750, 1176. The Baltimore & Ohio Railroad Company has 
promoted the relief association, and guarantied its contracts, and con- 
tributed td its funds, and it does not appear to me that it is contrary to 
any rule of public policy which has the sanction of the courts to hold 
that it rhay àvail of a release obtained by the relief association for its ben- 
efit undera provision of the constitution of the relief association which 
the Maryland court of appeals bas held to be reasonable and lawful. 
This view of the lawfulness and validity of the release required by the 
relief association was also held by Judge Sage in Owens v. Railroad Oo., 
35' Fedi Rep. 715. It is also to be considered that the release pleaded 
as a discharge Was executed by the plaintiff after the cause of action upon 
which shé sues had arisen. Thé insurance upon the life of her husband 
did not aSect her rights at ail, as it was made payable to her husband's 
mother. She had no contractual relations with either the railroad com- 
pany or the relief association, and cannot complain of any contract made 
tvith her husband as being against public policy, because she is unaf- 
fected by any such contract except so far as she herself has chosen to re- 
spect it sincé his death. If, in considération of the payment by the re- 
lief association of $1,000 to her husband's mothér, she has released her 
claim for damages, why should it not be valid? She could hâve re- 
leased her claim in considération of five dollars, or any valuable consid- 
ération whatever^ ànd it would hâve been valid; or, if she was advised 
that she could prove the necessàry allégations of négligence, she had a 
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pèrfect cause of action whichshe could maintain in court r.gainst the rail- 
road Company for whatever damages a jury might assess in her favor. 
If, having this right of action, she has, since her husband's death, voi- 
uritarily and without déception practiced upon her, released it, induced 
to do so by the certain benefit which would thereby accrue to her hus- 
band's mother, I can see no ground upon which the release can betreated 
lis a nullity. The demurrers are sustained. 



Hardy v. Minneapolis & St. L. Ry. Co. et dL 
(Circuit Court, D. Minnesota. November 14, 1888.) . 

1. Négligence— Province op Court and Jury. 

: In an action for négligence, where the évidence on the material issues îs 
conflicting, the court will not set âside a verdict, though it would hâve been 
entirely satisfled if the resuit had been the other way. 

8. Masteb and Servant— Nbgliôencb of Vice-Principal. 

M., défendants' yard-master, mounted the switch-engine, and, while acting 
as engineer, gave deceased directions to assist in uncoupling cars. The lat- 
ier, while so employed, was run over and killed. Held, that the court prop- 
erly refused an instruction that, while M. was acting as engineer, he was a 
ifellow-servant of deceased, and défendant would not be liable for his acts as 
such. Though actually engagea as an engineer, he was none the less yard- 
master, and eniitled to be obeyed in the work of making up trains. 

8. Death by Wrongful Act— Action— Evidence. 

In an action by the next of kin to recover damages for the négligent killing 
of the deceased. the damages being limited to the pecuniary loss, évidence to 
show the ^ood or bad réputation of such next of kin is inadmissible to aflect 
that question. 

At Law. On motion for new trial. 

Action by Eraeline A. Hardy, as administratrix of the estate of Frank 
S. Hardy, deceased, against the Minneapolis & St. Louis Railway Com- 
pany and the Burlington, Cedar Rapids & Northern Rail way Company, 
to recover damages for the alleged négligent killing of her intestate. 
There was a verdict for plaintiff, and défendants moved for a new trial. 

D. F. Morgan and W. Bouman, for plaintiff. 

tT". Di Bpringer and F. D. Larrabee, for défendants. 

Shibas, J. The question of négligence, upon which this case turned 
before the jury, was whether the deceased, Frank Hardy, was required 
by his superior ofïicer, to-wit, Murphy, the yard-master, to perform the 
duties of a switchman, and as such to go between the cars of the mov- 
ing train for the purpose of uncoupling the same. There can be no 
doubt that a person who performs such duties is placed in a dangerous 
position. The deceased, a lad of 16, had been engaged to perform the 
duties of a call-boy at the yard of défendants at Albert Lea. He met 
his death by being crushed between two cars in the défendants' yard, 
while engaged in uncoupling the same. The question of fact upon 
v.SÔF.no.ll— 42 
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which the case depended, wa3 whether the yard-master caused the de- 
ceased to undertake the duties of a switchman, and in the performance 
thereof to go between the moving cars. The jury found the issue for 
the plaintiÊF, and it is strongly urged in support of the motion for new 
trial that there was not sufficiènt évidence to justify the jury in so find- 
ing. It cannot be questioned that the évidence is not at ail clear upou 
this point. One witness for plaintifif, who testified to facts strongly 
supporting plaintiff's theory of the case, was soughj; to be irapeached in 
many ways. The question of his veracity, and the weight to be given 
to his évidence, if any, was fairly submitted to the jury, whose province 
it was to détermine the question. The court does not know whether the 
jury gave any credence to the witness or not. Should another trial be 
had, and the same witness should testify on behalf of plaintiff, the court 
would be compeUed to submit the same question touching the credibility 
of the witness to the jury. Leaving the testimony of this witness outof 
the case, there is still lelt some évidence tending to support the theory of 
the plaintiff and the verdict of the jury. Murphy, the yard-master, who 
had charge of the engine at the time of the accident, testified that he did 
not order the deceased to go between the cars, but he also just as posi- 
tively testified that he did not reçoive or act on any signal given through 
the deceased, and did not notice him except as he saw him go towards 
the cars. In this latter important particular Murphy was expressly con- 
tradicted by the testimony of the witnesses Johnson and Marsh, intro- 
duced on behalf of the défendants. The latter was the brakeman, who 
was on the rear end of the two detached cars, and he testified that, being 
on the rear end of the cars, he could not give the signais to Murphy upon 
the eiigiue direct, and that he gave a signal to go ahead, which Was re- 
peated by Frank Hardy to Murphj', who thereupon puUed ahead; and 
then, when the engine had cleared the switch, he gave the signal to back 
down to Hardy, who repeated it to Murphy, and the latter then backed 
the engine and car attached down towards the cars on which the witness 
was standing. The witness Johnson was not an employé of the défend- 
ants, He testified that he saw Hardy come down by the engine; that 
deceased was between himself and Murphy, who had his head ont of the 
cab window; that Murphy was looking northward, that is, towards Hardy, 
which would be in the contrary direction from the cars on which Marsh 
was then standing; that he saw Hardy give a signal with his hands, and 
thereupon Murphy puUed in his head, and the engine began moving, 
and the deceased steppedin between the cars, and then the accident hap- 
pened. This testimony, coming from witnesses introduced on behalf of 
the défendants, clearly shows that Murphy expeeted to receive signais 
from Hardy, and that he acted upon them when received; otherwise he 
would not, as testified to by Johnson, hâve been looking northward from 
his cab, and watching Hardy, instead of looking towards the cars. Mur- 
phy himself admits that he saw Hardy go towards the cars, just as John- 
son testified that he did. The évidence, therefore, clearly proves that 
Hardy was engaged in the performance of the duties of a switchman, and 
that Murphy ^iiew it, and accepted such services, and acted thereon, ai 
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least 80 far as the giving and recéiving signais were concerned. It no 
less clearly appears that Hardy, after recéiving and giving the signais to 
Murphy, then undertook to perform the next duty, which ordinarily 
Would hâve been expected of a switchman in his position,, to-wit, that 
of going between the tender and car, for the purpose of uncouplïng the 
same. The theory of the plaintiff was that he undertook this duty by 
the direction or procurenient of Murphy, who was his superior officer, 
and who thus subjected him to the dangers incident to such a position. 
The theory of the défendants was that Hardy voluntarily placed himself 
in this position; that he was a bright, ambitions young fellow, désirons 
of pushing himself forward in the service of the company; and that he 
undertook to uncouple the cars without direction or control on the part 
of Murphy. The jury was instructed that, to enable plaintiff to recover, 
it must be shown that Hardy went between the cars by the direction or 
procurement of Murphy, the yard-master, and that, if he went between 
the cars of his own volition, without being directed or required so to do 
by Murphy, then plaintiff could not recover, 

There are circumstances proven which tend strongl)' to support the 
theory of the plaintiff, although no witness testified that he heard Mur- 
phy order or direct Hardy to go between the cars, or to make the un- 
coupling. Unless, therefore, it was the duty of the court to instruct the 
jury, as a matter of law, that it was incumbent on plaintiff to prove that 
some express command or direction was given by word of mouth by 
Murphy to Hardy to thus go between the cars, ail that could be donc 
was to submit the question as one of fact to the jury for their détermina- 
tion in view of ail the facts disclbsed in the évidence. This was done, and, 
the jury having settled the question of fact thus submitted to thern, the 
court is not justlfied in reversing their finding simply because the évi- 
dence is circumstantial. The case is of such a character that a verdict 
for the défendant would hâve been entirely satisfactory to the court. Yet 
it cannot be said that the verdict is entirely without support, even taking 
the évidence introduced by défendant solely into account. Under. thèse 
circumstances the verdict cannot be set aside on the ground that it is un- 
supportéd by évidence. 

It is also urged in supportof the motion for new trial that the court erred 
in not instructing the jury that when Murphy, the yard-master, went upon 
the engine to act as engineer thereon, he then ceased to be a superior offi- 
cer or vice-principalj and his négligence, if proven, would be that of a co- 
employe, for which, under the law of Minnesota, as it was when the ac- 
cident happened, the common master would not be liable. See Quinn v. 
lAghterage Ôo.,2B Fed. Rep, 363. If the accident had been caused through 
négligence in the handling or running of the engine by Murphy, then we 
would bave had a state of facts which would bave presented the question 
ruled on in the case just cited. The négligence relied on in the case on 
trial was the allégation that the yard-master required or directed Hardy to 
undertake the dangerous duty of uncoupling the cars, and thereby neces- 
sarily subjected him to a risk greater than that pertaining to his proper 
employment. When Murphy undertook the duty of running the engine, 
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he did not oease to be yard-master. The duty of seeing to the makîng 
up of the trains in the yard belonged to him, as yard-master. If he di- 
rected Hardy to undertake the duties of a switchman, which the jury 
hâve found he did, he so directed him as yard-master, and not as an en- 
gineer. If, when Murphy was on the engine, he had given him some 
proper order in connection with his duties as eall-boy, the latter çould 
not hâve justified a refusai to obey the same on the ground that Murphy 
had ceased to be yard-master simply because he had assumed the addi- 
tional duties of an engineer for the moment. It la the négligence of 
Murphy as yard-master, and not as engineer, for which the company is 
held liable, and there is nothing in the évidence which would justify the 
finding that Murphy had ceased to occupy the position of a superior to- 
wards the decoased when the latter was called upon to act as a switch- 
man. 

Exception was taken at the trial to the exclusion of certain deposi- 
tions: taken for the purpose of attacking the réputation of the plaintiff. 
The ruling was that évidence tending to show the wealth or means of 
support of the plaintiff, she being one of the next of kin, was admis- 
sible, but not évidence merely tending to show the réputation of the 
plaintiff. This évidence, if admitted, oould only afifect the amount of 
recovery, and it seemed to the court upon the trial that it was inimaterial. 
In cases of this character, where the damages are limited to .the pecun- 
iary loss of the next of kin, caused by the death of the relative, is it per- 
missible, in order to inciease or diminish the amount of the damages, for 
either party to prove that the next of kin are possessed of a high char- 
acter, or the contraryî If it be true that a poor réputation should di|- 
minish the damages, then a good réputation should increase the same. 
Yet this cannot be true. There may be cases presenting peculiar. feat- 
ures in which such évidence might be compétent, but in a case like the 
présent, the introduction of such évidence would not enlighten the jury 
upon the question of loss, caused by the death of the son and brother, 
but it would introduce an issue which would, unless it was clearly sus- 
tained, and might even then, tend to préjudice the jury against the dcr 
fendants, and lead to the reiidition of larger verdicts than would other- 
wise be given. The motion for new trial is therefore overruled. For.the 
information of counsel, I would say that the conclusions announced on 
the several points relied on in support of the motion for new trial are 
concurred in by Judge Brewkr, aithough the opinion itself bas not been 
submitted to him. , 
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McIntosh V. Chicago, M. & St. P. Ry. Co. 

{Circuit Court, D. Minnesota. November 14, 1888.) 

Baileoad Companibs— Injuries at Crossings— Contributoky NEGLiOENCB— 
Peovincb of Juby. 

Deceased was driving a heavily loaded wagoa on a street in a large city, 
crossed at ita intersection with another street by four tracks of defendant's 
road. A gâte was usually lowered across the street, controlled by men in an 
observation tower, who, being unable to see by reason of the fog, were at the 
time acting as âag-men, the gâte being raised. Several teams were in wait- 
ing for a passing freight train, and wEen the track was clear they attempted 
to cross, deceased being last. As his horses were on the rails an alàrm was 
given of a passenger train approaching, and two men on the wagon with de- 
ceased jumped off safely. Deceased struck his horses to urge them forward, 
the wagon was dashed against the curb-stone, the foot-board upon which de- 
ceased's feet rested broke, he fell under the wagon wheels, and was killed; 
the horses escaping. It was uneertain whether deceased attempted to jump, 
; and springing from the foot-board broke it. There was évidence that it was 
defective, but none that deceased knew it, and one of thé olher men who' 
was heavier than deceased sprang ofE of it without its breaking. Hèld no év- 
idence of contributory négligence in the use of the defective foot-board, to 
require the submission of the question to the jury 

At Law. On motion for new trial. 

Action by James W. McIntosh, administrator of William Fry, de-, 
ceased, against the Chicago, Milwaukee & St. Paul Railway Campany, for 
negligently causing intestate'a death. Verdict for plaintiff, and défend- 
ant moves for a new trial. 

Hunt & WUkinson, Howard éc Rîchardson, and J. H. RandaU, for plain- 
tifiF. 

Flandrau, Squires <k Cutckeon, foi défendant. 

Shiras, J. On the 31 st day of October, 1887, William Fry was en- 
gagea in the business of teaming in the city of Minneapolis, and on the 
mqrning of that day he drove his wagon and team along Tenth avenue, 
tp the point where the same crosses the Une of defendant's railway; it 
being his intent to pass over the railway track. The wagon was heavily 
loaded with ashes and garbage; there being on it two men besides Fry, ' 
who was driving the team. At the point of intersection of Tenth ave- 
nue and the railway track, which is likewise the point of intersection of 
Third street, the. railway company had erecled gâtes worked by a pneu- 
matic pump in a tower, wilich were ordinarily lowered across the streets' 
when a train was approaching. On the morning in question afog had 
prevailed, sothat the men could not from the tower keep watch of the' 
track, and they had left the ga.tes upraised, and had been açting as flag-. 
iijien upon the ground. A shbrt-line train frpni $t. Paul was di;ie at the 
Crossing about the time Fry drove down Tenth avenue, and there was 
.al^o a freight train at or on the crossing; so that ail teams approa;Chin^^ 
in either direction on. Tenth avenue or Third street were corapelied ,to • 
hait. The freight train was being mpved out of the way, and as soon as 
litcleared the çrossing ithe way was leil:open for the passage of the teams, 
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as the gâtes were not closed. One of the two men at the crossing had 
gone into the tower for the purposé of pumping air into the cylinder of 
the pneumatic pump, and there was left, therefore, to keep guard at the 
double crossing, only one màn. As soon as the passage was left ciear 
the teams that were waiting, including that driven by Fry, started across 
the track. The short-Iine train was now approaching thé crossing, and 
tlie flag-riian made some eflEbrt to warn the persons of the danger, but 
owing to the fect that there were practically four crossings to watch and 
warn, with a large number of teams approaching, he was unable to give 
any effecti'^e signais, and the teams started over the track, The wagon 
driven by Ery, being heavily laden, was the last to reach the railway 
tracks, and just as the horses were passing upon the line of rails on which 
the coming train was approaching, the man sitting by Fry saw the same, 
gave the alarm, and sprang frotii the wagon. At the same instant the 
flag-man rushed forward, exclaiming: " Get out of hère; get out of hère." 
Fry was seated on a spring seat in the front of the wagon, with his feet 
resting on a foot-board attached to the front end of the wagon box. 
When the alarm was given him, he rose up, and, as some of the wit- 
nesses testify, he struck the horses with the reins to urge them forward. 
At that instant he fell between the horses and the wagon wheeîs, and, 
the horses starting forward at a rapid pace, the wheels of the wagon 
passed over Fry, causing injuries which resulted in his death within 24 
hours. The flag-man puUed the body from the track, so that it was not 
touched by the locomotive. By the running away of the horses, the 
wagon was carried clear of the track, and it escaped an actual collision 
with the train. 

Upon the trial the question was submitted to the jury whether the de- 
fendant Company had been négligent in not having à proper guard kept 
at the crossing, and whether Fry had been himself guilty of négligence 
in attempting to drive aeross the railway tracks. The jury, by their ver- 
dict, found négligence on part of the company, and Ireedom therefrom 
on the part of Fry, and thèse findings are entirely justified by the évi- 
dence. The verdict being in i'avor of the plaintitf, the défendant now 
moves for a new trial on the ground that "the court in its charge with- 
drew from the considération 6f the jury the question as to whether the 
deceased, Fry, Was gailty of contributory négligence in rising and put- 
ting his weight Upon the foot-board of his wagon when the same was in 
a defective condition, and by reason of such defect broke under his weight 
and precipitated him under the heels of his horses." The évidence 
showed that when Fry was warned of the danger càused by the coming 
train, he rose upon his feet on the foot-board; but whether he did so for 
the purpose of trying to escape by jumping frdià the wagon, or for the 
purpose of whipping up his hbrsés, was left uncertain. It was also in 
dispute whether the foot-board broke beneath his weight, or whether hia 
foot slipped, aûd caused his fâll. It was with moreespecial relerence to 
the first of theSe points that the part of the charge excepted to had réf- 
érence. The jury were instructed that it made no différence whether 
Fry's purpose was to attempt to escape by jumping from the wagon, leav- 



m'iNTOSH V. CHICAGO, M. & 8T. P. RY. CO. 663 

ing it to its fate, or to urge the horses forvvard, and so attempt to clear 
the track; that if the Company by its négligence had placed Fry in a po- 
sition of danger, it would be responsible for the consequenceB; and that 
it did not lie with the çompany to say that he was in fault because he 
attempted to jump from the wagon, or because he attempted to urge the 
horses forward. But granting that the efièct of the charge in this partic- 
ular was to eliminate the question of contributory négligence frpm the 
case, as is claimed by defendant's counsel, was it réversible error so to do? 
The point made by the défendant is that it should hâve been left with 
the jury to détermine whether Fry was guilty of contributory négligence 
in rising and putting his weight upon the foot-board of the wagon, when 
the same was in a defective condition, by reason of which defectit broke 
under his weight. This embraces three propositions, to-wit: That the 
jury would bave been justified in finding that the foot-board was in a 
defective condition; that it did break under his weight, and that it was 
in such a defective condition within Fry's knowledge, that he was guilty 
of négligence : in rising on the same when the sudden emergency came 
upon him. There was some évidence by one witness, who examined 
the foot-board after the accident, showing that there was an old fracture 
in the foot-board. Reliance is placed upon certain statements said to 
hâve been made by the witness Thornton, who was one of the men upon 
the wagon, to the effect that if the footrboard had been sound the accident 
would not bave happened, and that he had told Fry to hâve the foot- 
board repaired. Thornton denied making any such statements. If 
Thornton did in fact make thèse statements, they are not compétent évi- 
dence against the plaintiff. Thornton bas no interest in the case, and 
the statements, if made at ail, werej made after the accident had occured; 
were no part of the rea gestes; and if a new trial were had thèse state- 
ments could not properly be put in évidence. There was direct and pos- 
itive évidence introduced by plaintiff tending to show that the breaking 
of the foot-board was caused by the team running the wagon against the 
curb-stone after it had passed over the railway track. So, also, there is 
no direct évidence on the subject of Fry's knowledge of the defective con- 
dition of the foot-board, if we assume that it was defective. 

Admitting, however, that there was some évidence tending to show 
that the foot-board was in bad order, and that it broke when Fry's weight 
came upon it, and thereby precipitated him beneath the wheels of the 
wagon, woqld the jury bave been justified in finding that Fry was guilty 
of négligence in rising on the foot-board in his efibrt to escape from the 
on-coming train? The testimony of Thornton and James, the two men 
who were upon the wagon with Fry when the accident happened, was to 
the effect that the wagon had been in daily use since the 5th of July pre- 
ceding the accident; that there had not been any visible defect in the 
foot-board; that the foot-board was used daily by them, and it had never 
given way; and that Thornton, who was sitting by Fry when they came 
down upon the railway track, jumped from the wagon in making his 
escape, using the foot-board tospring from, and it did not give way be- 
neath his weight. Under such circumstances would the jury bave been 
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justifiée! in fînding that Fry was guilty of contributory négligence in 
"rising and putting his weigiit upon the foot-board" in his effort to escape 
from the coming train? The uncontradicted évidence shows that the 
foot-board had been in daily use for weeks be/ore the accident, and at 
the very moment of the accident Thornton, who was a heavier man than 
Fry, had before his very eyes pjaced his weight upon the foot-board, and 
used the same as a means of support in springing from the wagon. If it 
would — as it did — support Thornton 's weight, why was not Fry justified 
in acting upon the beiief that it would equally support his weight? The 
évidence shows without dispute that the wagon-bed was full of ashes, 
and the seat was so placed that the feet of the raen in the seat rested on 
this foot-board. When the necessity arose of attempting to escape from 
the sudden danger caused by the approach of the train, what was more 
natural thari for the men to throw their weight upon the foot-board? 
Thornton, being the first to notice the danger, rose upon the foot-board, 
and by jumping to the ground he escaped injury. Fry, however, was 
in charge of the team, and probably made the effort to urge the horses 
forward, and for that purpose struck the horses with the reins, and in 
doing so threw his weight upon the foot-board, and in doing so défendant 
claims he was guilty of négligence defeating the right of recovery. I 
wholly fail to see any fair view of the évidence that would hâve justified 
the jury in finding that Fry was guilty of négligence in so doing. A find- 
ing to that effect would hâve been without support in the évidence, and 
had the jury upon that ground found for the défendant, it would hâve 
been the duty of the court to set aside the finding. 

There is nothing proved in the case that would hâve justified the jury 
in finding that Fry, in the exercise of ordinary care, should hâve fdreseen 
that the probable resuit of his putting his weight upon the foot-board 
would be that it would give way beneath him. If, in the exercise of 
ordinary care, he was not bound to anticipate such a resuit, how can it 
be said that the fact that he did put his weight upon the foot-board was 
négligence? The fact, if it be one, that the foot-board gave way beneath 
Fry does not siiow that Fry was négligent in placing his weight thereon. 
To show négligence it would bave to appear that the condition of the 
foot-board was such that Fry, when he was about to place his weight 
thereon, knew or should hâve known that it would probably give way 
beneath him. The évidence wholly fails to show such a state of facts as 
would justify a jury in finding that Fry knew or ought to hâve known 
that he could not make the use that he did of the foot-board. Under 
such circumstances it was not only not error to withdraw the question 
of contributory négligence in the particular named from the considération 
of the jury, but it would hâve been error to hâve submitted the question 
to them, for the reason that the évidence submitted did not présent the- 
question. The motion for a new trial is therefore overruled. 
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Chandler V. Calumet & H. Mm. Co. 
{Circuit Uowt, W. B. Michigan, W. D. November 14, ISSSi) 

1. Public Lands— Swamp Lands— Pabol Evidbn-ce. 

Under the provisions of the act of congress of September 38, 1850, confer- 
ring swamp lands, and tlie Michigan act of June 38, 1851, évidence in paU that 
a parcel of land was at the date of ttie flrst-named act of the quality therein 
described, is incompétent, after the secretary of the interior has discharged 
hiB duty, and approved lists of swamp lands, made under his directions from 
the fleld-notes of survey^, which lists do not contain the land in question, al- 
though embracing other lands in the township in which it lies, and where no 
judicial or other proceedings hâve been had to modify his action, or to extend 
or renew his powers, over lands not so approved. In suoh case the state can- 
not claim that lands not so approved passed to it under the language of the 
act of congress. 

2. SaMB— ESTOPPEL BT State. 

The state of Michigan, having accepted from the United States a grant of 
lands to build a canal, provided for the sélection of the same by its own 
agents, subject to approval by the secretary of the interior, made a contract 
with a corporation for its construction, and patented the land in question, 
(wlth other lands,) duly selected and approved, in accordance with its législa- 
tion and that of congress on the subject, to such contracter, in 1855, who re- 
ceived the same bonafide, is estopped from setting up that the land inured to 
it under the swamp grant, and not under the canal grant. 10 St. at Large, 85; 
Sess. Laws Mich. 1803, No. 88, p, 48. 
(Syllabug hy the Court.) 

At Law. 

The action was ejectment for the S. E. \ of the N. W. I of section 23, 
township 56 N., range 33 W., in Houghton county, Mich. This land 
lies close to the outcrop of the Calumet Iode, the Iode underlying the 
whole of it. Plaintiff claimed the land under a patent issued by Michi- 
gan to him, November 3, 1887, describing the land as "swamp" land. 
By the act of congress of September 28, 1850, the United States gave to 
Michigan (and other states) the whole of the swamp and overflowed lands 
made unfit thereby for cultivation, within the state, and made it the 
duty of the secretary of the interior to make accurate lists and plats of 
ail such lands, and transmit the same to the governor of the state, and at 
his request to cause patents thereof to issue to the state, conveying to it 
the fee-simple of such lands. It appeared on tije trial, by the records of 
the land-offices of Michigan and the United States, that the secretary 
had, in 1854, "listed" and approved to Michigan a large number of de- 
scriptions lying in the above township and range as swamp lands; the 
laifd in dispute not being included therein, nor in any list of swamp 
lands made at any time by the secretary. It appeared also that in 1850, 
after the passage of the above act of congress, the secretary of the interior 
had written to the United States surveyor gênerai a letter of instructions 
as to the mode of selecting or segregating the swamp lands from the other 
public lands, in which he had directed that in cases where the field-notes 
of the United States survey of lands should be accepted by the state as 
the basisof ségrégation, and the intersections of the Unes of swamp or 
•overflow with those of the survey alone were given, those intersections 
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mîght be connected by straight linesj and ail légal subdivisions, the 
greater part of which should be shown by those lines to be within the 
swamp or oyerflow, should be certified to the stale as swamp lands. 
Michigan, by act of its législature of June 28, 1851, accepted the grant, 
and adopted the notes of the United States surveys as the basis upon 
which they would receive the swamp lands. The surveyor gênerai for 
Michigan, under the législation and letter of instructions, caused plats 
to be made in accordance with the field-notes, and niade lists of the swamp 
lands, induding those in the township mentioned, and transmitted the 
same to the United States land-ofBce. This list did not contain the land 
in question, and the list was approved by the secretary , as above men- 
tioned. The plats so made by the surveyor gênerai from the field-notes 
were, after the swamp sélections hàd been listed by him from them, 
lodged in the Michigan land-office at Lansing. The plat of this town- 
ship showed a number of lines in pencil upon it, supposed to hâve been 
drawn in accordance with thèse instructions, and a number of parcels 
marked "S" in pencil,. and among those so appearing to be marked was 
the land in question. The plaintiff claimed that the land in question, 
being marked "S," and being more than half within pencil lines so drawn, 
was swamp land, although never listed as such by the surveyor gênerai, 
and never listed or approved as sùch by the secretary, and offered the 
plat with said pencil notations as proof thereof. He claimed further 
that the évidence of witnesses was compétent to prove that the land in 
question was, in 1850, in fact swamp land, thereby made unfît for Cul- 
tivation, and oîFered such évidence. By act of congress of August 26, 
1852, there was granted to Michigan, for the purpose of building the Sault 
Ste. Marie canal, 760,000 acres of public lands, to be seleeted by agents 
to be appointed by the governor, of Michigan, subject to the approval of 
the secretary of the interior, from any lands in Michigan subject to pri- 
Vate entry. Michigan accepted this grant by act of February 5, 1853, 
empowering the governor to appoint agents to sélect the land, to contract 
for thé building of the canal, and to confer upon the builders the grant, 
or such part thereof as should be agreed upon as the price for doing the 
■work. It appeared that the contract was made, the entire grant being 
the priée agreed upon, and the canal was built in accordance therewith, 
and the lands (including the land in question) were patented by the state 
to the contràfator after having been duly seleeted by the state agents, and 
duly approved by the secretary. One of thèse patents, including the 
land in question, was executed by the state in 1855. The Michigan 
act provided that patents should be issued by the state of the lands Se- 
leeted by the state agents. The défendant introduced deeds and records 
showing itself the owner of the land in question by intermediate convey- 
ances from the first patentée of the state. 

Bail & Hanscor/i, Frank E. Robson, and laaac Marston, for plaintifif. 

T. L. Chàdboume and Ashley Pond, for défendant. 

Severens, J., {after stating the fads as above.) In giving effect to the 
grant of 1850, it has been held by the suprême court of the United States 
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tliat, în order that the grant should accomplish its purpose, rather than 
fail, where the secretary of the interior had takea no action inexecuting 
a duty devolved upon him of designating the lands which should be 
inçluded in the grant, and where, after the lapse of a reasonable time for 
the segregating of the lands in that way, nothing h,ad been done in that 
direction, paroi proof might be received for the purpose of showing that 
the lands were of the character described in the gênerai language of the 
act. , There is some analogy in this to the case of an appointed arbitrator 
or umpire, who refuses or fails to act. Other means are then allowable 
to détermine the matter, because justice should not be withheld, even 
though the instrumentalities to it, more especially in contemplation, fail. 
That was the considération which led to the décision of the court in Rail- 
road Co. v. Smith, 9 Wall. 95. This, however, does not at ail impugn 
the gênerai proposition that. the secretary of the interior was intended by 
congress to act as the agent of the govemment in determining the lands, 
in respect of their character, upon which the grant should operate; nor 
the further proposition that, where the secretary hasdischarged hisduty, 
and made the détermination throughout a state, or a comprehensive lo- 
cality, and no objection bas been made by the state to the mode and re- 
suit of the exercise of ihat duty, and no proceedings, judicial or other- 
wise, bave been resorted to for ihe purpose of moiifying the secretary's 
action, or extending or renewing the exercise of bis powers over other 
lands, the state cannot assume that other lands, not claimed thereto- 
fore under the act, and never listed or approved under it, passed to it by 
the gênerai language of the act, and rest its right to theni upon évidence 
in pais in respect to their quality. Such a course would render nugatory 
the substantial purpose of appointing the secretary at ail, which mani- 
festly was to identify the lands, and thus tix the grant. It was a matter 
of great public convenience and importance that this extensive grant of 
parcels ont of the government lands should be identified; and that identi- 
fication is nothing, if, after it has taken place, the whoJe matter remains 
at large. Thèse are the conclusions which I think resuit from the course 
of adjudication in the suprême court from the case of RaUroad Co. v. 
Smiih, 9 Wall. 95, to Wright v, Roseberry, 121 U. S. 48S, 7 Sup. Ct. 
Rep. 985. 

But upon anotber ground I am of the opinion that the plaintiff cannot 
prevail. That the swamp-land grant of 1850 conferred upon the states 
complète dominion over the granted lands, and absolute proprietorship 
therein, so far as third persons are concerned, has been repeatedly held. 
The question has been somewhat widely discussed as to whether there 
was anything in the nature of a trust between the gênerai government 
and the state, in respect of thèse lands, but the resuit of the discussion 
upon it is that it is settled in the négative. The authorities which may 
be cited in support of this gênerai proposition are the cases knowh as 
the " lowa Railroad Cases," — Emigrant Co. v. County oj Adains, 100 U. S. 
61; Miils Go. v. RaUroad Cos., 107 U. S. 557, 2 Sup. Ct. Rep. 654; and 
the cases in Louisiana, Hagarv. Réclamation Dist. , 111 U. S. 701, 4 Sup. 
Ct. Rep. 663, and U. S. v. Louisiam, 127 U. S. 182, 8 Sup. Ct, Rep. 
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1047. ït was an absolute gift to the sfates, without any limitation in 
the nature of a property trust, or ànything to prevent the application by 
the state of the swamp-land fund to gênerai purposes. The obligation 
of the state should be commensurate with the proprietary rights accorded 
to it, and its dealingswith such rights, tested by the principles applicable 
to a proprietor. The most that can be claimed on the facts, interpreted 
most favorably to the plaintiff, is that the state — the state of Michigan, 
in this case — had a right to hâve this land listed and approved by the 
secretary of the interior as swamp land, and thus designated as part of 
the grant. But it was a right which was not asserted by the state. If 
it had been, it might bave been disputed by the secretary; and, if he had 
denied it, it would never hâve ripened into title. At least, this would 
be so unless some further proceedings should be taken to vindicate and 
enforce that right. Instead of insisting upon this right, if it had it, the 
state selected and received this description under another grant, and con- 
veyed it for a valuable considération to a third person, who took it bona 
fide. The state could not, after this had been done, be heard to say that 
it would repudiate its own course, and, dishonoring its patent, claim 
title under the act of 1850, and resell it to another. Certainly this could 
not be done without a judicial proceeding instituted for that purposè. 
How that might hâve resulted, it is not for me to say, but it is the in- 
clination of my opinion that the resuit hère indicated must be the resuit 
even in such a proceeding as that, or anywhere where thèse facts came 
in controversy. The resuit of tjiese views is that the offers of oral évi- 
dence will be declined. The oral évidence offered to show that thèse 
lands were swamp lands mentioned in the grant, is, upon what appear to 
be undisputed facts, rejected; and the court will therefore instruct the 
jury that, upon the facts as they are made to appear in this case, the 
défendant is entitled to the verdict. 
The jury were instructed accordingly. 



Amador Mëdëan Gold Min. Co. v. South Spring Hill Gold Mm. 

Co. et al. 

(Circuit Court, JT. D. Oalifornia. November 5, 1888.) 

1. Mines and Mining— Mining Lodes— Dipping into Agricultural Lands. ' 
An owner under a patent of minerai lands, including a gold-bearing vain oi 
Iode having its apex within thé boundaries of the land patented, is not enti- 
tled to foUow his veiii or Iode dbwn on the dip, across bis exterior bounda- 
ries, into tbe lands of an adjacent proprietor, holding an elder title under a 
patent for agricultural lands. 

S. Public Lands— AGBictJiiTUKAii Lands— Equitable Title. 

The équitable title to public lands vests in the purchaser immediately upon 
the lawful entry, payment of purchàse money, and issue of certificate of pur- 
cfaase theréon. After such entry, no proprietary or pecuni ary interest remalns 
in the United States, and no subséquent grant pf any character can afEect the 
right of such prior purchaser. 

(Syllabus hy the Court.) 
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At Law. On final hearing. 

Action by the Amador Medean Gold Mining Company against thé 
South Spring Hill Mining Company and others to recover possession of 
property. 

Ônley, Chîcherîng & Thomoê, for plaintiff. 

A. C. Adains and Egan tk Èusi, for défendants. 

Before Sawyer, Circuit Judge. 

Sawyer, J. It appears from the agreed statement of facts, that one 
Calvin Hammack, under a warrant issued in pursuance of the provision» 
of the Revised Statutes relating to bounty lands for soldiers of the war of 
1812, made application, at the land-ofBce in Sacramento, to purchasefrom 
the United States certain agricultural lands, which application was ap- 
proved, the payment of purchase money for the excess made, and the usual' 
certificate of purchase issued on June 15, 1874. Afterwards, in pursuance 
of this entry, a patent of the United States was duly issued on Septem- 
ber 13, 1876, embracing the premises in controversy. The title acquired 
by this entry, and the patent to the premises in controversy, by proper 
mesne conveyances, became vested in the plaintiff prier to the commis- 
sion of the acts complained of, and it was in plaintiff at the commence- 
ment of this action. After the said entry and payment for the land by 
Hammack, and the issue of the certificate of purchase on June 15, 1874, 
and before the issue of said patent in pursuance of such purchase and en- 
try, to-wit, on July 18, 1876, one McKimlocated and acquired the right 
to a gold mining claim, situated on land adjacent to the lands so entered 
by and patented to said Hammack. Having acquired the right to the 
minerai location, McKim conveyed his title to the South Spring Hill Min- 
ing Company, after which, upon application regularl}"- made, and the per- 
formance of ail the conditions required by the statute, a patent embracing 
said McKim's mining location was duly issued to said company by the 
United States under the act authorizing the sale of minerai lands. AU the 
title and rights acquired under said minerai patent were conveyed to, 
and bëcamé vested in, défendant, before the performance of the acts com- 
plained of. The défendant, after thus acquiring the title, proceeded to 
worJc its elaim, and develop the mine; and, in so doing, discovered the 
apex of a vein or Iode within the exterior boundaries of the location as 
patented. The défendant, in working this Iode, followed it down on the 
dip, withoQt departing therefrom until it crossed theline of the adjacent 
agricultural land held by the plaintiff under the said patent issued upon 
the entry by Hammack; and worked the Iode beneath the surface within 
the plaintiflPs land. The value of the ore removed is $200, and of the 
land in dispute not less than $5,000. The action is to recover posses- 
sion of the portion of the premises from which plaintiff bas been ousted 
by thèse acts, and damages for the injur}' sustained. 

The only question is whether, under the Revised Statutes, a party dis- 
covering and acquiring title by patent from the United States to a min- 
erai gold-bearing vein or Iode having its apex within the land purchased, 
is entitled to foUow the vein or Iode down on its dip, across the bounda- 
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ries of his own lands înto the agrîcultural lands pf an^djoining proprie- 
tor, who ha8[ithe elder titlje? In my judgment he, clearly, has not. 
TJie équitable title to the agriqultural lands, held by plaintiff, fully vested 
on the entry and payment by Hammack on June 15, 1874. After that 
the United States merely held the dry légal title in trust for the pur- 
chaser without any pecur.iary or bénéficiai interest in it. From the mo- 
ment of the entry, payment, and issue of the certificats of purchase, 
thèse lands cease to be public, and became private property. Milling Oo. 
V. Spargo, and Same v. Fick, 8 Sawy. 647, 16 Eed. Eep. 348, and cases 
cited. Also Wirthy. Branson, 98 XJ. S. 118; Deffehack v. Hawke, 116 U, 
S. 405, 6 Sup. et. Rep. 95. By the entry and payment by Hammack, 
there being no known mine on the land, the entire interest to the center 
of the earth vested in him, and there was nothing left in the United 
■States for a subséquent grant to other parties to operate upon. The only 
exceptions in 1 he patent relate to easem ents and other prior rights already 
vested in other parties, beforethe date of the entry, as was held in the case 
of MUling Go. v. Spàrgo, cited. No other exceptions are authorized by 
the statute to be inserted, and exceptions not so authorized, if inserted, 
would be void. Cowell v. Lammers, 10 Sawy. 254, 'Al Fed. Rep. 200; 
Deffehack v. Hawke, 115 U. S. 402, 406, 6 Sup. Ct. Rep. 95. Sec- 
tion 2322, Rev. St., relied on by défendant, does not authorize any such 
exception, and it only applies, at most, to public lauds, and to rights 
acquired to such lands before other parties acquire interests therein. It, 
certainly, does not apply to agricultural lands disposed of years— perhaps 
half a century — before by the government and before any easement, or 
other right, bas become vested in other parties. The United States can 
undoubtedly grant easements, and other limited rights, in any portion of 
the public lands, and subséquent purchasers must take them burdened 
with such easements or other rights, but when it has once disposed of 
its entire eslate in the lands to one party, it can, afterwards, no more 
burden it with other rights than any other proprietor of lands. Mining 
Débris Case, 9 Sawy. 493, 18 Fed. Rep. 753. The dfifeA.Iant acquired no 
rights in the premises in question under the section cited, or any other 
statute of the United States, brought to the notice of the court, as against 
the prior grant under which the plaintiff holds. The resuit is that there 
must be a judgment for plaintiff, and it is so ordered. 
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Band V. United States. 
{Dittriet Court, D. Maine. October 25, 1888.) 

1. Claihs AOAnrsT Unithd States— Jubisdiction ot Fédéral CotraTS— Pbiob 
Bbjbction. 

Açt March 8, 1887, giving to United States courts jurisdictîon of claims 
agaiost the United States, contains a proviso "that nothing in this section 
snall be construed as giving either of llie courts herein mentioned jurisdic- 
tîon to bear and détermine claims which hâve been heretofore rejected or re- 
Eorted on adversely by any court, department, or commission autliorized to 
ear and détermine tbe same. " Eeld that, tlie comptroller of the treasury 
having charge of the adjustment of accounts against the government, a re- 
jection of an account by him is a rejection by a department authorized to 
hear and détermine the same, within the meaning of the proviso. Following 
Bliss T. U. S., 34 Fed. Rep. 781. 

i. Unitbd States Coitmissioners— Fées— Dbawing Complaints. 

It being important to the liberty of the citizen and the due administration 
of justice that complaints and recognizances in criminal cases should be tech- 
nically f ull and complète, a United States commissioner is entitled to compen- 
sation for such papers as drawn and entered by him in good f aith, and in ac- 
cordance with the practice Of the state within which he acts, although the 
comptroller of the treasury may be of opinion that such papers may be com- 
prised within a given space, and that ail beyond is " unnecessary verbiage. " 

8. SAME-^CBIïmîAL RECOGNIZANCB— OATHS TO' S0BBTIE8. 

Compensation at the statutory rate cannot be denied to commissioners for 
oaths àdministered to sureties in criminal cases, on the ground that such 
oaths were unnecessary, as they cannot be hëld to know the sufflciency of a 
surety oSered until he has been examined under oath. 
4. Same — AcKNOwLEDaHBNTS to Rbcookizakce. 

Commissioners, being allowed the same fées as clerks for taking acknowl- 
edgments, are entitled to a fee for each person acknowledging a recognizance, 
and not simply to one fee for ail the acknowledgments of a recognizance. 
6. Bame— DocKET Fbbs. 

Act Aug. 4, 1886, entitled "An act making approi)riation to supply deficien- 
cies in the appropriations for the fiscal year ending June 80, 1886, and for 
prior years, and for other purposes, " and enacting that certain sums be "ap- 
propriated to supply deâciencies in the appropriation for the fiscal year 1886, 
and for other objectshereinafter stated, ■» • * for fées of commissioners, 
* * * $50,000: provided, that for issuing any warrant or writ, or for other 
necessary service, commissioners may be paid the same compensation as is 
allowed to clerks for like services, but they shall not be entitled to any docket 
fées, " — does not.take away the rigl^t of commissioners to receive docket fées, 
but only ezcepts their payment out of the sums so appropriated. 
t. Same— Pbr Diem. 

Under Rev. SU U. S. § 847, allowing commissioners, "for hearing and decid- 
ing in criminal charges, flve dollars a day for the time necessarily employed, " 
the commissioner is entitled Xoaper diem for "hearing and deciding" a charge, 
though no évidence be produced or witnesses examined. 

Pétition for the Âllowance of a Claim against the United States for fées 
as commissioner. 
E. M, Rand, pro 86. 
George E. Bird, U. S. Atty., for the United States. 

Webb, J. The petitioner, a commissioner of the circuit court în this 
district, prosecutes bis claim against the United States for fées for serv- 
ices, his charges for which hâve been suspended or disallowed by the first 
c&mptroller of the treasury. It is admitted that accounts for ail thèse 
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services hâve been regularly presented, and that he has performed ail the 
work for which he claims compensation. But it is objected that for 
some services his charges are excessive by reason of unnecessary length 
of papers, and for others he is not legally entitled to ànything. A por- 
tion of the account set out in the pétition was presented to and rejected 
by the comptroller prior to March 3, 1887, and to so much of his de- 
mand it is objected that the Court has not jurisdiction. Precisely this 
question is decided in favor of the government in Bliss v. U. S., 34 Fed. 
Rep. 781, and, while not asserting a conviction of the absolute conclu- 
Siveness of the reasoning of that case, I am not prepared to dissent from 
it, especially in view of the importance of harmony and uniformity of 
décisions in the courts of the United States. Accordingly, so much of 
the petitioner's claim as was passed upon and rejected by the comp- 
troller before the approval of the act under which thèse proceedings are 
had, is disallowed. This strikes out $115.05. The remainder of the 
account, oonsisting of a large number of small charges, need not be con- 
sidered in détail, as ail the particulars fall into a few classes. They are 
for compensation in excess of the amount allowed by the comptroller 
on complaints and recognizances; for oaths to sureties justifying; for 
acknowledgmenl of recognizances; and for per diem fées, in hearing and 
determining on criminal charges. There is no controversy in respect to 
what the commissioner actually did, and if there were, the évidence is 
conclusive that he has charged for no service which he did not perform. 
Section 1014 of the Revised Statutes provides; 

"For any crime or offense against the United States, the offender may, by 
any commissioner of a circuit court to take bail, of any state where he may 
be found, and agreeably to the usual mode of process against ofEenders in such 
state, and at the expense of the United States, be arrested and iuiprisoned, or 
bailed, as the case may be, for trial before such court of the United States as 
by law has cognizance of the offense." 

Thus the proceedings before commissioners in criminal matters are 
regulated by the proceedings for similar purposes under the laws of the 
state where they take place, and are assimilated thereto as closely as may 
be. U. S. V. Rundlett, 2 Gnrt.él. The usual mode of process in Maine 
is regulated by statute. The first steps are coraplaint on oath and war- 
rant for arrest. The niagistrate may adjourn the examination from time 
to time, not more than 10 days at a time; and theaccused, if the offense 
is bailable, may recognize with sureties for his appearance at the time of 
adjournment; but if the offense is not bailable, or if sufïicient sureties 
are not offered, the accused shall be committed to jaU by an order of the 
magistrate stating briefly the offense, and that the party is committed 
for further examination. The complainant and witnesses for the prose- 
cution shall be examined on oath, in the présence of the accused. Upon 
its appearing that an offense has been committed, and that there is proba- 
ble cause to charge the accused, if the offense is bailable, and sufHcient 
bail is offered, it shall be taken, and the accused discharged. If the of- 
fense is not bailable, or no sufficient bail is offered, the accused shall be 
committed to await trial. If the accused is committed or bound over 
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for trial, the magistrate shall order material witnesses for the prosecu- 
tion to recognize, with or without sureties, as may be considered nece»- 
sary; and if they refuse to recognize as required, the witnesses may be 
committed to prison, and remain till discharged by. law. Magistrates 
must certify and retum to court ail exatninations and recognizances, and 
for ueglect and refusai are liable to attachment for contempt. Rev. St. 
Me. c. 132, §§ 5, 6; c. 133, §§ 9-17, inclusive. The proceedings before 
this commissioner are shown to hâve conforraed to thèse requirements in 
every instance. The objections made to his charges are not that the 
services were not actually performed, or that the rates of charge are im- 
proper, but that the services were, in whole or part, unnecessary, The 
comptroller undertakes by inflexible rule to détermine the necessary 
lengthofcom plaints and recognizances, and refuses compensation forany- 
thing in excess of the limit he so fixes, declaring the same to be "un- 
necessary verbiage." It is true that commissioners bave power only to 
examine and hold to bail or commit for appearance at court parties ar- 
rested and brought before them. But this power authorizes the im- 
prisonment of accused persons for considérable periods to await trial. 
This incarcération, if the party is finally convicted and sentencedj con- 
stitutes no part of the sentence, -and, in most cases, is not regarded in 
passing sentence. It may, and often does, exceed the time of imprison- 
ment finally imposed as a punishment for the offense committed. Ac- 
ci|sed persons are also subjected to the burden of finding sureties, and the 
sureties to trouble, expansé, and loss of time in appearing before the com- 
missioner to recognize. It is by no means certain that à grand jury will 
présent an indictment against every accused person held by the commis- 
sioner to answer, or, if they do, that conviction will foJlow. A due re- 
gard to Personal rights seems, therefore, to require that ail proceedings 
before the examining magistrate should be conducted with care and ex- 
actness. If the technical fuUness and précision essential in an indict- 
ment is not requisite in a complaint, — a question in respect to which, 
under our constitutional System, there may be room for doubt, — com- 
plainte should be full enough to showclearly the particular offense charged, 
and contain substantial, if not formai, allegations^of its essential éléments, 
as well as the détails of time, place, and persons. State v. Smith, 2 Me. 
62. If the complaint, which is the basis of ail the proceedings, fails to 
set ont, even informally, an offense against the laws; if its statements 
may be ail adraitted without confessing any violation of law, — of what 
can it be held that there is probable cause to believe the party accused 
guilty, or why should he be ordered to recognize with sureties, and for 
want thereof to be confined in jail? It bas been well said: 

"There is no necessity, nor even apology, for a careless or incorrect man- 
ner of conducting any judicial process; especially one which contrôla the Per- 
sonal libertyof thesubject, andrequires him to défend himself against a crim- 
inal accusation. When, therefore, a magistrate institutes such a process, it is 
his duty to make it conformable to the requirements of technical précision." 

In a recognizance less fuUness and particularity may be sufBcient; but 
It should be carefuUy drawn, to avoid defects which may prove fatal in a 
v.SÔF.no. 11—43 
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proceeding by sdre fadas or debt against principal or sureties. It should 
contaift the namès and résidences of the recognizors, and the amount 
in which they are bound. The condition should show the proceeding 
in which the recognizance is taken, the particular offense for which the 
principal is held to answer, or, if it be the obligation of a witness, the 
matter with respect to which he is held to testify, and the court before 
which the appearance is required. The authority of the magistrate to 
require and take the recognizance must appear from the description of 
the offense charged. State v. Hatch, 59 Me. 413; Rev. St. Me. c. 133, 
§ 25. It is not possible to détermine beforehand, and for ail cases, the 
necessary length of recognizances or other records. The petitioner, in his 
practice, has conformed to long-established usage in this district, and 
bas foUowed the requirement and directions of the court made known 
years ago. There is no suggestion or reason to suspect that for the pur- 
pose of increasing his fées he has willfully expanded any papers. Every 
one who has hàd expérience in framing complaints and indictments under 
the statutes of the United States knows the great care necessary to make , 
them conform to the statutory provisions and the requirements of crim- 
inal pleading. Officers should rather be commended for exactness and 
précision, even though sometiiïies unnecessarily particular, than invited 
to loose and slovenly practice, by a déniai of légal compensation. The 
évidence establishes that this petitioner has performed ail the services for 
which he has charged. He is entitled to be paid for those services, and 
it is no justification for withholding from him that payment, even if it 
be the fact that another pleader might hâve drawn his papers more con- 
cisely. 

The charges for oaths of sureties hâve been disallowed as unhecessary. 
Unless the requirement of sureties is idle and meaningless, it is impor- 
tant that they be responsible, and able to perform the obligation they 
assume. Whether they are so or hot, cannot, in the greater proportion 
of cases, be within the personal knowledge of the magistrate. It is his 
duty to inform himself of their sufl&ciency. The oath of the individual 
offered as surety in respect to his résidence, property, and means is an 
assurance, the omission of which would justly subject the commissioner 
to censure if the bail should be found worthless. 1 Chit. Crim. Law, 
99. The rate charged for thèse oaths is in conformity with the statuta 
régulation of fées, and the petitioner has the right to be paid them. 
Though fées for taking acknowledgments are given in the fee-bill for 
clerks of courts, and commissioners are for like services allowed the 
same compensation, it is argued that items of account under this* head 
should be rejected, because a fee is charged for each acknowledgment, 
instead of one fee for each recognizance acknowledged. The statute 
which prescribes the fee conlains no such rule. It is not in the power 
of one pérson to âcknowledge a.n obligation so as to bind another who 
does not. The responsibility assumed is personal, and should be per- 
sonally assented to. It is quite a différent proceeding from the acknowl- 
edgment ofdeedy, which in this state is necessary only that the instru- 
ment may be àdinitted to registration, and, by statute, is sufEcient if 
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made -by onef qf several grantors. ', As everyseryîce of this kînd chargea 
has been performed, the cpmpensation demanded is due. ' : 

The right to docket fées, under the décision in Wallace^s Gase, 116 XI 
S. 398, 6 Sup. Ct. Rep. 408, is fully established, unless the proviso m 
.the deficiency bill of August4, 1886, (24 St. 274,) defeats it. That act 
is entitled, "An act making appropriation to supply deficiencies iii the 
appropriations for the fiscal year ending June 30, 1886, a.id for prier 
years, ,and for other purposes." Section 1 enacts: 

"That the following sums be, and the same are hereby, appropriatod ont bf 
any money iu the treasury net otherwise appropriated, to supply deficiencies 
in the appropriation for the fiscal year eigliteen hundred and eighty-six, and 
for other objecta hereinafter stated, namely, * * * 'judicial,' * * * 
•fées of comtnissioners.' 'For fées ofeomtnissioners, and justices of the peace 
acting as commissioners, fifty thousand dollars: provided, that for issuingany 
warrant or writ, and for other necessary service, commissioners inay be paid 
the same compensation as is allowed to clerks for lilie services, but they shall 
not be entitled to any dociset fées.'" 

Whether the title of this act does or does not show that it includes and 
was intended to include gênerai législation for other purposes than the 
appropriation of money, only a violent construction can find such other 
purposes in this section. "The following sums are hereby appropriated, 
etc., to supply deficiencies, and for other purposes," can only mean that 
the moneys are appropriated for other purposes, in addition to the pur- 
pose of making up deficiencies. If there could be any uncertainty as to 
this interprétation of the section, it would be dissipated by examination 
of the objects it enumerates, every one of which is for the payment of 
money. Then what is the effect of this proviso, and why was it inserted? 
"A proviso carves spécial exceptions only out of the enacting clause." 
Per Stoky, J., V. S. v. Dickson, 15 Pet. 165. 

"It TCOuld be somewhat unusual to find ingrafted in an act making 
spécial and teuiporary appropriation, any provision which was to hâve 
a gênerai and permanent application to ail future appropriations. Nor 
ought such an intention on the part of the législature to be presumed, 
unless it is expressed in the most clear and positive tenus, and when the 
language admits of no other reasonable interprétation." Minis v. U. S. , 
Id. 443-445. 

The plain intention of this statute, so far as it deals with commission- 
ers' fées, was to authorize the use of a definite amount of money in the 
treasury for the payment of fées that, by reason of inadéquate previous 
appropriations, remained unpaid. Without the proviso, légal fées of 
commissioners for every kind of service might bave been paid from the 
appropriation until it was exhausted. From this application of the fund 
to feesgenerally, the proviso, in the language of Judge Stoey, "carves out 
the spécial exception " of docket fées. It is not difïicult to suggest a rea- 
son why this exception was made. Until the suprême court, in Wallace's 
Case, had sustained the legality of commissioners' charges for docket ftees, 
those charges had been uniformly held by the treasury ofHcers improper, 
and had been disaUowed. Naturally , therefore, in estimating the amount 
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of appropriation needed to supply deficiencies, and to meet the un- 
paid expenses of preceding years, no account would be taken of such 
charges, and a Bum adéquate to pay ail the admitted and recognized 
expenses of commissioners would be made up; and, that the money 
might be devoted to the use for which it was estimaled necessary, the 
proviso, upon attention being directed to the décision in Wallace's Case, 
would be inserted. Congress could net by any législation deprive com- 
missioners of their right to docket fées previously earned. It could re- 
fuse to grant money for the payraent of those fées, and by this proviso 
did refuse to permit any of the fund appropria ted in this act to be applied 
to tiiat use, — a use for which it had not been estimated. 

The Revised Statutes, § 847, allows commissioners, "for hearing and 
deciding in criminal charges, five dollars a day for the time necessarily 
employed." The différence between this commissioner and the account- 
ing officers of the treasury is as to the interprétation to be given the 
words "hearing and deciding." For the United States it is contended 
that nothing but the production of évidence and the examination of wit- 
nesses tù support the accusation and show probable cause, with, per- 
haps, the addition of discussion of the évidence, can be considered 
"hearing and decidingj" and that ail charges for per diem allowances, 
when there is no hearing on the merits of the cases, should be summarily 
rejected. To this construction I cannot aœcede. In the course of pro- 
ceedings before an examining magistrate "agreeably to the usual mode 
of process," in Maine, much time is consumed,and many duties are per- 
formed in hearing and deciding criminal charges, when no évidence on 
the guilt of the accused is offered or discussed, and before the case is 
ready for final hearing and décision on its merits. 

"Acts Upon which counse] ought to be heard, if desired, which neces- 
sitate some investigation and décision, such as determining whether the 
complaint is of a nature to constitute an offense for which the party can 
be criminally held, whether a continuance should be granted when re- 
quired by one of the parties, and, in such case, the amount and sufB- 
cienOy of bail, come within the ternis, 'for hearing and deciding,' and 
the daily compensation should be allowed. Harper v. U. S., 21 Ct. Cl. 
66; Gum. v. Hardy, 2 Mass. 303. 

As such services were performed by the commissioner in this case, on 
the days for which he now demands compensation, bis claim to be paid 
is well founded and is allowed. 

Having thus considered ail the questions presented, and finding as mat- 
ter of fact that the services charged for were actually performed, and 
that the allowances asked are propér, I hâve only to order judgment 
for the petitioner for the sum of $330.40, being the whole amount claimed 
except the $115.05, which had been rejected antérior to the act giving 
jurisdiction in cases of this kind. 
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FiSH V. United States.' 
(District Court, E. B. Ifew York. October 29, 1888.) 

1. District and Pbosecuting Attobneys—United States Attoknet— Author- 
ITT TO Emplot Stbnogbaphbr. 

The gênerai authority to proseeute delinquents, given to a United States 
district attorney by Rev. St. § 771, authorizes him to employ a stenograpber in 
criminal cases, and to render the United States liable to pay a reasonable, com- 
pensation for services rendered, without flrst obtaining the authorization of 
the attorney gênerai of the United States. 

a, Same — AuTHOBiTT OF Attoknby Genebal. 

Section 362, Rev. St., conferrinç upon the attorney gênerai power to super- 
intend any criminal prosecution instituted by the district attorney, does not 
authorize the attorney gênerai to control the action of the district attorney 
in criminal cases by gênerai régulations. 

Pétition for Compensation for Services as Stenograpber. 

In thiscase I find the following faets: (1) That the petitioner, at the 
time of the filing of the pétition herein, was a résident of the county of 
Queens, in the Eastern district of New York; (2) that the petitioner was 
employed to take sténographie notes of the testimony given in criminal 
cases in the courts of the United States for the Eastern district of New 
York, from the year 1882 to the 9th day of December, 1887; (3) that 
the petitioner performed such duties under the employment and direction 
of the duly appointed attorney for the Uniied States for the Eastern dis- 
trict of New York; (4) that the petitioner from time to time presented 
bills to the United States for his services as aforesaid, which bills, in- 
cluding the items in suit, were approved and allowed by the United 
States attorney; (5) that until June, 1886, the petitioner's bills, so ren* 
dered and approved, were paid by the United States of America through 
the treasury department by treasury drafts drawn on the subtreasurer at 
New York to the order of the petitioner; (6) that no notice was given to 
the petitioner that his employment was uuauthorized; (7) that the serv- 
ices charged for, and for which the petitioner prays judgment herein, 
were necessary to the proper conduct and economical disposition of the 
criminal cases of the United States in the Eastern district of New York; (8) 
that the services sô rendered by the petitioner were accepted by the United 
States of America; (9) that the services so rendered by the petitioner 
and accepted by the United States were reasonably worth the sum of 
$909.20; (10) that on or about the 20th day of December, 1887, the 
petitioner duly demanded of the proper department of the government of 
the United States of America payment of said sum of $909.20. which 
was refused, and no part thereof has been paid. The following are my 
conclusions of law: (1) That the United States of America employed 
the petitioner to perform the work and render the services, for the value 
of which he prays judgment herein; (2) that the petitioner is entitled 
to judgment against the United States of America for the sum of $909.20, 

iRéported by Edward G. Benedict, Esq., of the Kew York bar. 
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and $47.74 interest, amounting in the aggregate to $956.94, together 
with the costs provided by section 15 of the act of March 3, 1887, to be 
taxed. 

G. E. P. Howard, for petitioner. 

Marie D. WUber, for the United States. 

Benedict, J, , (after stating thefindings as ahove.) This is the case of a pé- 
tition institnted under the provisions of March 3, 1887, (24 St. at Large, 
c. 359, p. 505,) to recover of the United States the sum of $909.20, for 
services rendered by the petitioner to the United States in taking sténo- 
graphie notes of the testimony in criminal trials in the circuit and dis- 
trict courts of. the United States for the Eastern district of New York. 
The facts are not in dispute. The évidence shows that the petitioner, 
since 1882, has been employed continuously in the courts of the United 
States for the Eastern district of New York to take sténographie notes of 
the testimony given in criminal cases in those courts. This duty has 
been performed under the employment and direction of the attorney of 
the United States for the Eastern district of New York. Up to June, 
1885, the peti'tioner from time to time rendered bills against the United 
States for his services, which bills were certified by the district attorney, 
and paid by the treasury départaient by treasury drafts to the order of 
the petitioner. On the 24th of June, 1885, a change was made in the 
office of the attorney for the United States for the Eastern district of 
New York, and Mark D. Wilber was appointed attorney in place of the 
former attorney, Mr. A. W. Tenney. ïhereafter Mr. Wilber requested 
the petitioner to continue in the service of the United States as thereto- 
fore, and accordingly upon the request of the attorney the petitioner con- 
tinued to render his services to the United States at various terras of the 
court down to the 9th day of December, 1887. For thèse services down 
to the 9th day of December, 1887, the petitioner from time to time pre- 
sented bills to the United States as heretofore. Thèse various biUs, which 
included the items in suit, were from time to time approved and aUowed 
by Mr. Wilt^er, then United States attorney. No notice was ever given 
to the petitioner that his services were not required, nor was he informed 
that his employment was unauthorized; and it was assumed by the 
United States attorney that the pétition er's bills, approved and rendered 
from time to time, were paid as rendered. The évidence shows that the 
services charged for in thèse bills were necessary to the proper conduct 
and economical disposition of criminal cases in the Eastern district of 
New York. It appears also that the charges made therefor are reasona- 
ble and proper, and no objection has been raised to the bills on the ground 
of amount. On the 31st day of December, 1887, the foUowing com- 
munication respecting thèse bills was addressed to the petitioner by the 
attorney gênerai: 

"James H. Fish, Esq., New York City, W. T.— Sik: Your letter of the 
20tli inst., with accompanying account, has been shown to me. The account 
is for services by yourself as stenographer in the United States court at Brook- 
lyn, New York. I bave examined the account thoroughly, and reply as fol- 
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lows: As there is no previous authority f rom the departmeiit to contract this 
expense, so far as I can see, I am entirely without authority to allow the 
claini, Very respectfully, A. H. Gabland, Attorney General." 

No allowance of the daim has since been made by the attorney gên- 
erai, and the petitioner has for that reason never been paid. Upon ihese 
facts I am asked to détermine whether or no the United States is liable 
to the petitioner for the services in question. 

In regard to the communication of the attorney gênerai, above set 
forth, it is to be observed that no opinion is expressed as to the liability 
of the United States to pay the petitioner. The attorney gênerai simply 
declined to allow the claim for want of power, and the question presented 
is whether arîy allowance of the daim by the attorney gênerai is neces- 
sary to create a liability on the part of the United States to the petitioner. 
The petitioner was employed to render thèse services by the attorney of 
the United States for the Eastern district of New York. If the district 
attorney, in the absence of a direction to that effect from the attorney 
gênerai, had authority to employ him, the United States is liable; oth- 
erwise not. The powers and duties of an attorney of the United States 
are 'described in section 771 of the Revised Statutes as foUows: 

"It shall be the duty of every district attorney to prosecute, in his district, 
ail delinquents, for crimes and offenses cogaiisable under the authority of the 
United States." 

This language seems to me sufficient to authorize the employment by 
the district attorney of a stenographer to take down the testimony given 
in court in the course of prosecutions for crimes cognizable under the au- 
thority of the United States. Such services, as shown by the évidence, 
are necessary for the proper conduct of thèse cases by the district at- 
torney. Without the services of the petitioner the district attorney could 
not properly conduct the prosecùtion in question. The authority to 
prosecute by implication includes authority to secure a record of the tes- 
timony given in the prosecùtion as a necessary incident to the discharge 
of the duty imposed by law. The attorney of the United States is not a 
member of the department of justice. He is a separate judicial ofRcer. 
His powers and duties are defined by the statute above quoted. He is, 
of course, limited in the exercise of his powers by the law, but, as was 
held by the suprême court in U. S. v. Macdamd, 7 Pet. 1, it does not 
foUow that it is necessary to show a statu tory provision for evecything 
he does. And as was further said in the same case: 

"Whiist the great outlines of the movement of the government may be 
marked eut, and limitations imposed on the exercise of its powers, there are 
numberless things which must be done tliat can neither be anticipated nor de- 
fined, which are essential to the proper action of the government. Henee, of 
necessity, usages hâve been established in every department of the govern- 
ment, which hâve become a kind of common law, and regulate the rights and 
duties of those who act within their respective limits. And no change of such 
usage can hâve a rétrospective effect, but must be limited to the future." 

Thèse remarks are pertinent hère, because it appears in évidence that 
for a séries of yeaœ the authority exercised by the présent district at- 
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torney to employ the stenographer in the prosecution of criminal suits 
had been approved by the government, and the petitioner's bills for com- 
pensation therefor rendered from time to time hâve been paid by the 
treasury départaient. 

I hâve been referred to no statute requiring a préviens authorization 
from the attorney gênerai to enable the district attorney to discharge the 
duties imposed upon him by section 771. No such limitation of the power 
of the district attorney with reterence to the employment of the petitioner 
is to be derived from the provisions of section 362. By that section the 
attorney gênerai is authorized to exercise gênerai superintendence and 
direction over the attorneys and marshals of oll districts and terri tories, 
as to the manner of discharge of their respective duties, and the section 
no doubt confers upon the attorney gênerai power to superintend any 
criminal prosecution instituted by the district attorney, and to direct the 
district attorney in regard to the method of discharging his duties in any 
particular prosecution instituted by him. But it does not, in my opin- 
ion, authorize the attorney gênerai to control the action of the district 
attorney in criminal cases by gênerai régulations. The supervision and 
direction eontemplated by section 362 must, as I think, be a particular 
instruction, given in a particular case, and based on the factsof the par- 
ticular case. To hold otherwise would in many instances deprive the 
court of the aid of counsel, learned in the law, which is eontemplated by 
the statute, and substitute in place of counsel a set of gênerai régulations 
issued by tbe attorney gênerai; and in some cases the ends of justice 
would be defeated by such a practice. A gênerai régulation of the de- 
partment of justice that ail district attorneys should in ail cases refuse to 
consent to any postponement of a trial, should never admit a fact, should 
always move for the infliction of the extrême penalty of the law, would 
laardly be upheld. The statute must hâve some limit; and one proper 
limitation, as it seems to me, is to require, for the validity of any direc- 
tion by the attorney gênerai in criminal cases, that it be made in a par- 
ticular case, and with référence to the duties of the district attorney in 
that particular case. Thèse remarks are perhaps not required by the 
facts hère before the court, for there is no évidence in this case either of 
any direction from the attorney gênerai to the district attorney in regard 
to any of the cases where the testimony was taken down by the petitioner, 
nor of any gênerai direction instructing district attorneys in the matter of 
incurring expense in criminal trials. No instruction or direction of the 
attorney gênerai, of any kind, has been put in évidence. So far as this 
case stands, therefore, the petitioner's right to recover rests upon the 
statutory authority of the district attorney to employ a stenographer, in 
the absence of any direction or instruction from the attorney gênerai. As 
before stated, I consider the statutory authority of the district attorney, 
conferred upon him by section 771, sufficient to authorize the employ- 
ment of the petitioner in the manner stated. The authority of the dis- 
trict attorney to employ a stenographer in criminal cases seems to me as 
«learly to be derived from section 771 as his right to subpœna a witnesa, 
and thereby rend er the United States liable for witness fées. 
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The equity of the petitioner's case is strong. He rendered the services 
in question in the same manner in which he had rendered similar serv- 
ices for a long period of time, for which he had always been paid b}' the 
government. No intimation was conveyed to him that his employment 
was considered irregular. His services were accepted in behalf of the 
government, and his bills allowed by the district attorney; and then, 
after receiving the benefit of the services, the government refuses to pay 
him anything because the district attorney had not, before employing 
him, obtaiued from the attorney gênerai authority so to do. If it were 
necessary, such authority in the district attorney, in this instance, could 
easily be implied from the course of dealing with the petitioner in pay- 
ing his bills incurred by the former district attorney. But it is not nec- 
essary. In my opinion the district attorney was not bound to apply to 
the attorney gênerai for authority to employ the petitioner; and wherj, 
in the absence of any direction from the attorney gênerai, he did employ 
the petitioner, and accept his services in behalf of the United States, he 
thereby rendered the United States liable to pay the reasonable compen- 
sation for those services, which the petitioner now claims. As says the 
suprême court in the case already referred to: 

"There may be cases in which, the services having been rendered, a coni- 
pensatipn may be made within the discrétion of the head o£ the department; 
and in that case the court and jury will do, not what an auditor was authorl- 
zed to do, but what the head of the department should hâve done in sanction- 
ing an équitable allowànce." 

My opinion is, therefore, that the petitioner is entitled to the relief he 
asks. A statement of facts as found by me, and of my conclusions of 
law, required by the statute to be made, is filed with this opinion. 



In re Kellek. 
(District Court. B. Minnesota. November 80, 1888.^ 

EXTKADITION^ — InTEBSTATE — COMMISSION OP CHIMB— AFFIDAVIT — EmBEZZLE- 

MENT. 

TJnder Rev. St. Wis. g 4418, providing for the punishment of an emplo3'e of 
a private person or corporation who, being intrusted with the care, custody, 
or possession of property, shall embezzle or fraudulently convert the same, 
and section 4667 providing that in a prosecution for embezzlemçnt a gênerai 
allégation of the embezzlement of a sum of money, without the particulars 
being given, shall be sufflcient, an affldavit alleging that défendant, as afflant's 
employé, had the care, custody, and possession of a named sum of afBant's 
money, which he embezzled and fraudulently converted to his own use, with- 
out afflant's consent, authorizes the governor of another state to which de- 
fendant has fled from Wisconsin to grant a warrant for his extradition, 
Same — Afptdavit— Sworn to before Magistbatb. 

An affldavit, laying the venue as "State of Wisconsin, Municipal Court, City 
and County of Milwaukee, " and certified as "Sworn to before me, J. M., Clerk 
of the Municipal Court, " compiles with the act of congress providing that an 
affldavit upon which a réquisition may be granted shall be aworn to before "a 
magistrate. " 
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8. Same — Affidavit. 

Such an affldavit, charging tbe crime directly and posîtively, is not vitiated 
by the conclusion, "as said déponent verily believes." 

4. SaMB— FUQITIVE PKOM JuSTICB. 

Thougb a résident of the state wbere found, if défendant is accused of a 
critne in another state, of wbich he lias never been a résident, he may be ex- 
tradited. 

On Pétition for Habeas Corpm. 

Pétition for habeas corpus by Siegmund Keller, who was nnder the cus- 
tody of the sheriff of Eamsey county, Minn., by virtue of a warrant is- 
sued by the governor. Keller was arrested on a réquisition by the gov- 
ernor of Wisconsin, to answer a charge of embezzlement. The affidavit 
upon which the réquisition was made alleged that said Keller, as the 
servant and employé of A. Blade, Son & Co., "did hâve the care, cus- 
tody, and possession of a certain sum of money, to-wit, the sum of 
$702.19, of the moneys of said A. Blade, Son & Co., and the said money 
did then and there and while he was so employed, as aforesaid, feloniously 
embezzle and fraudulently convert to his own use, without the consent 
of hissaid employers, A. Blade, Son & Co., contrary to the statute in 
such case made and provided, and against the peace and dignity of the 
state of Wisconsin, as said déponent verily believes, and prays that the 
aaid Siegmund Keller may be arrested and dealt with according to law." 

H. L. Williams, for petitioner. 

J. J. Egan, Co. Atty., and James 0. Markham, contra. 

Nelson, J., (orally.) In the case of Siegmund Keller, before me un- 
der a.yni of habeas corpus, after due considération, I hâve arrived at a 
décision which I am prepared to render this morning. The case arises 
under sections 5278, 6279, Rev. St. U. S. The case is important in 
two respects: Important to the prisoner, who is deprived of his liberty 
for the purpose of being transported out of the jurisdiction of the state 
of Minnesota. It is important to the state of Wisconsin, seeking to ex- 
ercise a constitutional right, claiming that the part}' who is arrested bas 
committed a crime within the jurisdiction of the state of Wisconsin, and 
has fled from justice, and bas sought refuge in a foreign or another juris- 
diction. If the governor of the state of Wisconsin has conformed to the 
^ laws of congress passed for the purpose of enforcing a constitutional right, 
no bouït can become a barrier to the exercise of that right. It is a duty 
imposed'upon the governor of the state in which the fugitive is found to 
obey thédemands of the executive of the state in which the crime is al- 
l^ed to hâve been committed, and, by warrant, arrest the party for the 
purpose of being delivered up and removed to that atate. Section 5278 
of the Revisfed Statutes xesiàs as follows: 

"Whenever the executive authority of any state or territory demanda any 
person as a fugitive from justice, of the executive authority of any state or 
territory to which such person has fled, and produces a copy of an in<lictment 
found, or an aflSdavit made beforea magistrate of any state or territory, charg- 
Ibgf th^ person demanded with having committed treason, felony, or other 
"crime, berttùèd as authentic by the governor or dhlef magistrate of the state 
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orterritors' from whence the person so cliarged has fled.itshall be the dutyof 
the executive authority of the state or territory to which such person has fled 
to cause him to be arrested and secured, and to cause notice of the arrest to 
be given to the executive authorities niaking such demands, or to the agent 
of such authority, appôinted to receive the fugitive, and to cause the fugitive 
to be delivered to siich agent when he shall appear. " 

There is another provision, in regard to the time when the agent should 
appear, and the costs and expenses, which are not important in this case. 

On the 17th of November, or 16th of November, a pétition was pre- 
sented to me at chambers by the accused, stating that he was illegally 
deprived of his liberty; that he was held under an illégal warrant, issued 
by the governor of Minnesota upon a pretended réquisition of the gov- 
ernor of Wisconsin, which réquisition and accompanying papers are in- 
valid and void under the constitution and laws of the United States, and 
that said accompanying papers contained matters that are false in fact, 
and upon which the authority to issue a réquisition is based; and that 
your petitioner is illegally and unlawfuUy detained, and is nota fugitive 
from justice. A sherifï of the county of Ramsey, who had charge of the 
prisoner, made his return to the writ, setting up the warrant of the gov- 
ernor of the state of Wisconsin, and alleging that it was the warrant 
which he claimed justifled hiih in holding the prisoner. To that return 
an answer has been made, and a traverse, in which the petitioner avers 
that the réquisition of the governor of the state of Wisconsin was illegally 
granted by him; and virtnally, in substance, that the demand of the 
governor of Wisconsin upon the governor of the state of Minnesota was 
not in aecordance with the law of the state of Wisconsin prescribing the 
manner in which the governor of the state of Wisconsin should make a 
demand for the delivery of prisoners alleged to be fugitives from justice, 
and charged with the commission of crime in that state. Also that the 
alfidavit which accompanied the réquisition of the governor of thé state 
of Wisconsin was not such an affidavit, or made before the person desig- 
nated by the act of congress, which I bave iustread to you, (section 5278 
of the Revised Statutes;) and also putting in issue the allégation in the 
warrant that the prisoner is a fugitive from justice, that he has fled froin 
the state of Wisconsin to the state of Minnesota, withinthemeaningofthe 
act of congress. On the hearing, certain évidence oflered before the at- 
torney gênerai of the state of Minnesota, proceeding in conformity'with 
the laws of the state of Minnesota, passed for the purpose of expediting 
and aiding the delivety of fugitives from justice, and his final décision 
upon which the governor acted, is read. 

Two questions are presented for détermination; one a question of law, 
and the other a question of fact. I will consider the question of law first. 
An attack is made upon the afSdavit which accompanied the papers pre- 
sented with the réquisition or demand to the governor of Minnesota, and 
it is claimed, in the first place, that this affidavit was not made before a 
magistrate. The warrant of the governor of the stale recited thé fact that 
the réquisition had been made by the governor of the state of Wisconsin, 
based upon the affidavit made before a magistrate, charging that the ac- 
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Cused had committed the crime of embezzlement, specifying that it was 
embezzlement of money. The affidavit, charging the commission of the 
drime within the city of Milwaukee, reads as foUows: 

' "State of Wisconsin, Municipal Court, City and County of Milwaukee. 
Alexander I. Blade, being duly sworn, on oath complains to the municipal 
court of Milwaulcee county that Siegmund Keller, on or about the Ist day of 
October, 1888, at said city of Milwaukee, in said county, was then and there 
the clerk, servant, and employé of A. Blade, Son & Co., and he, the said Sieg- 
mund Keller, net being then and there an apprentice, nor a persoii under tWe 
âge of 16 years, and while he was so employed, did [and so forth.] Subscribed 
and sworn to before me this 7th day ofNovember, 1888. Alexandeb I. 
Blade. Julius Meizelwioh, Clerk of the Municipal Court." 

This affidavit is certified, by the governor of the state of Wisconsin, 
in his réquisition, to be an authentic copy. It also bas the certificate of . 
the clerk of the municipal court that it is a copy of the original on file 
in that court. I say an attack bas been raade upon this aflidavit that it 
is not taken before a magistrale, as prescribed by the act of congress. 
Upon its iface the affidavit appears to hâve been taken in the municipal 
court; the oath being admiuistered by the clerk of the court, who, at 
the bottom, states that fact. The oath was administered in the mu- 
nicipal court by the clerk. The presumptiou is that it was made be- 
fore the presiding officei: of that court, for, by the supplément to the Re- 
vised Statutes of the state of Wisconsin, § 2499, the municipal court of 
the city and county of Milwaukee as heretofore established is continued. 
By previous stat^tes the municipal court was provided for. It was en- 
açted that this court shall be a court of record, and bave a clerk; and 
this was done at the expense of the city of Milwaukee. The municipal 
court consiste of a judge, who shall be elected as provided for in this act, . 
and a clerk of the court. And upon the face of thèse papers it appears 
that this; affidavit was taken in the municipal court, made before thê 
court, raade in présence of the presiding officer or magistrate. "Before" 
m^.eans "in présence of." The oath being administered, as certified to by 
the clerk pf the court, in criminal proceedings for embezzlement in the 
court by law having cognizance and jurisdiction of such oâ"enses, it seems 
tome that that attack upon the affidavit must fail. 
. It is urged, secondly, that the affidavit is insufficient in substance, 
apd does not specify the crime of embezzlement. By the statutes of 
Wisconsin the crime of embezzlement by an employé of a persop,— that 
i?j thés, fra,udulent conversion of money to the use of any person other 
than the owner, — is punishable. , Section 4418 of the Revised Statutes 
of the sta|;e pf Wisconsin provides for the punishment, in the first place, 
of ail public offi^çers, agents, or employés of the state or any municipal 
corporation, telegraph company, bank, or any other corporatiouy who 
sball hâve., the ppssgssion or custody, by virtue of his office or emplpy- 
rpent, or shall beintrusted with the safe keeping or investment for pay- 
ment pf any money 0:* fund belonging to or under the control ot the state 
or such mynic^pal; corporation or other corporation; and in addition pro- 
videa that any, agent, clerk, attorney, messenger, employé, or servant pf 
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any private person or corporation, with the exception of persons under 
16 years of âge, and apprenticçs, who, by virtue of his employment, 
Bhall be intrusted with the safe keeping and disbursement, investment 
or payment of any money, or shall hâve the care, custody, or possession 
of, or shall be intrusted with the safe keeping, carrying, sale, or deliv- 
ery of any goods, wares, >merchandise, and so forth, or any other propeity 
or thing which is the subject of larceny, belonging to any other person 
or association, and so forth, if he shall embezzle or fraudulently convey 
to his own use, or to the use of any other person except the owner thereof, 
he shall be punished, declared guilty of embezzlement. It is a crime 
particularly defined by the statutes of the state of Wisconsin. But it is 
claimed that the affidavit does not specify particularly enough the offense 
<)î embezzlement, so as to warrant a commitment by the justice of the 
peace, even if it was conceded that the allégation in the com plaint may 
be true. That is the exteiit to which the claitn is made. Çertainlj', if 
a. crime is substantially charged in this atSdayit, if the crime of embez^ 
zlement or conversion of property to the use of an employé or the use of 
any other person without the consent of the employer, and fraudulent 
conversion of that property is alleged, it woulid.seem to be sufEcient. 
Certainly it would be sufficient under the law of the state of Wisconsin, 
jf it was 80 alleged in an indictment or information; and the same allé- 
gation, made in the same foroi or substance in the affidavit, must be 
held good. Under section 4667 it is held that "in any prosecution for 
the offense of embezzling the money, bank-notçs, checks, drafts, bills of 
«xchange, or other security for money of any person, by a clerk, agent, 
or servant of such person, it shall be sufficient to allège, generally, in 
the indictment' or information an embezzlement of money to a certain 
amount, without specify ing any particulars of such embezzlement." So 
that a gênerai allégation in the language and form of this affidavit, in an 
indictment or information under the law of the state of Wisconsin, would 
he a good information and good indictment. A very signifîcant pro- 
vision is inserted also in section 4742: 

"Any statute relating to the form, substance, or amendment of indictmenta 
and informations, the stalement of the offense therein, and the évidence there- 
under, so far as applicable, shall apply ta complaints, amendments, proceedr 
ings, and trials in criminal cases before justices of the peace." 

. And by the law creating the municipal court of Milwaukee that court 
Ùs endowed with ail the authority which had been given to justices of 
the peace in the city of Milwaukee, where any justice was prohibited 
from exercising criminal jurisdiction in that ci tj'; ail the criminal juris- 
diction being thrown on the municipal court. So it must be conceded, 
in that respect, the charge or allégation of the offense is certainly within 
the terms of the section prescribing the form; and substance of indict- 
ments and ayerroents charging oflfenses committed. , 

But it is stated that the com plaint is defective under the Wisconsin 
statutes, for the reason that the vérification ig only on belief. Ordina- 
rily , a question of pleading is to be determined; by the court in which the 
pligading is made. If it is conceded that thjs çpurt can cpnstrue this pl^ad- 
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ing and reject it, stilï I think it is ilôt faulty. It is a statement of a, fact 
■which the. déponent, in testifying tOj verily believes to be trùe. A raan 
swears'to what he believes to be true; and, wlien he states a factunder 
oath,-he says he verily believes it to be true. . I do not think it is faulty 
on that account. I think this affida vit is su fScient. 

The réquisition is in due forna, and the only other question to be con- 
sidered is one ofiact, which is put in évidence hère, that the petitiouer 
is not a fugitive from justice. In other words, that he has committed 
the crime in the state of Wisconsin, and fled to the state of Minnesota. 
Before the governor, or at least the attorney gênerai, who is authorized 
by the laws of the state of Minnesota to examine into allégations of this 
character when a party is arrested on a réquisition from the governor of 
any other state as a fugitive from justice, there was évidence on that 
question. The issue was raised in that investigation, and testimony waa 
tafcen, which appear in the papers certified to, and introduced before me. 
There was évidence upon that fact before the governor. I think the 
warrant itself would hâve been sufBcient without any such évidence, so 
far as this court was concerned, where the governor in his warrant states 
or certifies that the party is a fugitive from justice. It would raise a 
prima fade case which must be overthrown by the petitioner when he 
makes that issue before a court on the habeas corpus. That is the ruling 
announced iû a case in the suprême court of the United States, {Roberts 
V. ReiUy, 116 U. S. 95, 6 Sup. Ct. Rep; 291.) 

Now, wbat was that évidence before the governor? I hâve read it over 
carefully,^^I hâve read it Qver very carei'ully, — and, if it is correctly re- 
portedj.it seems to me that there cannot be any question but that there was 
Bufficient évidence before the governor by which he might détermine that 
the petitioner Was a résident of the city of Milwaukee, for he speaks of go- 
ing home every two mrtnths; that is, he calls his home, in the connection 
in which the testimdny wasgiven, Milwaukee. Hesays, howevef, in that 
investigation jalthough he may not hâve been correctly reported, that St. 
Paul was his home. He had boârded hère. He visited only occasion- 
ally the Milwaukee house. But there was évidence also going to show 
that he had registered at varions points, — taken before me hère, — regis- 
tered in the city of St. Paul as"Siegmund Keller, Milwaukee, Wiscon- 
sin;" registered in Red Wing and Hastings, — every place that he hnd 
been in out of the state of Wisconsin, or even in the state of Wisconsin; 
and in Milwaukee, he had registered himself as a résident of the city of 
Milwaukee, in the state of Wisconsin. Now, it seems to me that was cer- 
tainly sufficient to justify the governor in coming to a conclusion on that 
question, having determined, as he did, that the petitioner was a fugi- 
tive frodi justice. It is not necessary that I should détermine that he 
was a rôSidenl in Wisconsin, and had committed a crime there, and 
had fled to avoid prosecution; That is not necessary. If it appeared 
simply that he was charged with a crime committed by him in the stat» 
of Witeconsini and that, when he was sought to be brought to justice for 
thàt crime he was found outside of that jurisdiction, and in the state of 
Minùeaota, I think it is sufficient. . The suprême court of the United 
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States holds so. If a citizen of the çtate pf Minnesota should ^ into the 
state of Wisconsin, and commit a crime in the state of Wiscdnsin inten- 
laonally, and afterwards, when prosecution was initiated against him, 
was found in the state of Minnesota, I take it that the state of Wiscon- 
sin would be justified in demanding him, and that the governor of Min- 
nesota would send the prisoner back as a fugitive from justice, having 
committed a crime in another state. That appears to be this case. 

The petitioner admits in his testimony that oh the 16th day of Septem- 
ber he was ia the state of Wisconsin, and in the city of Milwaukee 14 days 
before the exact date specified in this affidavit. The affidavit cha,rges him 
with the commission of this crime of embezzlement on or about the Ist 
day of October. It might hâve been committed six months before that, 
or a year before that. The laws of the state of Wisconsin provide that, 
in regard to crimes of this character, proof can be offered showing that 
the offense had been committed six months afterwards, within the time 
alleged in this indictment or affidavit. That is the law of this state. 
I cannot turn now to the section, but that is the law. And certainly the 
crime does not outlaw within two years; but, if the prisoner is not taken 
by surprise, and knows what the charge is, and it is substantially charged 
in the aflSdavit, he cannot complain that the person who made the affi- 
davit was not spécifie in the very day in fixing the time. I think there 
can be no question — in my bwn mind there is none, at least — that thèse 
papers are conformable to the act of congress, that the obligation im- 
. posed upon the governor of the state by thèse papers and the réquisi- 
tion of the governor of Wisconsin under the act of congress required him 
to arrest the party for the purpose of delivering him up for removal to 
the state of Wisconsin. Having come to that détermination, the pro- 
ceedings of Aateos corpm are discharged, and the petitioner remanded. 

NOTE. 
An appeal bas been taken to the circuit court of the tjnited States 



United States v. Levally 
; (District Court, W. Z>. Pennsyhania. Novémber 17, 1888.) 

Indictment and Information— Finding and FiEiNQ-^CRtMiNAi/ Law— Abbest 

OP JUD&MENT. 

Where the foreman of the grand jury wrote his name in blanli across the 
back of a bill of indictment, under the proper date, without more, and no flnd- 
inç by the grand jury was either reduced to writing or publicly announced in 
. court, af ter plea of not guilty, trial, and conviction, hela, that judgmeut must 
be arrested for want of a flnding. 

Indictment for Passing Counterfeit Coin. On motion in arrest of judg- 
ment. 

WiUiam A. Stone, for the motion. 
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!Z%e Uniled States Âttorney, for the United States. 

AcHEsoN, J. This case differs essentially from State v. Freenan, 13 N. 
H. 488; Com. v. Smyth, 11 CusH. 473; Price''s Case, 21 Grat. 846, and 
other cases cited and relied on by the district âttorney. In this court 
the practicie. is, and ahvays has been, for the district âttorney to prépare 
in advance the bills of .indictment, and submit the same, with the évi- 
dence to support them, to the grand jury, whose action in each case, 
finding or ignoring the bill, ia indorsed thereon, such indorsement being 
attested by the signature of the foreman thereunder. The foreman never 
signs bis name at the foot of the bill, and the only written évidence of 
the action of the grand jury is the indorsement. The grand jury having 
brought the bill into court, in answer to the usual question hand the in- 
dictment tp the clerk. The finding is not publicly announced, either 
by the grar^d jury or thé clerk, nor is any record thereof then made; but 
subsequently the clerk makes thé proper entry on the minute-book and 
docket, from the indorsement on the bill. In the présent case the fore- 
' man of thé grand jury merely wrote bis name in blank across the back 
of the bill, under the date,: "Oct. 16, 1888." It is quite impossible, 
then, to déterminé from anything that appears what the action of the 
grand jury reallyWs. From this incomplète and insensible indorse- 
nient it cannot be assumèd that thè intention was to find the bill to be 
true. Nor are we at liberty, as suggested, to carry down the word "in- 
dictment," prlnted on the back of the bill, and treat it as part of the 
finding of the grand jury, even conceding (which we are by no means 
prepared to do) that^ the use bf that word alone, under the ruling in 
Sparksv, Cbm., 9 Pa:. St. 354, would suffice. Nowhere upOn the record 
is thëre any éntry importîng the finding of the bill as true. The words 
"indictment filed" hâve no such significance, and the entry, "a true bill," 
upon the calendar or trial-list, prepared for the use of the judge, is a 
matter of no moment. Indeéd, the clerk conldriot properly make any 
record of the finding of the bill as true, for no such finding was reduced 
to writing by the grand jury, or publicly announced by them in court. 
The sum of the matter, then, is that by an oversight the trial hère erro- 
neously proceeded, without it appearing in anywise that the bill of in- 
dictment had been fouiid by the grand jury. Therefore the motion in 
arrest of judgment must prevail. 

And now, November l7, 1888, it is ordered that judgment be arrested 
foi: the reason assigned in ihe i^otion. 
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Hdntington V. Hartford Heel-Plate Co. 
{Circuit Court, D. Cûnnectieui. November 13, 1888.) 

1. Patents fok Inventions — Inpeingement — Heel-Plates fok Rdbbers. 

Letters patent No. 396,633, issued April 8, 1884, to Frederick Richardson, 
for a die to attach heel-plates to rubber shoes, describe a die having radially 
placed planes, inclining in opposite directions, their use being to clinch the 
prongs of the plate through the heel, also in opposite directions. Thèse planes 
are dépressions in and entirely below the upper surface of the die; their object 
being to bend and clinch the ends only of the prongs, without bending their 
heavy bases or plugs, whieh pass through the heel, as that would tear the ma- 
terlal, and admit water. The opposite direction of the prongs, when clinched, 
was claimed to balance the clinching strain, and imbed the plate flrmly and 
evehly. Letters patent No. 369,554, September 6, 1887, issued to Francis H. 
Bichards, for a machine for attaching heel-plates, describe a die with éléva- 
tions, only two being radially placed, and -without any System of regularly 
arranged planes. The whole prong,-whichis slender. without any heavy base, 
is intentionally bent. He/d that, as the latter invention would not, and was 
not jntended to, perform the important feature of the former, viz., of bending 
only the end of the prong, it was no infringement, although two of the 
planes were radially placed. 

8. Samb — Machine fob Attachino Hebl-Plates. 

Letters patent No. 396,634, of April 8, 1884i to Frederick Richardson, for a 
machine for attaching heel-plates to rubber shoes, are not infringed by letters 
patent No. 369,554, of September 6, 1887, to Francis H. Richards, for a machine 
for the same pûrpose; the peculiar parts of the former being the holder or 
guide„and themechanismconnected therewith, and neitherthe plates, clamp, 
nor spring in the Richards machine, nor the three in combination, being 
équivalent thereto. 

In Equity. On final hearing of bill. 

Bill by William H. Hùntington to restraîn the Hartford Heel-Plate 
Company from the infringement of two patents, granted to Frederick 
Richardsôu, for a machine and die for attaching heel-plates to rubber 
shoes. A preliminary injunction was granted as to the patent for the 
die, bût' teiused as to the machine. 33 Fed. Rep. 281 . Afterwards the 
injunction was dissolved on the ground that the die patent had been an- 
ticipated by a prior English patent. Id. 838. 

Wm. Edgar Sirmnds, for plaintiff. 

Charles E. MitcheU, for défendant. 

Shipman, J. This is a bill in equity, based upon the alleged infringe- 
ment of two letters patent, Nos. 296,623 and 296,624, whieh were granted 
April 8, 1884, to Frederick Richardson; one of said patents being for a 
die for securing heel-plates to rubber shoes, and the other being for a 
machine for the same purpose. A motion under this bill for a prelim- 
inary injunction was refused as to the machine patent, and was granted 
as to the die patent, but that injunction was afterwards dissolved, The 
opinion upon the motion stated the important facts, whieh had then been 
disclbsed, in regard to each patent, each invention, and the alleged in- 
fringing devices. 33 Fed. Rep. 281, 838. Nothing is required tb be 
added in regard to the questions whieh are at issue upon the machine 
patent. 

v.36F.no.ll— 44 
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The plaîntîff insists, inasmuch as there had been previously no machine 
for securing njetallio heel-plateg to rabber shoes, that a libéral construc- 
tion should be given to the patent, aud that machines performing the 
same funcfions by analogous means should be regarded as infringing de- 
vices. The pecùliarity of the Richardson machine consists in the mech- 
anism by which the shoe and the heel-plate, which is placed upon the 
"holder," are held and guided. In the Richards machine there is no 
équivalent, and no analogous mechanism for holding and guiding. The 
holding and guiding devices in the two machines are entirely différent. 

The other patent is the less important one, but, it having received 
from the experts and from counsel more careful investigation than it had 
upon the hearing of the motion, I hâve also examined it with more at- 
tention, and do not now think that it is being infringed. The prongs 
of the Richardson heel-plate were studs, which had enlarged bases, serv- 
ing as plugs, and flattened clinching ends. The first opération of the die 
was, in the language of the spécification, ''to curve the ends of the pins 
or nails withoût bending the portion in the material of the heel." Con- 
tinuation of the pressure dinched the pins, and compressed the rubber 
around their shanks, so that water could not enter the shoe. The die 
was so constructed that the ends of the pins only could be bent. The 
spécification says that to insure the bending of the lower part of the pins, 
without affecting the upper part of the frame, and also to insure the close 
fitting of the pins in the rubber, the die was provided with radially placed 
inclined planés, the incline of which was placed in opposite directions, 
so as to bend the ends of the pins in opposite directions. Thèse planes 
were dépressions in the surface of the die, so that the entire planes 
were beiow the upper surface ofi the die, and cpnsequently the ends 
only of the pins were bent, and the- plugs were intentionally not bent. 
Continued pressure compressed the rubber around the entire plug. By 
virtue of the radially placed planes, ;^he clinching surfaces of the die bend 
atid clinch the ends of the pins in a Une parallel with the edge of the die 
block, whereby, it is thought, the rubber is especially compressed between 
the bent portions and the inner surface of the heel-plate. By a disclaimer, 
which was recently filed, the owner of the patent disclaimed a heel-die 
whose inclines are not "faced in opposite directions." Thèse words, the 
disclaimer explains, mean that some of the inclined clinching surfaces 
are faced or inclined in a direction substantially opposite to that pr those 
in which other of the inclined clinching surfaces are inclined or faced. 
This feature issaid to be important, so that the clinching strains may be 
balanced, and the plate may be evenly imbedded in and evenly secured 
to the heel. 

The operative part of the defendant's die consists of projections above 
its surface, whereby the prongs, which are slender throughout their length, 
are set in the rubber by one stroke of the plunger. One side, which is 
the working face, of each projection is concave. The die of ordinary size 
has five projectionsjthree of which are not radially placed. The highest 
élévations of the two end projections are on radial Unes, centering at 
the same point.' The first opération of the defendant's die is tp curve 
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the ends of the prong, but thé èntire slender prong is intentionally bent. 
The die bas no system of similarly arrangea planes. The défendant con- 
strues the patent to be for a set of radially placed inclines, having their 
faces iu opposite directions; the inclines being arranged either in two 
equal sets, bending the prongs away from each other in each set, or in 
pairs which bend the adjoining prongs towards each other. If a die con- 
tained, in connection with non-radially placed inclines, a single pair 
of radially placed inclines, which in fact performed the office which the 
Richardson die performs, I should be disposed to regard such a die as 
an infringer, although it did not bave a complète set of Richardson in- 
clines. But if a die, having irregularly placed inclines, contains also 
two radially placed inclines, which are or are not isolated from each other, 
but which do not perform the oflSce which the Richardson die was des- 
ignated to perform and does perform, I do not tnink that such a die, 
although containing radially placed planes, is an infringing die. Thèse 
inclines cannot do the work of the Richardson die upon the Richardson 
plate or upon the Richards plate, because they bend the entire shank. 
If the shank or plug of the Richardson prong should be bent, the heel- 
plate would be injured or destroyed. The Richards die is designed to 
bend the entire prong, and is therefore a différent thit*g from the Rich- 
ardson die. The bili is dismissed. 



UpTon et al. v. Wayland a al. 
(Oireuit Court, 8. X>. Nea York, November 8, 1888.) 

1, Patents fou Inventions— Infuingement—Preliminaet Injunctton. 

The validity of letters patent No. 348,969, for a lamp-wick raiser, issued 
September 14, 1886, to Léonard Henkle, not having been adjudicaied or recog- 
nked by the public, a preliminary injunction to restrain their infringement 
w;ill not be granted in a suit iu wLich the patentable novelty of the invention 
is fairly'contested. 

a. Same— Public Acquiescencb. 

The Biibject of said patent being one of nine patented împrovements em- 
bodied in the "Rochester lamp, " the use of such lamps by the public, with 
acquiepcence in the exclusive right of the owners of the patents, is not a réc- 
ognition of the validity of this particular patent. 

In Equity. On motion for an injunction. 

This is an action by Charles Upton and Edward Miller & Co. against 
Chandler N. Wayland and Thomas B. Kent for alleged infringement of 
letters patent No. 348,969, for à lamp-wick raiser, isSued September 14, 
1886, to Léonard Henkle, and reissue No. 17,090, dated February 8. 
1887. 

C. E. Mitehell and H. M. Brîgham, for complainants. 

Edwin H. Brown and Joshua Pusey, for défendants^ 

Wali-ace, J. An examination of the depositioti and exhîbits used 
upon the motion for a preliminary injunctlan does not disclose anything 
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in the facts of the case to except it from the application of the ordinary 
rule by which such an ii-junction is not granted upon a patent of récent 
date, which has not been adjudicated when tbe patentable novelty of the 
improvement desoribed in it is fairly contested, and there has been no 
well-defined or significant récognition of the validity of the patent by the 
public. The "wick-raiser" which is the subject of the patent is one of 
nine patented improvements embodied in the "Rochesterlamp." Thèse 
lamps hâve been extensively dealt in by jobbers, and used by the public 
with acquiescence in the exclusive right of the owners of the patents, but 
this is not cogent évidence of récognition of the novelty, or value of 
tiie wick-raiser, or the validity of the patent therefor. Non constat that 
récognition is not due to the other patented improyements. The mo- 
tion is denied. 



Clow V. Baker et aU 

' (Circuit Court, B.D. loioa. November 13, 1888.) ■ '■ 

1. PAffBNTB FOB INVENTIONS— AcTION FOR I.NFKINGBMENT— DbPOSITîONSHÎ Li. 
TERPBRENCE PROCEEDINa. 

Dépositions talien for the appllcant for a patent in interférence proceedings 
pending in the patent-office majr.npon a proper showing of inability to re- 
take them, be read upon thehearing of a bill by the successîul applicant to 
déclare invalid a patent issued to the contestant, though one of the défend- 
ants, assignée of partof contestant's rights, recelved his assignment before 
the interférence proceedings weré had, and was not a party thereto. 
3. Same. 

But wherethe only reasoné utged in support of the motion to allow such 
dépositions to be so read are an indeflnite allégation of complainant's pov- 
erty, and that the witnesses are so scattered that to retake their dépositions 
■will be expensive, and from an inspection of the dépositions it appears, that 
a large, part of the testimony was complainant's own, and that the greater 
number of the witnesses resided in the district in which the bill îs pending 
when their dépositions were taken before, and their présent résidence is not 
shown, the motion will be denied. 

: In Equity, On motion to use dépositions. 

Bill by H. A. Clow against George G. Baker, the Baker Wire Com- 
pany, and others, to déclare invalid a patent issued to défendant Baker. 

Co^e, M' Fei/ <fc CTori, for complainant. 

Cummins & Wright, for défendants. 

; SniRAS, J. The bill in the présent cause is filed for the purpose of 
pyociiring a decree declaring invalid a patent issued to George C. Baker 
for a wire-barbing machine, on the ground that the complainant is the 
prier inventer of the same, and çntitled to the , benefits tbereof, undei 
letters patent issued to complainant. It appears that in March, 1885, 
when the application of complainant for a patent was pending before the 
patent-ôffiée, an interférence Was declared with patent No. 295,513; issued 
to Geoige G. Baker, anda hearing thereof in the usual forni;was,bad be- 
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fore the commissioner at Washington. The testimony of a large num- 
ber of witnesses was taken by dépositions, and used upon that hearing, 
and the motion is now made for leave to read thèse dépositions or certi- 
fied copies thereof on the trial of the cause in this court, on the grounds 
that the parties and issue are substantially the same; that the witnesses 
are scattered in différent states; that to retake the testimony would cause 
complainant great expense; and that he is without means to defray the 
cost and expense that would be caused thereby. When good reason for 
it exists, dépositions taken in one suit may be read in évidence in an- 
other suit, where there is identity of parties, of the issue involved, and 
fuU opportunity was afiforded to the parties for a thorough examination 
and cross-examination of the witnesses. 3 Greenl. Ev. § 326; Shaul v. 
Brmrni, 28 lowa, 37; Searle v. Rkhardson, 67 lowa, 172, 25 N. W. Rep. 
113. In Rviherford v. Oeddes, 4 Wall. 220, which was a proceeding in 
admiralty, the district court admitted certain dépositions taken in an- : 
other case involving the same collision, but npt against the same party, 
and on appeal the circuit court reversed the case for this error, plaeing 
the ruling upon the grounds that it was not shown that any of the wit- 
nesses were dead, or that there was aûy impediment to their examina- , 
tion in the second case, and that to authorize the reading of the deposi* 
lions in the second cause it must be shown that the first suit was be-^ 
tween the same parties, or their privies; that the right to use the same 1 
muet be reciprocal, or neither party can exercise it; that the subject- 
matter of litigation is thè same; and that the parties had full opportu- : 
nity for cross-examining the witnesses when the dépositions were taken. . 
The suprême court, upon appeal, held that the dépositions were properly 
held inadmissible by the circuit court, "being taken without notice to 
■défendants in another suit, to which défendants were not parties, and in 
which they had no right or opportunity to cross-examine the witnesses. 
Nor were the défendants in any raanner privies to either party in the 
former suit in which the dépositions were taken." The principle appli- 
cable to the question is the same as that underlying the provisions for 
the perpetuating testimony, i. e. , that unless testimony thus taken is al- 
lowed to be read, the party offering it will be deprived of the benefit of 
ihe testimony of the given witnesses by reason of their death or their ab-, 
eence, or some other fact which shows that it is beyond the power of the 
party to procure the testimony of the witness in the usual manner. To 
prevent the failure of justice that might resuit, it is permissible for: the 
court, when cause is shown therefor, to permit the dépositions taken in 
one cause to be read on the trial of another, if it appears that the parties • 
to the latter cause were parties to or privies with the pnrties to the former 
suit; that the issue or issues upon which the testimony was taken are 
•substantially the same; and that full opportunity for a thorough exam-., 
ination or cross-exarnination was afiforded both parties when the testi- 
mony was taken. 

Several objections are urged against the granting the motion in the 
présent cause, the first of which is that the hearing befôre. the commis* 
«ioner of patents was not the trial of another cause,. within the. true mean» 
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ing ofthe rûle in question; that the hearing was only for the purpose of 
informing the ofBcers of the patent-ofifice as to the facts for their guidance 
in determining whether a patent should issue to complainant; and that 
the décision in the interférence proceedings was not conclusive as an ad- 
judication upou the rights of the parties. The privilège of usiiig testi- 
mony taken in another cause is not dépendent upon the question of the 
kind of judgment or décision rendered in that cause, for it does not dé- 
pend upon the fact whether any judgment was reached thereon. The 
point is not as to the adjudication actually had, or its effect, but whether, 
in another judicial proceeding involving the sanie issues, and between 
the same parties or their privies, testimony was taken which is material in 
the présent cause, and which may be lost to the party unless the testi- 
mony formeriy given is allowed to be used in the présent trial. The 
proceedings had before the patent-office were judicial in their nature, and 
section 4905 of the Revised Statutes of the United States expressly pro- 
vides for the taking of dépositions to be uséd on such hearing, in the 
same manner that they may be taken for use in the courts of the United 
States. This objection is therefore untenable. 

It is also urged that the issue in the two proceedings js not the same, 
in that the question before the patenta-office was whether a patent should 
be issued to complainant, whereas the question in the présent cause 
is whether the patent issued to the défendant Baker shall be adjudged 
invalid. The relief sought in the two proceedings differs in the particu- 
lar named, but the real issue upon which the granting or refusing the 
relief sought in each proceeding dépends, is the same, i. e. , is the ma- 
chine described in claim 1 of the Clow patent identical with that de- 
scribed in claim 6 of the Baker patent, and, if so, who was the first in- 
ventor thereof ? It is also claimed that there is not the requisite identity 
of parties to the two proceedings, for the reason Ihat the interférence pro- 
ceedings were between Henry A. Clow, the complainant, and George C. 
Baker alone, whereas the présent suit is against George C. Baker, the 
patentée, and also the Baker Wire Company and others, who hold in- 
terests as assignées in the Baker patent, part of which assignments, at 
least, were made before the institution of the interférence proceedings. 
Recognizing the fact that there does not exist an absolute right, under ail 
circumstances, to the use of dépositions or testimony taken upon the 
same issue in another cause between the same parties or their privieg, 
but that it is a privilège which may be granted by the court when the 
circumstances are such as to justify it in the furtherance of justice, the 
question of the privity of parties cannot, it seems to me, be settled solely 
with référence to the time when the rights of the assignées were acquired. 
The question is not the same as that presented when it is sought to bind 
a third party by a judgment or decree touching property in which the 
third party has acquired rights, and where usually the third party is 
held bound by the adjudication, if he acquired his rights from a party 
to the suit after the commencement of the action. Regard must be had 
in each case to the particular facts, and if it should appear in a given 
instance that, after the initiation of the suit or proceedings, the défend- 
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ant had parted wîtii his interest in the subject of ^ontroversy, so that, 
M'hen the testimony was taken, he was indiffèrent to the resuît, and did 
not cross-examine the witnesses, nor seek to elicit the full facts, évidence 
thus taken should not be admitted in a subséquent proceeding against 
the party who had acquired his interest after the former proceeding had 
been commenced. Testimony thus obtained, thoughnotformally, would 
be practically ex parte, because, when taken, there was not a party hav- 
ing an actual adversary interest, and therefore interested in eliciting the 
full facts from the witness. On the other hand, if it appears that in an 
interférence proceeding before the patent-ofBce the patentée is duly no- 
tified; that he appears therein, having an interest to be protected; and 
that he fully examines or cross-examines the witnesses, — then, certainly, 
those who acquire interests after such proceedings are had, are in privity 
with the patentée; so that, if the facts justify the use of the testimony 
against the patentée in the second suit, they would likewise justify its 
use against parties who acquired their interests in the patent after the 
initiation of the interférence proceedings against the patentée. Whether 
this is likewise true as against those who acquired their interest before 
the initiation of the interférence proceedings is a more difficult question 
to answer. 

On the one side it is said that the conclusion reached cannot bind such 
assignée, because he is not a party to the proceeding, yet, practically, it 
affects such assignée in the same way that it does the patentée. The 
point to be determined in the interférence proceeding is whether a pat- 
ent shall be issued to the claimant, and in this question the patentée 
holding the supposed interfering patent and his assignée are alike inter- 
ested. If the patent-office holds that the claimant is not entitled to a 
patent, or that he is entitled thereto, the resuit of such décision affects 
the assignée as well as the original patentée, and in the same way. Is 
not the truë inquiry this: Were the interests of the assignée so repre- 
sented in the proceedings before the patent-office as to insure such an ex- 
amination of the particular witness or witnesses, whose testimony then 
given is noW sought to be used, as was necessary to bring out ail the 
knowledge of the witnesses touching the material facts pertinent to the 
issue or issues that are common to the two proceedings? If, as already 
said, it should appear that after an interférence was declared between a 
claimant, A., and a patent issued to B,, that the latter had sold his en- 
tire interest in the patent, so that it was no longer an object to him to 
defeat the issuance of another patent, which might conflict with that is- 
sued to himself, and consequently B. failed to cross-examine the wit- 
nesses, or to thoroughly draw out the facts, then, although the assignée 
• would stand in privity with B., the patentée, yet testimony thus obtained 
otight not to be used against the assignée, because it lacks the safeguard 
aflbrded by the scrutiny usually exercised by one whose interests may be 
adversely affected thereby. On the other hand, if it appears that when 
the interférence proceedings were had the patentée still retained an inter- 
est in his patent, although part thereof had been previously transferred 
to another, and that in fact the proceedings were adversary, and that the 
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■withesses were thoroughly examined and cross-examined, or full oppor- 
tunity therefor was given, and it is made to appear that some one or more 
of the witnesses whose testimony was then fully and fairly taken, cannot 
be prodUced as ■witnesses in the second suit, to which the patentée and 
the assignée are parties, what good reason exists for refusing to allow the 
testimony thus taken and preserved from being used as against the assignée, 
when it would be admissible against the patentée? In either case it 
would be oflered for the purpose of aiding the court in arriving at the 
truth in regard to some given question of fact. And it would seem that 
the relation existing between the original patentée and the assignée of an 
interest therein was certainly as close as that between the patentée and 
an assignée who takes his interest after the interférence proceeding is 
commenced or disposed of. 

In the présent case, therefore, if the showing made would justify the 
granting an order allowing the use of the dépositions taken in the inter- 
férence proceedings on the présent trial as against the patentée and the 
assignées whose rights accrued after those proceedings were commenced, 
it is difficult to see why the same order should not be made as against 
the assignée, whose rights accrued before such proceedings were insti- 
tuted. To the motion, as made, is attached a printed copy of the dép- 
ositions taken iii the interférence proceedings, and the motion is for leave 
to use certified copies of the entire séries. An examination of the printed 
copy shows that a large part of this testimony consists of that of the com- 
plainaht himself, and the majority of the witnesses were, when their tes- 
timony was taken, résidents of lowa. The motion simply states gener- 
ally that the witnesses are scattered in différent parts of the United States, 
and that the complainant is poor, and whoUy without pecuniary means, 
arid unable to go through the expense of retaking the dépositions. This 
showing is insufficient to justify the court in granting the motion as it 
now stands. The statement as to the pecuniary means of the complain- 
ant is gênerai, and is rather the statement of a conclusion than of the 
facts. It is not shown where the several witnesses now are, and the court 
cannot détermine which of them is outside the district, or beyond reach 
of a subpœna or commission. What possible reason exists for allow- 
ing the use of the testimony of the complainant himself, save only the 
suggestion that complainant cannot afford the means to retake the same? 
And, as already said, the statement on this point in the motion is not 
sufficiehtly spécifie, in that it is not shown what property the complain- 
ant bas, nor what liis sources of income are. In other words, it is not 
shown in regard to any one or more of the witnesses that they are dead, 
or beyond reach of a subpœna or commission, nor are any facts shown 
whicb enable the court to see that the complainant cannot procure the 
testimony of any given witness by reason of the cost thereof exceeding 
the means of the complainant, even if that fact would justify the grant- 
itag of the order. Motion is therefore overruled. 
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BoNANNO V. The Boskenna Bay. Graziano v. Same. Mieto v. Samb. 
Westervelt v. Same. Saitta v. Same. Meecadantb v. Same. 
Sgobel et al. v. Same. Foti ■;;. Same. 

{District Court, S. D. New York. November 34, 1888.) 

L Shipping — Cakhiage of Goods — Qrben fnxsit — ^Frost — Deliveby — Notice. 
Prevîous rulings in The Boskenna Bay, 33 Fed. Rep. 682, foUowed. 

8. Bame— Bilij os Lading— Stipulation. 

The provision of the bill of lading that the ship may discharge fniit when 
she is ready, and that the goods shall thereafter be at the consignee's risk, is 
a reasonable stipulation, and valid, so far as to permit the discharge of so 
much green fruit as can be removed by the consignée during the day eut of 
danger .from frost at night, providing the consignée is given timely notice of 
the discharge and opportunity to take care of his goods; net otherwiae. 

8. Saue. 

On f urther hearing in behalf of the above libelants, upon satisf actory proof 
that flve of them had such timely notice, held, ship not liable for damage to 
their goods by frost during the night following the discharge; as to the three 
others, no such proof appeariug, the ship was held liable. 

In Admiralty. Libels to recover damages to fruit through the alleged 
improper discharge from the steam-ship Boskenna Bay, on the 2lBt of 
March, 1883, in frosty weather. 

UUû, Ruébsamen & Hubbe, for Bonanno et al. 

Franklin & Olifford and A. H. BarÛetl, for Mirto «t al. 

E. B. Convers, for daimants. 

Brown, J. After the décision in favor of the libelant în the case of 
The Boskenna Bay, 22 Fed. Rep. 662, (December 12, 1884,) the eight 
libelants above named, who were also consignées of fruit upon the same 
voyage, filed, between March 24 and 28, 1885, the above libels to recover 
for the damages to their fruit, alleged to hâve been caused by frost 
through the improper discharge of their goods at the same time as Rolfe's. 
Considérable testimony bas been taken, in addition to that given in 
The Boskenna Bay. The principal facts are the same. The bills of lad- 
ing, as in that case, provide, among other things, as foUows: 

"Simultaneously with the ship being ready to unload the above-mentioned 
goods, or any part thereof, the consignée of the said goods is hereby bound to 
be ready to receive thesamefrom theship'sside, eitheron the wharf or quayat 
which tlie ship may lie for discharge, or into lighters provided with a sufflcient 
number of men to receive and stow the said goods therein; and in default 
thereof the master or agent of the ship, and the collector of above port, are 
hereby authorized to enter the said goods at the custom-house, and land, ware- 
hpuse, or place them in lighters, without notice to, and at the risk and ex- 
pense of, the said consignée of the goods after they leave the deck of the 
ship." 

I adhère to the views pf the law as expressed in The Boskenna, Bay, 
and in the subséquent case of The Surrey, 26 Fed. Rep. 791, 795, 796, 

and the cases there cited. 
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Upon the testimony in the présent case, I find that the 21st of March, 
the day fixed for the discharge ôf green fruit, was not fit for discharging 
green fruit with a view to allowing it to remain upon this covered pier 
overnight, and that it was négligence in the ship to diseliarge the cargo on 
that day without providing for its safety herself, or by sulïicient notice 
to ihe consignées to enable them to take iiecessary care of it before night. 
In Tke Boskenna Bay no express notice to the consignées was proved, 
and no care of the fruit was taken by the ship, The most important 
contention upon the présent trial is that the consignées had timely no- 
tice of the discharge on the 21st, and are therefore concluded by the bill 
of lading. The testimony is contradictory ; the libelants denying notice, 
or their présence at the dock on the moming of the 21st. Notwithstanding 
certain discrepancies in the claimants' witnesses, and their mistakes as to 
some particulars, I do not feel warranted in rejecting such an accumula- 
tion of proof as is produced to show that the principal consignées were 
présent. Thèse were Graziano, Bonanno, and Mercadante. Half a dozen 
witnesses, some disinterested, arepositive about Bonanno and Graziano; 
a less number as to Mercadante, Westervelt, and Day. The employés, 
also, of Bonanno, Day, and Westervelt are identified as présent. Sev- 
eral of thèse witnesses state particulars from which it is difBcult to sup- 
pose that they CQuld bave honestly mistaken the 21st for the 22d. Find- 
ing, as I feel bound to do, that the libelants above named were présent 
during the forenoon of the 21st of March, at the time when the discharge 
was determined on, or while it was going on, it is immaterial how they re- 
ceived notice of the intended discharge on that day, — whether through 
the advertisement testified to in the Boskmna Bay Case, or by the express 
notices, which some of the witnesses testify to on this trial. There is no 
proof of the delivery of express notice except to Bonanno and Graziano, 
which is testified to by Southwell, certainly a most crédible witness. The 
libelants', who were thus aware that the discharge was to be made on the 
21st, were bound, under the spécifie terms of the bill of lading, to take 
care of their goods, if they were unwilling that they fehould remain on the 
covered dock overnight. They made no attempt to remove them, or to 
provide for their care. The necessary inference is that they preferred to 
take the risk of their remaining under that shed overnight, rather than 
be at the trouble of removing them tb a warmer place. There was op-> 
portunity to remove the goods, had they chosen not to take that risk. 
Having this opportunity, the bill of lading devolved that risk on them, 
and not on the ship; and I cannot hold the bill of lading in this partic- 
ular so unreaBonable as to be invalid. The Santee, 2 Ben. 519; The Kate, 
12 Fed. Rep. 881; Steam Oo. v. Suitt^, 17 Fed. Rep. 695, affirmed, 22 
Fed. Rep. 560. There is nothing in the circumstances that seems to me 
incompatible with the finding that the libelants referred to were présent 
during the forenoon of the first day of discharge, although most of them 
may hâve been, and doubtless were, présent also at the Mediterranean 
pier, where the Dorset was discharging at the same time. The two places 
are less than an hour apart. Besides the accumulation of direct testi- 
mony as to their présence, there are varions circumstances which make 
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it probable that they came to the pier of the Boskenna Bay, as alleged, 
upon some previous knowledge of the intended discharge, and expect- 
ing it to take place, although I do not find any written notice positively 
proved aa an independent fact, — no copy of any such notice being pro- 
duced. 

In the cases of the principal libelants, moreover, whose claims are 
from $5,000 to $6,000 each, it is scarcely probable that there would bave 
been a delay of two years in filing the libels had the discharge on the 2 ist 
beeii effected wholly without their knowledge in time to take care of their 
goods. In the cases of Day and Westervelt it appears that on the trial 
of The Boskenna Bay they testiôed that their goods were not damaged, 
to their knowledge. On the présent trial this is explained as referring 
to damage recognized by the custom-house, such as rot and inhérent vice. 
To support this explanation they were permitted to exhibit their letters 
to their consignors, although not strictly légal évidence. Thèse letters 
refer to the fruit as" somewhat damaged by frost,"but they do notstate 
any claim made, nor expectation of recoupmënt for such damage. The 
explanation of their former testimony is not sufFicient. There was no réf- 
érence to custom-house damage in the Boskenna Bay Case, or in the ques- 
tions which the witnesses answered on that trial. The only damage in 
question was damage by frost alone. The circumstances, as they appear 
on the présent trial, furnish a much more probable explanation, namely, 
that though their goods may bave been somewhat damaged by frost, no 
daim against the ship was contemplated, for the reason that they had 
knowledge of the discharge, and practically acquiesced in it; or, at ail 
events, took no further care for their goods, such as the bill of lading re- 
quired of them. The libels, thereiore, of Bonanno, Graziano, Mercadante, 
Sgobel and Day, and Westervelt, must be dismissed. The other libel- 
ants I do not find either identified as présent on the 21st, or notified of 
the intended discharge. As to them, therefore, the risk of the ship re- 
mained, and they are entitled to such damages as they can prove to bave 
corne to their goods from frost. Several witnesses testifiecl that, where 
part of a cargo is damaged by frost, the auction priées of the whole cargo 
are injuriously afiected. I cannot recognize this as a légal basis of re- 
covery as respects boxes not actually frost-bitten. If allowed, it would 
sanction the selling of a whole cargo as damaged goods because a part was 
affected. In the case of The MarininS. , 28 Fed. Rep. 664, 668, affirmed 
32 Fed. Rep. 918, it was held that, where the good and the damaged 
were easily separable, a division shonld be made. An order of référence 
to compute the damages may be taken in the cases of Saitta, Mirto, and 
Foti, with costs. The other libels are dismissed, with costs. 
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Thb Bergenseken. 

Eainer el al. v. The Bergenseben el al. 

{District Covrt, 8. D. Nm York. November 23, 1888.) 

SHiPPmG — CASBiAes op GooDS— Périls op thb Sea. 

Provisions stowed in a water-ballast tank were found damaged în severaî 
feet of water, whicli had made its way into the tank either by some improper 
opening of the water-pipe that led to the tank, or else througn an empty rivet- 
hole in the bulk-head communicating with the flre-room. Tho passage waa 
Btormy ; but, it being foun d that the accumulation of water inth a fire-room arose 
mainly frorn the inexpérience and mistake of the second engineer in charge, 
held that, even if the water in the tank came through the rivet-hole, as the 
défendants contended, the ship was liable, both for the latent defect of the 
rivet-hole, having référence to its relation to the stowage of cargo, and for 
the inexpérience and mistake ofthe second engineer; neither being sea périls 
within the exceptions of the bill of lading. 

In Admiralty. 

The above libei was filed by five consignées of cargo on board the 
steamer Bergenseren on a voyage from New York to Port de Paix, claim- 
ing about $6,000 damages to their goods. The goods consisted of beef, 
pork, lard, butter, etc., known as "wet cargo," and were stowed in the 
water-ballast tank, a compartmeut nearly amid-ships, and separated from 
the fire-room by an iron bulk-head. The floor of the tank rested upoa 
the ship's ribs, and was 17 inches lower than the floor of the fire-room 
on the opposite side of the bulk-head. The vessel left New York Octo» 
ber 28, 1887, and arrived at Port de Paix, November 3d. She encoun- 
tered, according to the log, a heavy south-west gale on October SOth, and 
a heavy north-east sea, causing the vessel to roU heavily. This contin- 
ued during the 31st of October and Ist of November, moderating on the 
2d. On discharging the cargo, about three feet of water was found in 
the ballast lank, and much bf the cargo stowed there was damaged and 
broken. How the water got into the ballast tank was not ascertained 
there; and, upon the vessel's retum to New York, there was discoveredj 
about eight inches below the floor of the tank, an empty rivet-hole, five- 
eighths of an inch in diameter, running through the lôwer part of the iron 
bulk-head that divided the tank from the fire-room. The hole was down 
between the ribs, and about eight inches below the floor of the tank. 
During the voyage the water had risen two inches above the floor of the 
fire-room, and thirty-four inches above the bottom of the ship. Thé 
claimants contend that the water in the tank came from the fire-room, 
through the rivet-hole; that the rivet in the hole was loosened and feU 
eut during the heavy weather; and that the water in the fire-room came 
from the seas shipped in the gale; both being périls of the seas, as they 
claini, for which the ship was not answerable. 

Butler, Sttilmun & Hubbard and Wm. Mynderse, for libelants. 

Whitehead, Parker & Dexter, for claimanta. 
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Beown, J. , (after slating tJie facis as above.) The évidence is not suffi- 
cient to détermine with certainty how the water got into the tank. If 
it came from the fire-room, through the rivet-hole, it could not hâve risen 
more than about 17 inches; while the ship's protest, made at Port de 
Paix, describe's the tank as "filled with sea water, "(an exaggeration, doubt- 
less;) and the subséquent protest made in New York says that, while 
discharging cargo, "about 3 feet of water was found in the ballast tank." 
The first engineer testifies, moreover, that before arrivai at Port de Paix 
the water in the fire-room had been ail pumped out; and that there was 
then no water there except between the ship's ribs. If the water entered 
the tank through the rivet-hole, it should hâve been discharged by the 
same aperture, as the fire-room was pumped out before reaching Port de 
Paix. The only answer to this is the possibility that its egress may hâve 
got choked up. The libelant contends, in view of this circumstance, 
that the more probable cause is that the cock by which the ballast tank 
was supplied with water had been more or less opened bj' accident, nég- 
ligence, or mistake. This cock was in the engine department, below the 
water-line. It ran through the sides of the ship, and was turned by a 
crank. A pipe led thence through the iron bulk-head down beneath the 
floor pf the ballast tank into a small box, known as the "rose-box," be- 
tween the ribs of the ship, where it ended. This box was perforated 
with holes, to make it serve as a strainer, and wasfastened by angle-irons 
on the outside, riveted into the bulk-head. It wàs one of thèse rivet- 
holes that was afterwards found empty. Water coming through the pipe 
and rose-box would make its way up through the floor of the tank, which 
was not water-tight, nor designed to be so. Thesecond engineer testifies 
that at Port de Paix he examined the pipes or valves leading to the water 
tank, and that, so far as he knew, they were ail closed. The first en- 
gineer says that at Port de Paix they were closed, "but whether they had 
been opened, or whether thèy had been leaking, it was not easy to tell." 
The engineer's log says the cock may hâve sprung a leak, or might hâve 
been opened by somebody. Assuming, however, that the water entered 
through the empty rivet-hole, it is impossible not to treat this as a latent 
defect, considering that the cargo was stowed so low, and upon a floor 
not water-tight, where, in case of water coming into the engine compart- 
ment, it was likely to run into the tank, and injure the goods stowed 
there. The subséquent examination showed no évidences of straining; 
iior is there any testimony that the weather was extraordinary. The 
first protest statêd that "nothing unusual occurred;" and the master, in 
his subsequenttestimony , says that "the stoppage of the machinery was the 
only thing extraordinary." I do not find any légal principle upon which 
the risk of such a defective riveting should be thrown upon the goods, and 
not upon the ship. Worh v. Leathers, 97 U. S. 379; The EdvAn I. Mor- 
rismi, 27 Fed. Rep. 136, 141, and cases there cited; The Rover, 33 î*ed. 
Rep. 515. Nôr is the évidence sufficient to show that the water in the 
fire-room is attributable to "périls of the seas." On the 28th, accordirig 
to the engineer's log, the engine was stopped for 5J hours, to pack the 
steam gauge, which had sprung a leak; on the foUowing day, for 1 i hoùrs, 
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in order to fasten the lobsened seat of the feed-pump;on the 30th the 
pumps hecatae foui, and the valves turned around; on the 29th the ship 
was rplling heavily, but no water, as the engineer says, was taken in fronà 
above.' Jt rose two inches above the floor, as he says, "in conséquence 
of the inexpérience of the second engineer," who did nôt turn off the 
feed-cocks, as he should hâve idone, when the engine stopped. On 
the 30th, or subsequently, some water came in from above through the 
open skyJights; but it is pkin from the engineer's testimony that tbis 
was not the principal cause of thé accumulation of water below. Even 
if the repacking of the steam-gauge and repair of the pumps could be 
held to hâve been made necessary by sea périls, thêreis no reasonto sup- 
pose that with reasonable care and skill those repairs need to bave been 
attended, by any such accumulation of water. The engineer's testimony 
clearly shows, aS it seems to me, that this accumulation was caused through 
the mistake and inexpérience of the second engineer, who before that trip 
had been only a fireman. He says that he had not been fuUy instructed. 
To bring the case within the excuse of sea périls, the ship was bound to 
show that this accumulation of water could not bave been avoided by 
the use of reasonable skill and diligence. This is not made ont, and the 
vessel must therefore, on both grounds, be held to the responsibility that 
the law casts upon her. Decree for the libelants, with costs. 



Hills et al, v. Mackibl et al. 
(Biêtriet Court. S. D. Nm York. November 24, 1888.) 

1. Shippino — Cakriagb of Goods— Nbgligbnt Stowage. 

It isthe ship'B duty to take ail the précautions that exeprience shows to be 
necessary to avoid injuries to cargo liable to arise on the voyage. If the best 
customary means are not employed, it is at her risk. 

2. Samb— rMovABLK Bulk-Hbads— COAL DusT. 

On a voyage from Messina, fllberts in bags were stowed against a movable 
■wooden bulk-head separatlng the compartment from the coal bunkers, through 
which an eKtraordinary amount of coal dust penetrated, and injured theniits. 
The bulk-head was covered by Chinese matting, which is often used for such 
purposes; but canvas is equally used, and is better, because tighter. Held, 
that coal dust is not a sea péril, and that the ship was liable for the damage, 
for Hot using canvas as thé best protection, as well as for putting the bags 
^ext to the bulk-head, instead of other cargo less liable to be injured. 
8. Samb — DtjTY OF Consignée— OvEKHAuiiiNG Damaged Caego. 

Consignées are not bound to overhaul and repair damaged goods for the 
ship's beneflt, rather than sell them at auction as damaged goods, where the 
ship' s agents hâve opportunity to do the sanie work. 

In Admiralty. 

Libel by John Hills and others against Robert Mackill and others for 
damages arising from injury to cargo of the steam-ship Ettrickdale. 
(Scudcfe- <fc Carter and (?eo. ^.J5facfc, for libelants. 
JE. JB. ComtJers, for respondents. 
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Beown, J. The above libel m personam was filed to recover for dam- 
ages to 278 bags of filberts, injuredby coal dust on a voyage of the steam^ 
abip Ettrickdale from Messina to New York. The bags were stowed in 
the lower hold,. compartment No. 2, and against the bulk-head that 
separated that compartment from the coal bunkers. The other bulk- 
heads of the steam-ship were of iron, and fixed. This one was made 
movable, for the purpose of enlarging or contracting the size of the coal 
bunkers, and was therefore constructed of wood. Between-decks, the 
planks of which itwas made were 2i inches thick; in the lower hold 
they were 3 inches thick. They were placed perpendicularly, and 
tongued and grooved together. Before the cargo was loaded^ Chinese 
matting was nailed upon the cargo side of the bulk-head, the ends of the 
mats lapping, and being fastened by means of laths. On delivery at 
New Yorkj the 278 bags were found so black with coal dust, which 
had also penetrated inside and among the nuts, that they were not mer- 
chantable, except as daqpaged goods. A part of the bags were over- 
hauled, and made merchantable by the libelants; but, on learning that 
the responderits would not admit their liability for this damage, the libel- 
ants refused to take further pains about the rest, and they were sold at 
auction as damaged, on notice to the respondents. 
: The Tespondents contest their liability for the damage on the groun'd 
that the bags were stowed in the usual manner, and that there was no 
négligence on their part; that the bulk-head was well constructed, and 
of the kind in ordinary use in similar steam-shlps, and protected on the 
inside by matting, in the customary way. Some testimony was gjven 
by the libelants to the effect that after arrivai in New York there was an 
opening between the planks of the bulk-head wide enough to insert, the 
fingers. Upon other testimony in the case, however, I am not satisfied 
of the correctness of this testimony. The master states that the seams 
of the bulk-head were caulked at Messina. Other witnesses state that on 
arrivai at New York the oakum had worked out in part, and was seen 
hanging from the cracks. The vessel experienced very heavy weather 
during her voyage in the month of December, and the respondents con- 
tend that this was the only cause of the unusual amount of dust that 
worked through from the coal bunkers. On a voyage not long previous 
the ship had carried a cargo of coal, but it was claimed that the com- 
partments were subsequently thoroughly washed. This ship was a com- 
mon carrier. There is no dispute that the goods were received by her in 
good order. She was bound by her contract, as well as by the law, to de- 
iiver them in like good order, unless she proves the damage to be within 
some of the recogijized légal exceptions to her liability. There is no ex- 
ception in the biU of lading applicable to the case other than the gênerai 
exception of "sea périls." Damage from coal dust is not, at least di- 
rectly, a damage from sea. périls. If a ship is sea-worthy at the start, 
and performs her whole duty in properly stowing and protecting the 
goods against, the dangers likely to be incurredon the voyage, subséquent 
damage arising from unusual roUing or pitching in extraordinary weather 
le, doubtless, dapaage arising from a péril of the sea. So, where a fixed 
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custom permits the stowage of différent kinds of goods together, dam- 
age that arîses from their injuring each other during extraordinary weath- 
er is held one of the périls of navigation assumed by the shipper, and 
within the ordinary exception of the bill of lading, if they are well 
stowed; dtherwise not. In this case the custoniary use of movablo 
wooden bulk-heads in steam-ships of this character is sufficiently proved, 
So far the ship was not unfit for the voyage. That some coal dust is or- 
dinarily liable to work through the bulk-head is well known. Thé 
Thomas MeknRe,^l Fed. Rep. 486, 488. It wasprôved that, to prevent 
the working of coal dust into the adjoining compartments, matting was 
in some cases used; in other cases, canvas; and that the iatter is best, 
because tightest. There was no definite custom in this respect. In stow- 
ing cargo against the bulk-head, through which coal dust was likely to 
find its way, it was the duty of the ship to take ail the précautions that 
expérience had shown to be necessary to avoid injury; having référence 
to the kind of bulk-head she had, and to its condition at that time. If 
the best^known nieans were not adopted, it was at her risk, and not at 
the risk of the goods. It was the ship-owner who had charge of the load- 
ing^ and who was to détermine which parts of the cargo, if any, should 
be piaced near that bulk-head. If the coal dust was liable to penetrate 
the bags of filberts, they should hâve been stowed further away from the 
bulk-head; or else adéquate protection should hâve beèn used by cànvaa 
coverings, such as are often used to protect other kinds of cargo, or the 
bulk-head itself covered with tight canvas. The Marinèi S. , 28 Fed, Rep. 
664, 32 Fed. Rep. 918. ■ The owner of the goods has no control over 
euch matters. Under the law that imposes on the ship, as carrier, the 
dutyof safe delivery, the ship takes ail such risks, unless she can show 
the use of ail reasonable skill and good judgment, or compliance with so 
definite a usage in the stowage and protection of the goods against injury, 
a,nd such use of the well-known and best means to that end, as legaliy 
import an assent of the shipper to transportation in this manner. Bax' 
ter V. Ldand, 1 Blatchf. 526; The SabionceUo, 7 Ben. 357; TheMaggieM., 
30 Fed. Rep. 692. The évidence does not show such care, either as re- 
gards the choice of goods to be put next the bulk-head, or as to their 
protection against dust; and the ship is not, therefore, legaliy excused. 
The amount of coal dust that came through was extraordinary. It cov- 
ered, more or less, ail the cargo that was itowed in that compartment, 
though the rest may not hâve been damaged by it. There is room for 
doubt whether the master is not mistaken as to the caulking of the bulk- 
head at Messina, and whether, at the time he testified, he had not con- 
founded that with the caulking at New York, which was entered in the 
log, while the log does not show any caulking at Messina. Upon the 
question offact, considering the amount of damage doneby the coal dust, 
I should find it difficult to believe that the bulk-head was made as tight 
as usage requires, either by caulking, or canvas, or matting. 

As respects the bags sold at auction, the respondents had full notice, 
and, 80 far as appears, could hâve overhauled them themselves, or hâve 
prooured this work to be done by others, had they chosen to do so. They 
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had no right, I think, to demand that the libelants should do this work, 
rather thau hâve the gpods sold at auction, The analogy drawn from 
the repair of vessels damaged by collision is not, I think, applicable. 
So far as I know, it has never^been applied to dàmaged goods; and the 
circumstances, as respects the facilities of sale, and the means of obtain- 
ing thé proximate value of the damaged articles, are whoUy différent. 
Unless there is some dispute, therefore, as to the resuit of the auction 
sale, or some unfairness is cbarged in regard to it, the libelants may take 
a decree for the amount claimed, with interest and costs. If there is 
dispute on thèse points, a référence may be taken to ascertain the dam- 
ages. 



Heye V. NoETH Gekman Lloyd. 

(Œreuît Court, 8. D. New York. November 14, 1888.) 

Shippinoi — Gênerai Avehage — Baggage. 

A passenger's baggage, atowed in the baggage compartment of a steam- 
fthip, and damaged by water in an attempt to extinguisb a flre wMch threat- 
ened the safety of the vessel, is a subject of average contribution. 

In Admiralty. Libel for damages. On appeal from district court, 
83Fed, Rep. 60. 

Libel for damages to the contents of libelant's trunks, caused by fire 
on board respondent's steamer Ems. .Decree for libelant, and an order 
of référence directed to ascertain the amount if not ag^eed on. Resppnd- 
ent appeals. 

W. 0. Choate, for appellant. 

R. D. Bmedid, for appellee. 

Wallace, J, The only question which has been argued upon this 
appeal is whether passengers' effects are a subject of average contribution 
when sacrificed under the conditions of necessity and common péril con- 
stituting a gênerai average loss. ïhe counsel for the appellant insists 
that they are not to be contributed for, but cites no authority directly 
to the point; and there seems to be no decided case in the courts of this 
country or England iii which the question has been determined or con- 
sidered. His argument is that passengers' effects do not contribute in 
a gênerai average loss, and therefore should not be contributed for, be- 
cause the principle of gênerai average contribution is reciprocity of 
burden and benefit. But ail the commentators without exception as- 
sert or assume as unquestionable, that passengers' effects are to be paid 
for in case of sacrifice. Even the English text writers do not question 
this. Thus it is stated in 1 Mande &, P. Shipp. 484, 435: 

"But although thèse [the wearing apparel, luggage, jewels, or other prop- 
erty of this description belonging to the passengers, on board for use, but 
not for trafflc] do not contribute, it is appreliended that if ammunition, pas- 
v.36F.no.ll— 45 
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sengérs' baggage. or otber goods vbich are exempt are sacrificed for the gen» 
eral good, they must be paid for as otber goods by gênerai contribution." 

See, also, Macl. Shipp. 634. Among our own text writers Mr. Phillips 
advertg to the question by quoting the language of Emerigon: 

"The trunks of a passenger, thrpwn overboard for the gênerai safety, must 
be contributed for; and why, if they are preserved, should they be exempted 
from contribution':"' 

He also quotas Benecke: 

"JPassengers ought to contribute for their trunks and luggage. because, if 
cast overboard, their value is allowed for." 2 Fhil. Ins. § 1394. 

There seems to be no American case in which the question has been 
considered whether passengers' effects contribute in gênerai average to 
the payment of the loss. The argument that if they do not contribute 
they ought not to be contributed for is a legitimate one, and has commonly 
been invoked by the commentators to show that passengers' effects should 
contribute to the loss because they are contributed for. The doctrine 
that they do not contribute by the law of England is supported by the 
authority of Lord Tenterden and Chancellor Kent. But the former, 
after remarking upon the wisdoin and equity of the rule that ail are to 
contribute toward a loss sustaiiied by some for the benefit of ail, ob- 
serves: 

"The principle of the rule has been adopted by ail commercial nations, but 
thèré is no principle of maritime law that has been foUowed by more varia- 
tions in practice. " Abb. Shipp. 474. 

Chancellor Kent repeata this observation, and adds: 
"And the raies of contribution in différent counties, and before différent 
tribunals, are'so discordant, and many of the distinctions are so subtle and 
80 artiflcial, that it becomes extremely difflcult to reduce them to the shape 
of a connected and orderly System." 3 Kent, Comm. 285. 

The court below, in deciding that such effects are to be contributed for, 
considered the question whether they also contribute, and concluded 
that they do. The opinion of the district judge is such a complète ex- 
position of the whole subject upon authority and reason that any further 
discussion of the questions involved is wholly unnecessary, and would 
be superâuous. It is proper, however, to add to his citations, showing 
the views of the great admiralty authorities from the earliest a:ges that 
the effects of passengers, not in daily use or attached to the person, are 
to contribute in gênerai average, some others which bave been found 
by the counsel for the libelant. In Brown's Civil Law, vol. 2, p. 201, 
(published in 180^,) the law is stated as foUows: 

"AU persons for whose benefit the act was done, the freighter, the master, 
theowner, the sailors, the passengers, must contribute. * * * AUthings 
in the ship, and the bodies of the men, [unless servants] must bear a propor- 
tionable share in the contribution. Doubts were formerly held whether money 
and jewels contributed, but they are now certainly included in the gênerai 
rule." 

In Jac. Sea Laws, translated by Wm. Frïck, (published in 1818,) it 
ia said: 
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"The trunks and efEeets of passengers areinduded in the ajdjustûaeflt of 
gênerai average. ïhe case does not often occur; but when it does, the ques- 
tion alises by what standard shall they be estimated. Cleirac, in his com- 
mentary upon the Eolle of Oléron, says: ' The passengers are required to hâve 
produced to the master previous proofs of the contents, or obtain indemnity 
only for the value of the empty trunk. '" 

In Bedarride'3 Commentaire, vol. 5, the distinguished author, after 
quoting Bmerigon and Pothier to the efifect that passengers' baggage must 
contributg, says, (section 1848:) 

"The Code having only repeated the words of the ordonance of 1681 we 
can, under it, accept as settled the principles taught by Emerigon and Pothier. 
Till now the question has not been raised. What has led to this resuit is 
that ordinarjly the value of the passenger 's baggage would not compensate 
for the delays or the expense of a settlement in gênerai average, or the délaya 
which would entail on navigation." 

The decree of the district court is aflBrmed, with costs of this court. 



The SebApis. 

La. Scala a al. v. The Sebapis. La Scala a at. v. McIntybe et al. 

(District Court, E. B. New T<rrk. July 27, 1888.) 

1. SHrppiNG — Chabtbk-Pabtt— Aqent's Commission. 

Where a ship's charter provided that the steamer was to be consîgned to 
charterer'8 agents at ports of loading, paying one commission of two and a 
half par cent, to charterer's order at the first loading port, and to be reported 
at the custom-house by the said agents on customary terms, ?ietd, the agents 
trere not entitled to a commission at a port of discharge. 

8. Admibalty—Practice— Motion to Dismibs Libbl— Heabino — Evidence. 

Where a motion to dismiss a libel is heard without objection, and the char- 
ter-party is presented to the court and commented on by counsel, no question 
being raised as to its terms, and is also referred to in the answers to the inter- 
TOgatories, libelants are not entitled to hâve the question determined accord- 
ing to the allégations of the libel, irrespective of the provisions of the charter- 
party. 

In Admiralty. Twolibels filed by Diego La Scala and Filippo Mo- 
dica, one against the steam-ship Serapis, her tackle, and the other against 
John J. Mclntyre and others. 

Chas. Stewart Davison, for libelants. 

E. B. dmvers, for claimants. 

Benedict, J. The question so eamestly discussed on behalf of the 
libelants in thèse two cases, whether, where a charter of a ship contains 
a provision that the ship shall be addressed to a broker to be named by 
the charterer, such addressee can maintain an action in his own name 
against the ship or her owner to recover damages for the failure on the 
part of the ship-owner to comply with this clause in the charter, cannot 
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be decîded in thèse cases, for the reason that the charter-party in this 
case contains no provision for the consignment of the ship at any port 
except the port of loading. The libelants' claim is for a failure to allow 
thera to do the ship's inward business at the port of New York, which 
was a port of discharge and not of loading. The language of the charter 
is as follows: 

" The steamer to be consigned to cbarterer's agents at ports of loading, pay- 
ing one commission of two and a half par cent, to cbarterer's order at the flrst 
loading port, and to be reported at the custom-house by the said' agents on 
customary terms." 

This language imports no obligation on the part of the ship to the 
charterer's agent at the port of New York, because the port of New York 
was not a port of loading, but a port of discharge; and its import is too 
obvious to permit it to be varied by paroi testimony. 

As to the point made in behalf of the libelants that the charter is not 
before the court, it is sufBcient to say that the présent motion is a mo- 
tion to dismiss the libels. The motions were heard without objection, 
and the charter-party was presented to the court and commented on by 
the counsel; no question being raised as to its terms. It is, moreover, re- 
ferred to in the answers to the interrogatories. It is not now open to 
the libelants to demand that the question be determined according to 
the allégations of the libel, and not according to the written contract, oix 
which the libelants' claim must rest. 

There are some other causes of action set forth in the libels to which 
little inaportance seems to be attached. The principal question is the 
one aJready stated, and, as that cannot be raised under the charter-party 
jin question hère, the libels may as well be dismissed at this time. If, 
however, counsel désire an examination and décision upon the other 
causés of action, and will request such a décision, those questions will 
be examined and passed on, otherwise the motion to dismiss the libels 
will be granted. 



The Thomas Melville. 

WiNbMtjLLER et al. V. The Thomas Melville et al, 

(Circuit Court, S. D. New York. October 15, 1888.) 

«. Shippinq — Caeriaoe op Goods — Injuries to Cargo— Plbading and Proop' 
Upon a libel for damage alleging "that by reason of the neglect and failure 
of the said master * * * toproperly etow the said merchandise, and of the 
improper, unsafe, and unseaworthy condition of the said steamer, and by 
waht of proper care of the said master, * » * and by reason of the im- 
proper and msufflcient dunnage of the merchandise, and the unsafe and leaky 
condition of the deck of said steamer, on said voyage, the said merchandise 
was damaged, " no recovery can be had f or damage by coal-dust not resulting 
trôm improper stowage. 
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2. ADMrRAIiTT— Appbal— Retikw. 

Where the évidence is conflicting, and no new évidence îs întroduced, the 
circuit court will not, on appeal ol a libel for damage, rèview the flnding of 
the district court. 

In Admiralty. Libel for damages. On appeal from district court, 
81 Fed. Rep. 486. 

Libel by WindmuUer and others against the Thomas Melville, James 
Turpie, Son & Co., claimants, for damage done to a cargo of prunes 
shipped in October, 1883, on board the Thomas Melville, at Trieste, in 
casks, boxes, barrels, and kegs, to be delivered at New York. The greater 
part of the damage was done by sea-water, which leaked through the decks; 
bat there was also a claim of damage from coal-dust, which penetrated 
some of the boxes. The libels were dismissed by the district court, and 
the libelants appeal. 

Franklin A. WUcox, for libelants. 

E. B. Corners, for claimants. 

Lacombe, J. 1 . The court below, upon conflicting évidence, bas found 
that the sbip was seaworthy, and her decks not insufficient for the voy- 
age when she left Trieste; that she experienced very tempestuous weather, 
and that the leaks in her decks, which caused the sea-water damage com- 
plained of, were produced by a péril of the seas, and not by the ship's 
own fault. Thèse are questions of fact. No additional évidence on this 
branch of the case is presented hère, and the finding of the district judge 
will not be disturbed. . , 

2. The same considérations apply to bis décision as to damage claimed 
from insufficient dunnage and.improper stovvage. It was formed upon 
conflicting testimony, and no new évidence is introduced hère. 

3. The only remaining claim is for damage from coal-dust. Much 
évidence upon that branch of the case was introduced in this court. The 
amended libel setting up this damage as a separate cause of action haying 
been stricken from the files, Çlhe Tfiomaa Melville, 34 Fed. Rep. 350,) the 
clâim can be sustained only upon the theory that the district judge erred 
in holding that coal-dust damage was not properly pleaded in the original 
libel. The averments upon which libelants rely are thèse: "That by 
reason of the neglect and failure of the said master and the said owners 
of the said steamer, and the officers thereof, to properly stow the said 
marchandise, and of the improper, unsafe, and unseaworthy condition 
of the said steamer, and by the want of proper care of the said master 
and owners and officers of said steamer, and by reason of the improper 
and insufficient dunnage of the said merchandise, and the unsafe and 
leaky condition of the deck of said steamer on said voyage, the said mer- 
chandise was damaged," etc. This is not a case where claimants, having 
gone to trial under gênerai averments in a libel without objecting, or with- 
out asking for a spécification of particulars, are not allowed to object to 
proof of spécial damage fairly within the gênerai allégations. Hère the 
pleader has specifically enumerated bad stowage, unseaworthy condition, 
insufficient dunnage, and leaky decks as causes of damage. Having 
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undertaken to set forth specifically bis separate grounds of claîm, he must 
èhuméràte them ail, or else confine his proof to those which he bas de- 
clared upon. 

4. As to packages of prunes damaged by dust from being stowed in 
the coal-bunkers, it migbt be daimed that damages would be recoverable 
Tinder the averment of bad stowage. Hère, however, the proof is insuf- 
ficient. Only a part of the whôle caj'go of prunes, (consigned to others 
as well as to libelant) was in the bunkers, and there is no évidence to 
ehow that libelants' casks were the ones stowed there. The decree of the 
district court is afBrmed. 



ScHWERtN V. NORTH PaC. C. R. Co. 

(District Court, N. D. Oalifomia. October 23, 1888.) 

Shipping — Caekiagb of Passengbbs — Ntjmber— Penai,tt — Ferrt-Boat. 

Rev, St. U. 8. §S5 4464-4466, respecting the number of passengera that may 
lawf ully be carried by a passenger steamer, hâve no application to a ferry-boat, 
though temporarily employed as an excursion boat. 

At Law. On demurrer to complaint. 

Action by H. W. Schwerin against the North Pacific Coast Railroad 
Company to recover the penalty prescribed by section 4465, Rev. St. U. 
S., for carrying on its steamer passéngeis in excess of the number stated 
in the certificate of inspection. 

Milton E. Babb, for complainant. 

Page & Edb, for défendant. ' 

HoFFMAN, J. The complaint in thîs case is filed by an informer seek- 
ing to recover certain penalties imposed by sections 4464, 4465, Rev. St. 
TJ. S., for violations of their provisions. The violations complained of are 
alleged to hâve been committed by the steamer Tamalpais, a regularly 
licensed ferry-boat, plying between this port and Sausalito. She was, 
however, frequently employed as an "excursion boat," and onsuch occa- 
sions procured from the inspectors a permit specifying the number of 
passengers she was authorized to carry, the number and kind of life-sav- 
ing apparatus, etc., to be carried, and the route and distance for such 
excursions. Thèse permits were issued, it is presumed, under the sup- 
posed authority of section 4466. It is contended that on one of thèse 
excursions she carried more passengers than was allowed by the permit. 
Sections 4464 and 4465 are as foUows: 

"Section 4464. The inspectors shall state in every certificate of inspection 
granted to steamers carrying passengers, other than ferry-boats, the number 
of passengers of each class that any such steamer bas accommodations for, 
and can carry with prudence and safety. 

"Sec. 4465. It shall not be lawful to take on board of any steamer a 
greater number of passengers than is stated in the certiflcate of inspection; 
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and for every violation of tins provision the master or owner shall be liable, 
to any person suing for the same, to forfeit the amount of the passage money 
and ten dollars for each passenger beyond the number allowed." 

By section 4469 this penalty is declared to be a lien upon the vessel. 
It is évident that thèse sections hâve no application to ferry-boats, when 
employed as such; and, in fact, the certificate issuod to a boat of that 
class contains no statement of the number of passengers she is entitled ta 
carry. But it is contended that the steamer Tamalpais, by forsaking 
her ferry-route, and engaging in the carrying of passengers "on excur- 
sions," ceased pro hac vice to be a ferry-boat, and became subject to the 
pro\'isions of law intended to secure the safety of passengers taken on 
board "steamers carrying passengers." That they ought to be subjected 
to those provisions cannot be doubted. But there is much difficulty in 
applying the provisions of the sections I hâve quoted to ferry-boats which, 
on occasions more or less rare, are used in carrying passengers on excur- 
sions, but which ordinarily and habitually are employed only as ferry- 
boats. The provisions with regard to passenger steamers engaging in 
excursions are contained in section 4466, and are as foUows: 

"If any passenger steamer engages in excursions, the inspectors shall issue 
to such steamer a spécial permit, in writing, for the occasion in which shall 
be stated the additional number of passengers that may be carried, aud the 
number and kind of life-savingappliancesthat shall beprovided for the safety 
of such additional passengers; and they shall also, in their discrétion llmitthe 
route and distance for such excursions. " 

It will be noted that this section does net (except by implication) for- 
bid the carrying of passengers on excursions in excess of the number al- 
lowed by the certificate of inspection plus the number of additional pas- 
sengers allowed by the "spécial permit in writing." Nor does the sec- 
tion impose, as does the preceding section, any penalty or forfaiture for 
a violation of its provisions. Section 4469 déclares the penalties im- 
posed by section 4465 (which forbids the carrying of a greater number 
of passengers than is stated in the certificate of inspection) to be a lien 
on the vessel, but it makes no mention of any penalties or liabilities in- 
curred by carrj'ing a greater number of additional passengers than that 
allowed in the spécial permit for excursions. Sections 4464, 4465, and 
4466, by their terms, or by necessary construction, apply exclusively to 
"steamers carrying passengers," or passenger steamers "other than ferry- 
boats;" and the eertificates of inspection issued to thèse vessels are re- 
quired to state the number of passengers such steamer can safely carry. 
Section 4465 déclares the penalty incurred by taking on board more pas- 
sengers than is stated in the eertificates of inspection. When engagea 
in excursions, the "passengers steamers" may obtain a spécial permit for 
the excursion, in which shall be stated the additional number of passen- 
gers that may be carried on the excursion, etc. Additional to what? 
Plainly additional to, or in excess of, the number stated in the certificate 
of inspection. But the eertificates of inspection issued to ferry-boats do 
not, and are not required to, state any number of passengers they are en- 
titled to carry. How, then, if engaged in excursions, can they be said 
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to have carried any greater number of passengers than is stated in their 
certificates of inspection, or, if a permit bas been obtained, any number 
of passengers greater than the number meutioned in the permit as addi- 
tional to the number stated in the certificate of inspection? It is plain, 
I think, that thèse sections cannot be applied to ferry-boats carrying on 
excursions a greater number of passengers than that authorized by their 
permits. A law authorizing permits to beissued to ferry-boats, and per- 
haps tug-boats and freight-boats, engaged on excursions, specifying the 
number of passengers they are entitled carry, and imposing penalties for 
its violation, might be désirable and salutary But I am unable to see 
ho w the section of the Revised Statutes under which this action is brought 
can be made to reach the case. It is said that a ferry-boat, licensed only 
?s such, when engaged on excursions, becomes pro hac vice a passenger 
boat. If this be so, the ferry-boat so engaged may possibly be consid- 
ered as employed without having a license in force. Section 4324 pro- 
vides that "no license granted to any vessel shall be considered in force 
* * * for carrying on any other business or employment than that 
for which she is specially licensed." . But this point it is unneeessary to 
consider, as this suit is not brought for any such violation of law, but 
for the penalty imposed by section 4465 of the Eevised Statutes. The 
démarrer is sustained. 



The Erin.> 

The Steam-Ship Samana v. The Eein. 

(District Court, E. D. New York. October 15, 1888.) 

SALVAOB — DiSABLED StEAMBR — DaKGBBOTJS CtTRRENT — TOWAGB — VAIiTJES -- 

Awakd. 

The ateam-ship E., when about 50 miles north of the east end of the island 
of Cuba, lest her propeller key, and was thus depri ved of motive power. The 
weather was fine, and the vessel was in ihe track of ships, but there was not 
wind enough to enable her, by her sails, to stem a current which there sets 
towards the rocky coast at the rate of one to two and a half knots an hour. 
A signal of distress, set by the E., was observed by the steam-ship S., which 
altered her course, and bore down to the E., and the masters of the two ves- 
sels entered into an agreement in writing that the E. should be towed into 
port, and the compensation left to the agents of the vessels, either at New 
York or Boston. The S.thereupon put out a hawser to the E., and with some 
dilBculty towed her safely to her destination, a distance of 240 miles. The S. 
was not damaged in any way by the towage, but was delayed one day in her 
arrivai at her destination. Her value was $50,000. The E., with her stores 
was worth $36,000. The claimants of the B. ofCered $1,000 as compensation 
for the service, claiming that it was simple towage. Held, that the service 
was a salvage service, and $4,000 a proper salvage award. 

In Admiralty. Libel for salvage. 
Wheeler, Cortis de Godkin, for libelant. 
Whitehead, Parker & Dexter, for claimants. 

: ? Beported by Edward G. Benediot, Esq. , of the New York bar. 
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Benedict, J. This is an action for salvage. The circumstances are as 
follows: On the Ist day of July, 1888, the steam-ship Erin, bound on a 
voyage from Baltimore to Port Antonio, Jamaica, when about 50 miles 
north of Cape Maysi, which is the eastern end of the island of Cuba, at 
half past 7 in the morning, lost the key of her propeller, and was thus 
deprived of motive power. The weather at the time was fine, sea smooth, 
and the wind very light from eastwardly. The current at that point sets 
to the S. S. W. at the rate of from one to two and a half knots an hour 
towards the coast of Cuba, which, according to the testimony, is there à 
rocky coast, offering no anchorage, and with which the captain of the 
Erin was unfamiliar. The steamer was schooner rigged, able to spread 
but little canvas, and,owing tothe light breezeand insufïîcient sail power, 
she could make no progress. A signal of distress was displayed, which, 
a few hours later, was observed by the steam-ship Samana, also bound 
to Port Antonio. The Samana thereupon altered her course about a point 
to the westward, bore down to the Erin, and hove to, close by. The cap- 
tain of the Samana launched a boat, and went on board the Erin, and 
there the folio wing agreement was made between the two masters: 

"This is an agreement between the captain and représentative of the British 
steamer Erin, of Glasgow, fallen in with, disabled, (with signais of distress,) 
in àbout latitude 21.20 N.; longitude 74.15 W., by British steamer Samimà, 
of Liverpool, to tow said disabled steamer Erin to Port Antonio, Jamaicà. 
Wejthe représentatives of the above-mentioned steamers and their charterers, 
agrée to leave the amount to be paid for towing the above-mentionéd disabled 
steamer Erin to Port Antonio, Jamaica, to the agents of the above-mentioned 
steamers or their légal représentatives, either in New York or Boston." 

Thereafter a three and a half inch steel hawser was passed from the 
Erin to the Samana, and at about noon the Samana proceeded on her 
course to Port Antonio, witli the Erin in tow. During the night a heavy 
sea arose, and both vessels roUed considerably, the Erin steering very 
badly. This continued during the next day, and about half past 2 in the 
afternoon the steel hawser parted about midwaj' between the two vessels. 
The Samana then steamed around the Erin, end eavo ring to pass her à^ 
line, but, owing to the heavy sea running, was unable to do so, and finally 
a boat was launched from the Erin, and a new8-inch Manilla hawser be- 
longing to the Samana was made fast on board the Erin, and tho vessels 
once more proceeded towards Port Antonio, where they arrived about 8 
o'clock in the evening of the same day. The Erin had been towed a dis- 
tance of about 240 miles by the Samana, whereby her arrivai at her des- 
tination was delayed one day. Port Baracoa was 60 miles from the place 
where the Erin was taken in tow, Guantanamo was 147 niiles, and San- 
tiago, where there was a dock, was 187 miles away. Thèse ports w.er& 
passed on the way to Port Antonio, no doubt because the master of tlie 
Samana was anxious to reach Port Antonio as soon as possible, where a 
cargo offrait was a,waiting his arrivai. No damage was sustained by the 
Samana in the performance of this service. The value of the EtinjWith 
her stores, was $26,000. She was light, and had no passengers. The 
Samana was a new ship, worth $50,000. The claimant offert the sum 
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of $1,000. Thîs the owners of the Samana deem însufBcîent compen- 
sation for the services rendered. 

T?hat a salvage service was performed by the Samana cannot be denied. 
The iEîrin was helpless, at a point less than.a hundred miles north-east 
of a dangerous coast, towards which she was driving at the rate of thirty 
or forty miles a day. If not fallen in with by some vessel, her destruc- 
tion was extremely probable; but her chance of being fallen in with by 
other vessels was great, for she was in the channel where many steam- 
ships pass. This circumstance, while it goes to decrease the péril, does 
not destroy it. The Erin was in a position of péril, and was rescued 
therefrom by the voluntary exertions of the Samana. It lias been con- 
tended on the part of the daimants that the agreement signed by the 
mastcrs makes the case one of simple towage. I do not so understand 
the agreement. The service expected of the Samana was, of course, a 
towing service; but the towing was to be rendered under circumstances 
which rendered the service salvage, and the Samana is entitled to a sal- 
vage reward. In support of the offer made by the PJrin, I bave been 
referred to a calculation of the percentages that hâve been allowed by 
various courts in cases of salvage service more or less similar to thope ren- 
dered in the présent case, and it bas been contended that a similar per- 
centage upon the value of the Erin would not amount to more than the 
thousand dollars offered by the Erin. But no fixed rule for determining 
the amount of salvage awards can be based on a comparison of percent- 
ages. Where the value is large, the percentage may for that reason be 
less. Where the value saved is small, the percentage must be higher, 
in order to give adéquate reward. In this case the assistance required 
was wîllingly and promptly furnished. It was sufficient, but it was an 
easy service. Most of the actual labor performed was performed by the 
crew of the Erin* The Samana did not deviate from her voyage, although 
it would bave been to the interest of the Erin to bave been taken to Baracoa 
or Santiago, because there was a dry-dock. Taking ail the circumstances 
of this case into considération, I am of the opinion that an award of 
$,4,000 would bejust. 



The Cabondelet.* 

L'HoMMBDiEU V. The Caeondelet. 

{Disiricl Court, M. D, Ifm Torh. November 18, 1888.) 

Salvage— Steam-Ship at Whaef — Buhnino Li&htbb— Towagb into Streah— 
Tkndbb. 

A steamer was lyingat a wharf, with steam up, when a lighter nearby caught 
flre. A tug, at the request of the master of the steamer, took her into the 
Btream, ànd held her there antil the burning lighter had been removed, when. 
she took her back to the wharf; the whole service oocupying an hour and a 

'Beported by Edward Q. Beuedict, Esg,., ol the liew York bar. 
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half. Fifty dollars was tendered by the steamer as compensation for the serv- 
ice. S^W that, while the service wasasalvageservice.theperilofthesteamer 
had been so small that $50 v^as a sufflcient compensation; that libelant sliould 
therefore hâve a decree for the |50 paid into court, and costs up to thattime, 
less the costs incurred since the tender. 

In Admiralty. Libel for salvage. 

Libel by Samuel L'Hommedieu, owner of the steam-tug Ceres, agaînst 
the steam-ship Carondelet. 

Wing, Shoudy & Putnam, for libelant. 
Butler, StiUman & Hubbard, for claimants. 

Benedict, J. This is an action to recover salvage for services rendered 
by the steam-tug Ceres to the steam-ship Carondelet, under the foUowing 
circumstances: Onthe22d day ofSeptember,1887,thesteam-shipCaron- 
delet was lying at the end of pier 20 in the East river, fast by lines to 
pier 20 and pier 19, substantially ready for sea. At about 1 o'clock p. 
M. of that day a lighter named the "Samuel Baker," lying on the side 
of pier 20, loaded with cotton, caught fire. The Carondelet at once 
threw off ail her lines, and the tug Ceres, having at the time come to the 
bows of the steam-ship for the purpose of going into the slip to tow out 
the lighter, was requested by the master of the Carondelet to taket a Une 
from the steamer, and tow her into the river. Accordingly the Ceres 
took a line from the Carondelet, and towed her into the middlC' of the 
river, and there held her until the burning lighter had been removed, 
when she took her back to her place at pier 20. The time occupied in 
this service was from one and a half to two hours, ail told. It involved 
no risk of any kind, or extra labor on the part of those onboard the tug. 
The libelants insist that the service was important, and requires a libéral 
reward. The claimants hâve made a tender of $50 as a sufficient award, 
and hâve paid that sum into court with costs. The ordinary priée for 
towage by this tug was $10 an hour. No doubt the service was a sal- 
vage service; it was a voluntary service rendered to a vessel in péril, and 
was successful. The amount of the salvage compensation must, how- 
ever, be largely affected by the extent of the péril to which the steam- 
ship was exposed at the time wheH she was towed away from the pier 
by the tug. This péril is reduced to the minimum by the proofs in the 
case, which show that at the time when the Ceres took hold of the steamer, 
the steamer had steam up, and could herself hâve moved away by her 
own power in abundant tiuie to avoid being set on fire by the burning 
barge. This is the controlliug fact in the case, about which there is lit- 
tile dispute ia the testimony, aad it reduces the péril of the steamer to 
such an extent as to renier the oSer of $50 made by the claimants, in 
my opinion, a suSicieat salvage compensation for the services rendered. 
The libelant may hâve a decree for $50 paid into court, and thecoats up 
to that time, less the costs incurred since the tender. 
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New BLA.VEN Steam-Boat Co. v. The Mayor, etc.* 

(District Court, 3. D. New York. October 3, 1888.) 

l. CoLLisioiT — Mbasubb op Damaqbs— Survbt and Supekintendbncb. 

The cost of surveying the injuries done to a vessel by collision, and of su- 
perintending tho repairs, when neceesary to the economical prosecation of the 
work, is allowable as an item of the collision damages. A siiperintendence 
on befaalf of the libelant and a separate superintendence in the interests of 
the insurer are, however, unnecessary, and the charge for but one will be 
allowed. 
3. Same— Dbmubkage — Spabe Boat— Amendment of Libbl. 

A ship-owner is entitled to demurrage for the period during which his boat, 
injured by collision, is being repaired, though a spare boat, belonging to the 
same owner, is used as a substitute during the détention/ Amendment of 
libel to increase claim for demurrage denied, when the facts were known, and 
the daim as pleaded had been twice bef ore verified on oath, and the amend- 
, ; ineut was flot asked till after trial and apportionment of damages. 
8. Same— Wagbs op Crbw. 

The wages of crew, necessarily kept on the injured vessel while she 1? re- 
pairing, are also part of the damage. 

vin Admiralty. On exceptions to commissioner's report. 
.- WUcox, Adams & Macklin, for libelant. 
' Joseph H. Mosher, for respondent. 

Brown, J. . 1 . Survey and Superintendence. In making up Ihe da niages 
bj collision, the cost of surveying the injured vessel, and of superintend- 
ing the repairs, is allowed when the survey and superintendence are 
rèasonably necessary to the economical prosecution of the work. To that 
estent such charges are incurred in the interest of ail concerned. If un- 
necessary, the charge is not allowed. The Golden Bule, 20 Fed. Rep. 
198. ]^rom the nature of the injuries to the Continental, it is plain that 
a preliminary examination and survey were necessary before commencing 
thosere pairs, and a proper charge therefor shoUld be allowed. Sawyer 
V^Oahman, 7 Blatchf. 290, 306; The City of Ghester, 34 Fed. Rep. 430. 
This survey, however, did not include spécifie détails of the work to be 
done. The repairs were made by day's work. The libelant had a super- 
intendefit who attended to the work daily in its behalf, and its insurers 
sent otherimen, who also superintended the work in their interest, aud' 
acted in conjunction with the libelant's superintendent. The libelant 
paid the charges of the insurer's superintendents. The respondent ob- 
jects ta that item, on the ground that they acted in the interest of the ' 
infiurers, and for thèir satisfaction only, and were not necessary to the 
work.:; It is often to the interest of the ship-owner, in repairing collision 
damages,;tO:Conjoin with it otber work, or to do the repairs in somé other 
m6de than in the manner most economical, having référence to thé col- 
lif|ioa.injury alone; and in many cases it is a matter of skiUed judgment, 
not easy to détermine, just how far the work should extend, or in what' 
way it should be done, to make good the injury, and no more. Constant 

*Beported by Edward G. Benedict, Esq., of the New York bar. 
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expérience in the adjustment of collision damages shows the practical 
difficulties that often arise in thèse ways. The interest of the ship-owner 
is often opposed to that of his insurer, and of the wrong-doer, who is 
bound to indemnify both; while the interests of the two latter, in secur- 
ing an economical repair of the spécifie injuries, and no more, are iden- 
tical. An independent superintendence in their interest will often save 
many times its cost. No prudent person, knowing that he must pay 
the damages, would fail to take such a précaution, if in his power. The 
insurers are in a position to enforce this précaution, and to exact payment 
for the service by the ship-owner. This service is, as a rule, so bénéficiai, 
and often practically so necessary, to economy in repairs, that when paid 
for by the ship-owner, as in this case, there is no equity in disallowing it. 
It should be treated as an expense practically necessary to the most eco- 
nomical repair of the vessel, of which the wrong-doer has enjoyed the full, 
benefit in the diminished cost of the repairs, There is no évidence, howT 
ever, to show that more than one survey or one independent superin- 
tendent was necessary. Therefore I allow the full charge for the one, an4 
disallow the charge for the other. The Venus, 17 Fed. Rep. d2S>; Th^ 
Oiwe ^afcer, (July 10, 1888,) MS.' 

2. Demurrage. The Continental being disabled by collision from coji- 
tinuing her trips, the Elm City, belonging tp the same Company, wa.^ sub- 
stituted in her place. The latter was a "sister-boat" to the Continental, 
of the same size, but much older, slower, and of less value. She was 
kept by the libelants as a spare boat, for the purpose, in part, as appears 
irom the évidence, of continuing the trips of the Une with regularity, in 
case of accident to one of the regular boats, or during their repair. She 
was also oecasionally let oui for excursions, and upon spécial cha,rters, 
Bemurrage at $250 per day is allowed by the conimissioner for 15 daysj 
while the Continental was undergoing re pairs. The respondent contends 

'Williams et al. u The Olitb Bakeb. 

{District Cmirt, S. D. New Torlt. July 10, 1888.) 

Owen & Oray, for libelants. 
Ca/rpenter & Mosher, for claimants. 

Brown, J. The tact that after the décision holding the libelant's vessel in f ault, a» 
well as the claimant's, the damages claimed on thereierence before the commissioner 
are from two to three times the amount stated in the Ubel, naturally raises suspicion as 
to the good faith of some of the items presented on the référence. This suspicion istO 
some extent oonflrmed by the failure of any spécifie proof to counect the items with 
the injury, or to show just how they were necessary, or eyen nsed. I am not satisfledi 
under thèse oiroumstances, with mère gênerai statements that they were all.;ie.ces- 
sary. There is,indeéd, no such proof of fraud as existed in the case of Thè Sampson, 4 
Blatchf . 38, 30 ; but more satisfaotory proof ought to be f urnished to admit items that 
do not seem necessary. ï deduct $71.31 in addition to that disallowed by tUe comr 
missioner; lî5 saved'in iowage; fl5 for survey, since no use was madeof It in dbîhgthé 
repairs, (Sawyer y. Oakham, 7 Blatohf . 290, 306 ;) and allpw 18 days' demurrage, iat the 
rate of $30 per day only, which, for a continuons period, without expense to the owner, 
is in reality a libéral allowanoe for the "use" of thé vessel alone. I greatly doubt that 
the vessel was worih evpn that. The services rendered to the schooner after the dis-; 
aster were more thpn were necessary for her saf ety, so far as the évidence show?. If 
they were an expense reasonably incurred in conséquence of the collision, theh they 
should comein with the other damages, and be equally diyided. Tbe referee's ruiing 
is sustained on this point. The resuit is that the amount' reported must be reduced 
$211.65, leavlng$l,15S.58 due to the llbelant, with ihtei-est from June 20, 1888, and witïi 
one-half the costs. :The claimant's exçepjions .^eflyer^ .,..,,, •,..,! 
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that this claîm should havè been whoUy disallowed, on the ground that 
the running of the Elm City in the place of the Continental in reality 
cost the owners nothing, and that they consequently sustained no actual 
damage in this respect. The Olarence, 3 W. Rob. 283, 286; The Potomac, 
105 U. S. 630', 632. The principles laid down in the cases of The Cay- 
uga, 7 Blatchf. 386, 14 Wall. 270, and The Favorita, 8 Blatchf. 539, 18 
Wall. 603, although thèse cases differ in some particulars from the prés- 
ent case, are, it seems to me, controlliug. The owners were entitled to 
procure another boat to take the place of the Continental, while she was 
disabled through the collision. It is immaterial to the respondents 
whether the substitute was hired from other persons at market rates, or 
supplied by the libelants themselves. If the latter chose, as a matter of 
policy, to be at the expense of maintaining a "spare boat" for emergen- 
cies, the liability to accidents like the présent was one of the causes and 
induceraents to this outlay, as the évidence of the superintendent shows. 
They are entitled, therefore, to charge for the use of their own boat at 
the market value of its use, for the time being, precisely as if they had 
hired her from other owners. 

The évidence before the commissioner was principally of estimâtes as 
to the value of the Continental, varying from $300 to $500 per day. 
As the évidence showed that the Elm City fully performed the Conti- 
nental's work, and that there was no loss in the libelant's business, 
the market value of the Elm City per day, as the vessel that made good 
the loss of the use of the Continental, would be more exactly the meas- 
ure of the libelant's actual and légal damage. The Cayuga, 7 Blatchf. 
390; The Rhode Mand, 2 Blatchf. 113, 115. The testimony on the 
libelant's part, as to the value of the Elm City, makes it $250 per day; 
the additîonal $25 ppoken of by the witnesses having référence, as I 
understand, to the extra premium of Insurance beyond New Haven, 
and therefore not affecting this case. The respondent contends, how- 
ever, that only $200 per day should in any event be allowed. This 
was the amount stated in the sworn claim presented to the comptroUer, 
in accordance with the state statute, and verifîed by the libelan't's super- 
intendent. It was also the amount stated under oath by the libelant's 
treasurer, when personally examined before the comptroUer in référ- 
ence to the olaim made; and onlj' $200 is claimed in the libel, where, 
uhder the vérification of the treasurer, that sum is again stated to be "a 
reasonable charge for demurrage. " In the proceedings before the commis- 
sioner, after the décision of the cause, notice was given that application 
would be made to amend the libel by increasing the claim for demurrage 
to $300 per day. It is suggested that the amount of démarrage speci- 
fied in the libel, and in the preVious claims, was a "pro forma statement 
only. I cannot see anj' reasonable ground for that contention. In the 
statements made to the comptroUer the amount of the claim was the 
most material part ai it. Amendments to the pleadings are, doubtless, 
to be allowed liberally, when errors hâve been made inadvertently, as 
sometimes necessarily happens when the pleadings hâve been drawn un- 
der imperfect knowledge of the facts, and when no spécial préjudice from 
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ihe amendment would arise to the opposite party. In the présent case 
the value of the use of the Elm City iu October, 1886, was better knowa 
to the libelant's ofEcers than to any other person. They had perfect 
knowledge of ail the facts before the claim was presented. The state- 
xnents of it at $200 per day, made.three times under oath, are the best 
évidence that this sum was fixed upon with délibération; and there 
can be no dôubt that, up to the décision of the cause, $200 a day was 
regarded by the libelants as a fair compensation for thçir loss by the 
détention of the Continental. Such statements of the libelants are not 
only compétent légal évidence, as against themselves, but of persuasive 
force, I do not think it would be désirable in practice, or conducive to 
the due administration of justice, to permit, under such circumstances, 
an amendment of the libel claiming increased damages first applied for 
after an apportionmeut of the damages had been ordered; nor does the 
subséquent testimony, without further explanation than has been given, 
seem to me likely to furnish so fair a détermination of the libelant's actual 
damage as their original statement of it, three times deliberately made 
under oath. I must deny the amendment applied for, and allow only 
, the original amount claimed for demurrage, with interest. 

3. Wages of Crew. I think the proofs sufficiently show pay nient of 
$270.33 for wages of the crew of the Continental while she was repairing. 
A part of tjie crew left, or were discharged. There is no clear évidence 
whether the rest who were paid were or Were not the same seamen Who 
ran on the Elm City when she took the Continental's place. If they 
were the same, then this charge cannot be allowed, since no extra wages 
were paid. It seems scarcely probable that after the Elm City ceased 
running, before this collision, and while she was kept as a "spare boat," 
unemplpyed, she should hâve had a crew kept idle and under pay. 
Naturally the Continental's crew, or so many of them as were necessary, 
would hâve been transferred to the Elm City. The wages of the Conti- 
nental's men who could not be transferred, and who were actually andnec- 
essarily kept on the Continental, and under pay, during her repair, if there 
were any such, would be a proper item of damage. The libelant may 
take further évidence on this point, if desired, in case the facts are not 
agreed on; otherwise I cannot allow this itern, through want of évidence 
of any such extra expense. The other exceptions are overruled. 
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The Oswego. 

Dbyo et aï. V. The Oswego et al. 

(Oireuit Oowt, 8. D. Mw. York. October 16. 1888.) 

COLMSiON— Etidence— Stjfficibnct. 

A hole was stove in the aide of libelants' canal-boat, when sbe was laid 
alocg-side of the bulkhead, East river. The libelants, withoiitoffering direct 
évidence, contended that the hole was caused by a blow from the Oswego 
while backing in, by a stroke from her fenders while both beats were lying 
along-side. Several other théories were within the possibilities. Three wit- 
nesses testifled with great positiveness that the Oswego did not touch the 
canal-boat, nor even coine near ènough to her lo admit of using the rope 
fendér which one witness had in his hand. Held, that the finding of the dis- 
trict court would not be disturbed, and the libel shpuld be dismissed. 

In Admiralty. On appeal from district court. 
Libel for collision, by Eïra S. Deyo and others against the floatîng 
elevator Oswego and others. Decree for claimant, and libelants appeal. 
: J. F. Mosher, for appellants. 
Wm. Wt Goodrich, for appellee. 

Lacombe, J. The libelants' canal-boat, Capt. Dan Bromley, was sound 
when'she was laid along-side of the bulkhead between Thirty-Sixlh and 
Thirty-Seventh streets, East river. Subsequently, and appàrently on the 
morning of February 25, 1886, a hole was stove in her side, causing her 
to leak badly , and greatly damaging her cargo. The libelants Conterid 
that this was done by the Oswego, but offer no direct évidence in sup- 
port of their claim. What made the hole, and how it was made, is left 
to be determined by a balaneing of several possibilities. That it was 
caused by a blow from the Oswego while backing in, by a stroke froin 
her fenders, while both boats were lying along-side, by the floating piede 
of wood, or the cakes of ice to whose présence some of the withesses tes- 
tify, by a sunken pile or a projeeting timber before the Bromley wâs 
hauied off from the bulkhead, are ail within the possibilities'. Wé*e 
it not for thè évidence of Walgren, Lawless^ and O'Brien, thë first Of 
thèse théories would seem to be the most plausible. They testify, how- 
ever, with great positiveness that the Oswego did not touch the Bromley, 
nor even corne near enough to her to admit of using the rope fender 
which O'Brien had in hand, The district judge, who saw and heard 
thèse witnesses, has credited their testimony, and there is nothing in 
the case which should induce this court, which has neither seen nor 
heard them, from rejecting their évidence. This testimony effectuaUy 
négatives the theory set out in the libel that the hole was caused by the 
Oswego striking the canal-boat a violent blow on the slarboard side. To 
undertake to décide from the évidence which, if any, of the other sug- 
gested accidents caused the damage is, mère guess-work. The claimants 
are entitled to a decree dismissing the libel, with costs of this court. 



PKESTON V. FIRE-EXTINSUISHER MAKUK'g CO. 721 

PeESTON V. FiRE-EXTINGUISHEB MaNUf'G Co. d ol. 

(Oireuit Court, If. B. Illinois, November 5, 1888.) 

Courts — Pederai/ Courts— Vbktje— Actions aqainst Corporations. 

Under act Cong. March 3, 1887, as modified and explained by act A.ugust 13, 
1888. requiring an action in the fédéral courts to be brought in the district of 
■whicb défendant is a résident, a New York corporation, having its principal 
ofSce in that state, and doing business in Illinois, cannot be sued in the fed; 
eral courts in Illinois. 

In Equity. On plea to the jurisdiction of the court. 
Bill by E. B. Preston against the Firè-Extinguisher Mannfacturing 
Company aiid others to enjoin the infringeinent of complainant's patent. 
Munday, Evarts (& Adcock, îoT complainunt. 
Banning de Banning de Payson, ÎOT defendanta. 

Blodgett, J. Thèse cases are now before me upon a plea filed in each 
cause to the jurisdiction of the court. The plea sets up by way of chai- 
ïeiige toi the jurisdiction of thé court the fact that this détendant, the Fire- 
Extinguisher Manufacturing Company, at the time of the filing of the 
bill of com plaint, was a corporation duly organized and existing under 
and by virtue of the laws of the state of New York ; that it bas its prin- 
cipal office, and keeps its books of account, in that city; and that no 
stockholder, pfficer, or director résides in this district or state; that said 
compàhy was not prior to nor àt the date of thé filing of the bill of com- 
plaint an inhabitant of the Northern district of Illinois, or of the state 
of Illinois. In the case oî Manufacturing Go. v. Manufacturing Co. , 34 Fed. 
Rep. 818, before me in March last, I had occasion to examine thisques- 
tion, and there came to the conclusion that, under the act of March 3, 
1887, — and the same holds good in regard to the act as explained and 
nïodified by the act of August 13, 1888, — a non-resident corporation can- 
not be sued in this district; that is, a corporation not a résident of this 
.district cannot be sued hère merely bj' service upon an agent 'or ofEcer. 
The opinion in that case bas been published, and counsel are faniiliar 
with it, Éo it is hardly necessary to quota from it. It is enough to say 
that the act of 1887 requires suit to be brought in the district whérepf 
the défendant is an inhabitant, but drops the provision in prior statùtës 
■ ùpon the subject, thât be may also be sued in any district where hé may 
be found at the time of the serving of the process. I hâve re-exkniined 
-that question. in the light of suggestions made by counsel for complainant, 
and still adhère to the conclusion there announced, that a corporation 
created.and existing solely under the laws of another state, and hayirig 
its principal office and place of business in another state and district, 
catlnot be said to be an inhabitant of this district^ and be sued hère, even 
j altbough such corporation may do business in this district through agents, 
except possibly in cases where the jurisdiction dépends solely on cîtizen- 
ship. The agents can undoubtedly be sued hère, if the case is such as 
to make them personally liable, or when an injUtlction is soughi agàinst 
v.36F.no.l2— 46 
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them. The statute of tîie state of Hlinois (section 26, c. 32, Rev. St. 111. ,) 
which provides that foreign corporations shall be subject to ail the liabil- 
ities, restrictions, and duties that are or may be imposed upon domestic 
corporations, I do not think helps the complainant in this case, as it has 
nothing to do with the question of jurisdiction, or of the tribunal in which 
suit shall be brought. It simply makes foreign corporations subject io 
the same liabilities as home corporations. It does not reach the ques- 
tion as to what tribunal you are to go into. The bill charges défend- 
ant with the infringement of a patent owned by complainant, and it was 
stated on argument as to the sufiiciency of this plea that défendant has a 
factory in thiis district, and manufactures the infringiug machines hère, 
and nowherô else, as a reason why défendant may be sued hère. It is 
very plain that if an individual, an inhabitant of another state, owned 
and carried on this factory, conducting its business through his agents 
and employés, he could not be sued in this district under the présent 
law; and I see no reason why the same rule is not applicable to corpo- 
rations of other states. In other words, it seems to me a corporation 
can, bv state comity , carry on business in a state outside of that by which 
it was created without becoming an inhabitant of such outside state. The 
plea in each case is held suffioient. 



Metropolitan Nat. Bane v. St. Louis Dispatch Co. rf a3. 
(Oireuit Court, E. D. Miisouri, E. D. November 21, 1888.) 

CilATTBL MORTGAGE— QOOD-WILI/^POKECLOSTJEB. 

A mortgage of the "machinery, type, presses, cases, furniture, paper, forms, 
and tools " of a nevrSpaper Company, together with the " good-wiïl " of its busi- 
ness, cannot be foreclosed as to the good-will after ail the tangible property 
covered by the mortgage has been alienated, worn out, or destroyed, and the 
corporation has become Consolidated with another newspaper corporation. 
Same— GooD-WiLii— Sale of Same. 

The good-will of a business is property that may be mortgaged or sold in 
connection with the business; but it cannot be sold, by judicial decree or 
otherwise, unless it be in connection with a sale of the business on which it 
dépends, and of which it is a mère incident. 
Same— Lien — Consolidation. 

Where a newspaper, whose good-will has been mortgaged, is Consoli- 
dated with another paper, and the uame of the paper is changed, and a new 
corporation is formed to pablish it, the lien, of the mortgage does not attach 
to the good-will of the Consolidated paper, though the new corporation occu- 
pied for some years the old place of business, and paid iuterest for 10 months 
on the mortgage debt. 
Same — Associated Press— Membershtp. 

Inasmuch as it appeared that membership in the Western Associated Press 
can only be sold to publishers of newspapers, and that a transfer of such mem- 
bership would not entitle the transférée to the privilèges of a member unless 
voluntarily accorded him by the association, held, that a bill would not be en- 
tertained to f oreclose a mortgage on a certiflcate of membership or share of 
stock in such association unless the association was made a party défendant. 

In Equity. On deraurrer. 
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Bill by the Metropolitan National Bank of New York, against the St. 
Louis Dispatch Company, the Dispatch Publishing Company, and Henry 
L. Sutton, trustée, to foreclose a mortgage. 

John M. Dickson, for complainant. 

Dyer, Lee & EWi» and Qhas. & G. E. Gibscm, for défendants. 

Thaykk, J. This is a suit to foreclose a mortgage. The facts slated 
in the Mil may be summarized as follows: On June 1, 1877, the St. 
Louis Dispatch Company was engaged in publishing a daily newspaper 
called the " St. Louis Dispatch," and on that day , being in need of money , 
it conveyèd its "machinery, type, presses, cases, furniture, paper, forms, 
and tools, together with the gobd-will of the St. Louis Dispatch Compaiiy, 
and its franchises of every kind and description, rights, privilèges, and 
property.including its interest in the Western Associated Press, and any 
and ail shares by it owned in the Western Associated Press," to Henry L. 
Sutton, as trustée, to secure the payment of its note for $15,000, that 
day executed in favor of F. J. Bowman, and made payable two and one- 
hîdf years after date, with interest at 9 per cent, per annum. At the 
same time it assigned and delivered to Sutton the certificate for one share 
of stock which it owned in the Western Associated Press. Subsequently 
the same property, together with much other property, was conveyèd to 
a trustée in anbther and second mortgage or deed of trust, to secure a 
further loan made to the St; Louis Dispatch Company. Under this sec- 
ond mortgage a foreclosure sale took place about a year prior to the matu- 
rity of the first mortgage. The sale so made was made subject to the lien 
of the first mortgage. The purchaser under the second mortgage took 
possession of ail of the property covered by the first and second mort- 
gages then «n esse, and immediately Consolidated the St. Louis Dispatch 
with another evening paper, called the "Evening Post." A new corpo- 
ration was formed under the name of the "Dispatch Publishing Com- 
pany," to continue the publication of the Consolidated paper, which was 
thereafter called "The Post-Dispatch." For some years after the consol- 
idation, the Post-Dispatch was published in the same building formerly 
occupied by the St. Louis Dispatch Company. The new corporation also 
enjoyed for some time ail the privilèges which accrued from the old com- 
pany's membership in the Western Associated Press, but eventually the 
Associated Press issued to it a certificate of membership, în lieu of that 
issued to the old Company, although the old certificate was, and still is, 
in the hands of the trustée in the first mortgage, to whom it was pledged. 
The new corporation (the Dispatch Publishing Company) also paid the 
interest that accrued on the Bowman note for some ten months after the 
consolidation of the two newspapers. It refused to pay the note, how- 
ever, whtm the same matured on December 1, 1879. Thereupon the 
trustée in the first mortgage demanded of the Dispatch Publishing Com- 
pany ail the property covered by the first mortgage, including the good- 
will of the St. Louis Dispatch Company, but the demand was not com- 
plied with. The bill avers that at the date of such demand, to-wit, on 
December 1, 1879, the Dispatch Publishing Company " had alienated, 
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destroyed, or gradually used up, ail the machinery, type, presses, and 
propertyof a perishable nature, ofthesaid St. Louis Dispatch Company." 
There are many other allégations in the bill, which is very prolix, but 
the foregoing are the principal averments by which the sufficiency of the 
pleading must be tested. The relief prayed for is that the court will or- 
der a sale of the good-will of the business described in the mortgage of 
June 1, 1877, and the other property therein described, or the property 
that bas since been substituted therefor, including the membership in the 
Associated Press. Complainant is now the owner of the Bowman note. 

1. The first fact to be noted is that, when the tirst mortgage matured, 
ail the tangible property covered by that mortgage had been alienated, 
worn out, or destroyed, and was no longer in the possession of the pur- 
chaser under the second mortgage. Whatever tangible property (mar 
chinery, type, presses, etc.) was then in the hands of the Dispatch Pub- 
lishing Company, had been acquired by it subséquent to the purchase 
under the second mortgage, and the property so acquired wasclearly net 
embraced by the terms of the first mortgage. The bill shows that at the 
présent time there is no property in the hands of the défendants on which 
a decree foreclosing the first mortgage can operçite, unless it is the good- 
will of the St. Louis Dispatch Company, and the membership in the As- 
sociated Press. Now, while the good-will of a business is property that 
may be sold or mortgaged, y et it is property of a very peculiarand sxr 
ceptional character. It is intangible property which, in .the nature of 
things, can bave no existence apart from a business pf sonie sort that bas 
been established and carried on at a particular place; and it çannot be 
sold by judicial decree or otherwise unless it be in connection with a sale 
of the business on which it dépends. Story, Partn. § 99; Éopertson v. 
Quiddington, 28 Beav. 529; 3 Pom. Eq. Jur. § 1355, and notes; Smith, 
Merc. Law, 188, and cases cited. As the bill dpes not show that there 
is any established business (or any tangible property for that nqatter) 
which the court can order to be sold for the satisfaction of cortiplainant's 
mortgage, it eeema clear that it cannot decree a sale of the good-will in 
question. 

2. It is claimed by complainant's counsel that the lien of the mprtr 
gage of June 1, 1877, extends to the entire business and property of the 
Dispatch Publishing Company, including its good-will , and that the court 
should so decree, and enter an order of sale accordingly. This conten- 
tion is based on the ground that the Dispatch Publishing Conipany ac- 
quired the place of business of the St. Louis Dispatch Compa,ny, and 
certain property, with the good-will attaçhed thereto, subject to the lien 
of the first mortgage, and that it subsequently paid interest for 10 months 
on the note secured by the first mortgage, and eventually consolidâtes 
the property and good-will so acquired with the good-will and property 
of another newspaper. I regard this position as untenable. , The a.cts 
referred to, neither singly nor coUectively , pperated to extend the mortgage 
lien over property not originally covered by the mortgage. If auy of the 
acts above reeited amounted to an assurnptipn of the mortgage debt by 
the purchaser.under the second mortgage, (as. tp which np o^inipnis ex- 
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presaed,) the remedy is at kw on such promise, and not by bîll to fore- 
close the mortgage. So far as the tangible property covered by the first 
mortgage is concerned, (that is to say, machinery, type, presses, etc.,) 
the bill does not show that it was wrongfully commingled with other 
after-acquired property, either by the morgagor or purchaser under the 
second mortgage, so as to become undistiuguishable. The allégation is 
that it was alienated, or gradually worn out by use, before the first mort- 
gage matured. There is no occasion, therefore, to invoke the rule that 
governs in case of a wrongful admixture of property. The bill does show 
that the St. Louis Dispatch was consolidated with the Evening Post 
seven and one-half years before this bill was filed, and that the good-wiil 
of the former paper was either destroyed or was converted to the use of 
the new company. But it by no means follows that the effect of such 
act was to make the first mortgage a lien on ail the property thereafter 
aequired and now owned by the new concern, the Dispatch Publiçhing ; 
Coinpany. If the consolidation was wrongful in so far as it afiected the 
good-will of the St.- Louis Dispatch Company, (as to which no opinion 
is expressed,) it could ouly bave the effect of rendering the wrongrdoer 
liable for the value of the good-will at the time of.its.destruction or con- 
version. Assuming that the purchaser under the second mortgage wrong- : 
fully appropriated or destroyed the good-will of the St. Louis Dispatch : 
Company, and that, a remedy once existed for such wrong, the question , 
would then aEise,.whether the remedy for tbe wrong is at lâw or jn eq^,; 
uity. It is nôt necessary to express an opinion on the latter, question, . 
for, if a bill to obtain a decree against the Dispatch Publishing Company 
for the value of the good-will in question could at one time bave been 
maintained, based on the ground that it had wrongfully appropriated or 
destroyed the good-will, itseenis clear that the right to maintain such 
bill is now barred by lâches, inasmuch as more than seven years had 
«lapsed after the wrong was committed before the bill was filed. An ac- 
tion at law to recover the value of personal property wrongfully converted ; 
or destroyed must be brought within five years, under the limitation act 
in this State; and, by analogy with the rule which prevails at law, a p'ro- 
■ceeding in equity, based on similar grounds, shouîd be held barred by 
the sanie period, even if it is possible to maintain such a proceeding in 
«quity. 

3. Sufficient reasons also exist in my opinion for refusing to order a 
sale of the shareof stock or membership in the Western Associated Press, 
which was hypothecated to secure the Bowman note.. It is évident that 
the stock in question is not property of an ordinary çharacter, such as 
may be transferred at will by the owner. The bill shows that it is only 
vendible to persons or corporations who are engaged in publishing a news- 
paper or.othèr periodical, and that no other persons or corporations are 
•eligible to membership in the association. It furthermore appears that 
the stock issued by the association is of the nature of a certificate ôf mem- 
bership therein, and that it merely entitles the holder, if he happens to 
be the proprietor of a newspaper, to réceive intelligence which 'the assôéi- 
.•ation.is: engaged in eoUecting for the benefit:ûf its:menihers..; It.is.v.éry.. 
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doubtful whether stock of that description can be pledged or mortgaged 
by the holder as security for a debt, without the consent of the corpo- 
ration by whom it is issued. From the statements contained in the bill 
with respect to the character and functions of the organization known as 
the "Western Associated Press," it appears to me clear that a purchaser 
_at a foreclosure sale of the share or stock or membership now in ques- 
tion, even if the court should order such a sale, would not acquire the 
privilèges of membership in the association, unless it should see fit to 
accord him such privilèges. Consent on the part of the corporation to 
the admission of a m ember appears to be essentiel to constitute aperson 
a member. But whether the St. Louis Dispatch Company could or could 
not of its own motion pledge its membership to secure the payment of a 
debt, it is obvious that the Associated Press is interested in the déterm- 
ination of that question, especially in view of the fact that it has long 
since adinitted another corporation to membership in place of the St. 
Louis Dispatch Company, and the question ought not to be determined 
in a proceeding like the présent, to which the association is not a party. 
Neither would it be proper to order a sale of the interest of the pledgeor 
in the certificate of stock in question, unless it appears that some valu- 
able property right or privilège would pass by such sale, which the as- 
sociation would be bound to recognize. From any point of view that 
may be taken, no relief, in my opinion, can be granted consistently with 
the averments of the amended bill, and the demurrer thereto is accord- 
ingly sustaiued. 



PowELii V. Oeegonian Ey. Co. 
(Circuit Court, B. Oregon. December 3, 1888.) 

COBPOBATTOITS— RTOCKHOLDEnS— LlABrLITIES — LANDIjORD- AND TENANT— "WaSTB. 

A corporation, being the Iesse,o of property, permitted waste thereon, for 
which the lessor, in. an action for damages, recovered a judgment for $5 800, 
and, the corporation 'being insolvent, brought suit against a stockholder 
thereof, on whose stoclî more than that amount was then unpaid, to enforce 
the payment of the judgment. ikld that. whether the original claim of the 
plaintifT for damages was or was not an "indebtedness" of the corporation 
within the scope of section 3, art. 11, of the constitution of the state, which 
déclares that a stockholder of a corporation "shall be liable for the indebted- 
ness" of the same to the amount unpaid on his stock, the judgment obtained 
thereon Is such an "indebtedness;" and any stockholder of the corporation 
is liable therefor to the plaintiS therein to the aiuount unpaid on his stock. 
(BpUabus by the Court.) 

In Equity. On demurrer to bill. 

Suit to enforce the debt of a corporation against a stockholder, 

A. L. Frazer, for plaintiff. 

Earl C. Bronaugh, for défendant. 

Deady, J. This suit is brought by the plaintiff, a citizen of Oregon, 
against the défendant, a British corporation having its principal office in 
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Dundee, Scotland, to enforce the payment of a judgment heretofore ob- 
tained by him against the Dayton, Sheridan & Grand Round Railway 
Company, to-wit, on April 8, 1887, for the sum of $5,300. 

It is alleged in the bill that the Dayton, Sheridan & Grand Round 
Railway Company is a corporation formed under the laws of Oregon, with 
a capital stock of 2,000 8hares,,of the par value of $100 each; that Joseph 
Gaston, under the name of J. Gaston & Co., subscribed 1,000 shares of 
such stock, while ail the other subscriptions to the same only amounted 
to 50i shares, which were paid in full; that in 1880 Gaston sold and 
transferred his stock, without having paid anything thereon, to BUis G. 
Hughes, who on February 27, 1884, sold and transferred the same to 
the défendant, who now is, and ever since has been, the owner of the 
same; that no part of Gaston 's subscription was ever paid-by any one, 
except the sum of $61,000, paid by the défendant, in pursuance of a 
decree given against it by the suprême court of the state, on January 14, 
1884, in the suit ot Branson v. RaïLway Co., [2 Pac. Rep. 86,] and that 
there is still due and unpaid on the same the sum of $39,000. 

That on January 29, 1887, the plaintifif conmienced an action in the 
circuit court of the state for the county of Yamhill, against the Dayton, 
Sheridan & Grand Round Railway Company, to tecover damages for an 
injury to plaintifFs property, while leased to said company, and obtained 
a judgment therein for the sum of $5,300, and at the same time served 
a notice on the défendant herein, as the successor in interest of the Day- 
ton, Sheridan & Grand Round Raihyay Company, to défend the said 
action, and that the plaintiff would look to the défendant for the payment 
of any judgment he might recover therein; that the défendant, by its 
attorneys, did make a défense to said action, and on September 12, 1887, 
caused an appeal to be taken frora the judgment therein to the suprême 
court, where the same was affirmed, with costs, amounting to $77.20, 
[16 Pac. Rep. 863;] that since July 1, 1883, the Dayton, Sheridan & 
Grand Round Railway Company has been and now is wholly insolvent, 
and has no property within the state subject to exécution; and that the 
défendant, being the owner, as aforesaid, of the stock of said company, 
on which the sum of $39,000 is due and unpaid, is liable to the plain- 
tiff, as a creditor of the company, for the amount of said judgment against 
the same. 

The prayer of the bill is that the défendant be compelled to pay into 
court on the unpaid stock of the Dayton, Sheridan & Grand Round Rail- 
way Company a sum sufficient to satisfy its indebtedness to the plaintiff, 
or that the latter hâve a decree against the défendant for the amount of 
the judgment against the company, with interest. 

The défendant demurs to the bill, for that the plaintiff, on the case 
stated in the bill, is not entitled to any relief against it. 

On the argument the only point made in support of the demurrer was 
that the claim of the plaintiff, having arisen out of a tort, is not such an 
"indebtedness" as a stockholder is liable for. 

The constitution of Oregon (article 11, § 2) provides that "corporations 
may be formed under gênerai lawsj" and (Id. § 3) enacts: 
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" The stockholders.of ail corporations and joint-stock companies shall be lia- 
ble for the indebtedness of said corporation to the amount of their stock sub- 
scribed and iinpaid, and no more." 

Section 14 of the corporation act (Comp. 1887, § 3230) provides: 

"AU sales of stock, whether voluntary or otherwise, transfer to the pur- 
chaser ail rights of the original holder or person from whom the same is pur- 
chased, and subject such purchaser to the payment of any unpaid balance due 
or to become due on such stock; but, if |ihe sale be voluntary, the seller is still 
liable to existing creditors for the araount of such balance, unless the same be 
duly paid by such purchaser." 

At common law, the members or stockholders of a corporation are not 
individually liable for the debts of the same, (Thomp. Liab. Stockh. §§ 
1, 4;) but the capital stock of a corporation is considered a trust fund 
for tlie payment of its debts (Id. § 10;) and an unpaid subseription to 
the stock of a corporation is a part of such capital stock (Id. § 11.) 

From this it appears that the rule prescribed in the constitution of the 
state, concerning the liability of stockholders, is neither more nor less 
than that of the common law. Under either thé stockholder is liable for 
the indebtedness of the corporation tô the extent of his unpaid subserip- 
tion or stock, "and no more.'' 

Several cases hâve been cited oh the argument of coiinsel for the ré- 
"Bpectiye parties, but nbne of them are altogether in point. 
' In Foundery v. Hovey, 21 Pick. 417, the statute made the stockholder 
liable for the existing debts of the corporation, if the latter failed to pub- 
lish annually the amount paid in of its capital stock and existing debts; 
and the question in the case was whether a claim for unliquidated dam- 
ages, arising ont of a breach of a contract to maivufacture certain articles, 
was a"debt" within the statute. And although the statute was in efîect 
a pénal one, the court held that "ail such claimsfor damages were in- 
tended to be included in the term 'debts.'" Id. 454, 455. 

In Carver v. Manufackiring Oo., 2 Story, 432, à statute that made a 
member of any manufacturing corporation individually liable for ail 
"debts contracted" during his membership was held to be remédiai in 
its character, and the phrase "debt contracted," as used therein, to in- 
clude a claim for unliquidated damages growing out of a tort, — the in- 
' fringèment of a patent. 

But in both thèse cases the question only arose incidentally on the ëx- 
; elusion on accôunt of interest of a witness, and in the former one it ap- 
pears to haVe been decided without any considération. 

In ffaynea v. Brown, 36 N. H. 545, under a statute which made the 
stockholders in a corporation liable for"all debts and contracts" thereof 
while it on^titted to file for record a, certificate of the amount of its capi- 
tal stock, "it was held that the right to recover against the stockholder 
was not liniited to liquidated claims, but included an open account for 
work and labor, 

• In Insurance Co. v. Meeher, 37 N. J. Law, 282, it was held that under 
a statute giving an action in favor of a "créditer "against the heirs and 
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devisees of a "dëbtor," the former might maintain an action against the 
heir for unliquidated damages arising ont of a breach of covenant, 

A statute of Missouri provddes that every corporation shall give notice 
annually in a newspaper "of ail the existîng debts of the corporation," 
and a failure to do so makes each stockholder liable for ail the debts of 
the Company then existing, and for ail that shall be contracted before 
such notice shall be given. 

In Cable v. McCune, 26 Mo. 371, it was held, in a suit brought under 
the statute, against a stockholder, to enforce the payment of a judgment 
obtained against the corporation for damages caused by its négligence in 
docking a steam-boat, that the stockholder was not liable. The ground 
of the décision is that the statute is pénal, and therefore the word "debt" 
ought to be taken in "that limited and definite sensé to which long-estab- 
lished usage has restricted it;" and that the use of the word "contracted," 
with référence to the "debt" which a stockholder may become liable to 
pay, indicates clearly that it was the intention of the législature to limit 
such liability to debts arising out of contract and not a wrong. 

A statute of New York made each stockholder of the Buffalo Hydraulic 
Association holden to the amount of his stock, "for the payment of debts 
contracted by the corporation;" and any person having any demand 
against said corporation "might sue any stockholder, and recover the 
same, provided no stockholder should be obliged to pay more in the 
whole thau the amount of his stock at the time the debt accrued. 

In Heacock v. Sherman, 14 Wend. 68, it was held, in an action against 
a stockholder of this corporation, that the term "debt," as used in this 
act, was limited to claims arising out of contract, and did Uot include 
one for damages, arising out of the wrong of the corporation. It was ad- 
mitted that the word "demand," standing by itself, was comprehensive 
enough to include the claim. But it was said that the liability of the 
stockholder was first fixed and limited to the "debts" of the corporation, 
and the word "demand" was not used for the purpose of eularging this 
liability, but in a clause only intended to further the remedy; and that 
the subséquent phrase, "the debt accrued," used in limiting the amount 
of the stockholder's liability, clearly qualifies the enlarged sensé of the 
word "demand, "and shows that it was used by the législature "to dénote 
a demand arising on contract." 

A statute of Michigan provides that every stockholder of a corporation 
shall be individually liable for ail labor performed for the corporation, 
and for ail debts of the same, to an amount equal to his stock when "such 
debt was contracted and suit commenced thereon." 

In Bohn v. Brmm, 27 Mich. 503, it was held, in a suit brought under 
this act against a stockholder in a railway corporation to enforce the pay- 
ment of a judgment obtained against said corporation for damages caused 
by its négligence in carrying a passenggt, that the stockholder was not 
liable, for the reason that such damages are not a "debt" within the 
meaning.of the statute, and that the putting the claim for them into a 
judgment against the corporation did not change their character in thi» 
respect. 
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The statute (Comp. 1887, § 3230) does not undertake to déclare or 
definewhat debts or claims a stockholder in an Oregon corporation shall 
be liable for; nor does it appear that the législature, under the constitu- 
tion, bas the power to do so. 

It is admitted by the demurrer that the défendant bas been a stock- 
holder in the corporation against whom the judgment in question was 
given since February 27, 1884. Its liability as such stockholder must 
then dépend on the proper construction of the term "indebtedness," as 
used in the section of the constitution above quoted. 

The provision in the constitution on the liability of stockholders is 
neither remédiai nor pénal. It gives no new right to the créditer, nor 
does it impose any extraordinary liability or penalty on the stockholder. 
It is therefore not to be construed liberaUy orloosely with a view of mak- 
ing the remedy adéquate to the redress of some pre-existing hardship or 
wrong, nor strictly because of its pénal character. 

According to Worcester, "indebtedness" means"the state of being in- 
debted." 'ïïie indebtedness of a corporation is, then, the sum of its 
debts. And so it will be convenîent to consider the constitutional pro- 
vision as if it read, "shall be liable for the debts of said corporation." 

"The légal acceptation of debt is asum of money due by certain and 
express agreement; as by a bond for a determinate sum; a bill or note; 
a spécial bargain; or a rent reserved on a lease; where the quantity is 
fixed and specified, and does not dépend on any subséquent valuation to 
settle it." 3 Bl. Comm. 154. And where the agreement to pay is im- 
plied by law, the sum to be paid is also à debt. Blackstone (bk. 3, p. 
158) says: "Every person is bound and hath virtually agreed to pay 
such particular sums of money as are charged on him by the sentence, 
or assessed by the interprétation of the law. * * * Whatever, there- 
fore, the laws order any one to pay, that becomes instantly a debt, which 
he hath beforehand contracted to discharge." This includes a judgment 
for a particular sum of money. 

In Qray v. Bennett, 3 Metc. 526, it is said that "theword 'debt' is of 
large import, including not only debts of record, or judgments and debts 
by specialty, but also obligations arising under simple contract, to a very 
wide extent; and in its popular sensé includes ail that is due to a man 
under any form of obligation or promise." 

In Crouch v. Griâley, 6 Hill, 250, it waa held that a discharg^in bank- 
ruptcy from aU the "debts" owed by the bankrupt at the filing of bis 
pétition, did not discharge him from a claim for damages for a tort which 
was in suit at the filing of the pétition, but had not then ripened into 
Judgment. 

In Kellogg v. Schuyler, 2 Denio, 73, it was held that a claim for damages 
fora trespass was not a "debt" within the bankrupt act, and therefore 
was not affected by the bankrupt's discharge, although the claim was in 
suit at the time, and a verdict had been found for the plaintiff. In dis- 
posing of the case, the court, in speakingof the claim, said: "Until judg- 
ment is rendered there is no debt which is reached by the discharge." 

In Zimmer v. Schleekauf, 115 Mass. 52, it was held that a claim for 
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damages for sïander and malicîous prosecution was net a "debt" or "lia- 
bility contracted" by the bankrupt, and was therefore net affected by a 
discharge of the bankrupt under the act of 1867. The claim for dam- 
ages was in suit when the proceeding in bankruptcy was commenced, 
and there had been a verdict for the plaintifif on which a judgment was 
given thereafter, but before the discharge. In delivering the opinion of 
the court Chief Justice Gray said: "A claim for damages in an action 
of tort does not become a debt by verdict before judgment." See, also, 
as to what is a debt, Burrill's Law Dict. ; Rap. & L, Law Dict. ; Whart. 
Leg. Max. 

The nature of the plaintitF's property and the damage to it, for which 
the judgment was obtained, is not stated in the bill; but it was under- 
stood on the argument that the property was a warehouse at Dayton, on 
the Yamhill river, which the lessee negligently permitted to be washed 
away during a season of high water. In other words, the claim was un- 
liquidated damages, alleged to hâve been caused by a permissive waste. 

Such a claim is not a "debt" in any ordinary sensé of the word. Nor 
do I see any good reason why the term "indebtedness," as used in the 
constitution, with référence to corporations, should be construed to in- 
clude such a claim. But it is not necessary now to décide that question, 
and it may be left to the détermination of the suprême court of the state, 
whose office it is to expound the constitution thereof. 

When this claim for unliquidated damages became, by the action of 
the parties under the direction and the limitation of the law, a judgment 
against the corporation for a definite sum of money, it became, in my 
opinion, an "indebtedness" of such corporation; and any person then or 
since, being a stockholder thereof, at once became liable to the plaintiff 
for such debt to the amount unpaid on his stock. 

A claim for unliquidated damages may become a "debt" against a 
corporation otherwise than by judgment. For instance, the corporation 
may bave compromised with the plaintiff, and given him its note for a 
portion of this claim in satisfaction thereof, or, being satisfied of the 
justice of the claim, or the impolicy of contesting it, may hâve given its 
note for a full amount thereof. In this way the claim would become a 
"debt" of the corporation, within the strictest définition of the term, and 
the liability of the stockholder would commence, 

The effect of allowing the plaintiff to take a judgment on this claim, or 
of his obtaining one notwithstanding a défense thereto by the corpora- 
tion , is the same, in this respect, as a voluntary liquidation thereof. What 
was once a mère claim for an undetermined amount, becomes in either 
case a "debt," — a légal obligation to pay a definite sum of money. 

Assuming that there is neither fraud nor collusion in the premises, 
whatever indebtedness a corporation may lawfuUy contract or incur, the 
stockholder, to the amount of his stock, is bound to pay. Such is the 
obligation which the law, under thèse circumstances, raises in favor of 
the creditor of the corporation and against a stockholder thereof. 

On the facts stated in the bill the plaintiff is entitled to the relief sought. 
The demurrer is overruled. 
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In arriving at this conclusion no considération has been given to the 
allégations in the bill, concerning the notice to the défendant of the ac- 
tion against the Dayton, Sherîdan & Grand Round Eailway Company, 
and the défense made to thè same by its attomeys. 



BoTTOMLY V. Spencer et al. 
(Circuit Court, 8. J). Minois. November 28, 1888.) 

1. DOWER— ReLEASB— ACKNOWLBDOMENT. 

A sealed agreement éûtered into between a husband and wife in 
whereby the' latter, for a valuable considération, agreed to release ail claim 
which she then had ormight thereafter hâve in her husband's property, but 
which was not acknowledged bef ore a proper oiBcer, as requlred by statute in 
Illinois, is not effectuai as a release of dower in lands in that state, as th& 
law then stood. 
». Same— Equitable Jointueb. 

Neitherwill such agreement bar dower by "équitable jointure," as sucb 
jointure must be made before marriage. 
8, Same— VoiD Relbasb^Rbturn of Considebation. 

The husband having deserted his wife and children, without showing suffl- 
cient cause theref or, 35 years before his death, the wife will not be compelled 
to return the considération (less than f 500) received by her for her agreement, 
before dower is assigned. 

In Equity. Bill for dower. 

BiU filed by Judith Bottomly against Sarah Raymond Spencer and 
others. 

W. J. Fairman and Sanders & Bowera, for complainant. 
Eînaker & Rinaker, for défendants. 

_Allen, j. On the 27th day of November, 1884, the complaînant 
fîled her bill in this court for dower, alleging her résidence to be at Brad- 
ford, in the county of York, England; and that on the 25th day of No- 
vember, 1832, at that place, she was lawfuUy married to Miles Bottomly, 
who lived with her as husband until the year 1845, when he left Eng- 
land for the United States, and settled in Macoupin county, 111. , where 
lie continued to réside until his death, which Occurred the 5th day of 
August, 1880; that the said Miles Bottomly, after reachiiig arid setÙing 
in Macoupin county, 111., assumed, and alterwards up to his death was 
known by the namé of William Spencer; that he was at the time of his 
death seized of valuable real estate in this district, (describing it,) and 
that he died testate. The personal représentatives and legatees under 
the will are made parties défendant, and the bill prays for the assignment 
of dower in the described real estate to complainant, and for other relief. 
The separate answer of Sarah Raymond Spencer is filed, in which the 
respondent dénies aU the material allégations in the bill, and insists that 
shè wâs lawfuUy married to William Spencer in Macoupin county, 111., 
on the 6th day of February, 1855, and lived with him as his lawful, 
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wife from that date to bis death, and that as the fruits of this marriage 
there had been born to her and the sajd William Spencer seven children, 
to-wit, Mary Ann, William Henry, Joseph Franklin, Thomas H., John 
Wesley, Samuel I., and Daiey M. Spencer, ail of whom are legatees in 
the wÛl, and assisted respondent and their deceased father in accumulat- 
ing the estate of which he died seized. Mary Ann Spencer also an- 
swers the bill in déniai simply of the truth of its substantial allégations. 
A great deal of testimony was taken in England and this country, but it 
présents no conflict with référence to any material fact in the case, estab- 
lishing beyond any question that the complainant and Miles Bottomly 
were married in the county of York, England, in 1832; that tbey lived 
together as husband and wifetill about the year 1845, there having been 
born to them seven children; that some time in the last-mentioned year 
Miles Bottomly, without any knowu cause, abandoned the complainant, 
bis wife, and their seven children, and came to the United States, locating 
in Macoupin county, 111. , where, assuming the name of William Spencer, 
he in 1855 married Sarah Raymond, the executrix, and lived with her, 
and held her out to the world as his wife, up to the time of his death, 
which took place in 1880. As a resuit of the second marriage seven 
children were born in this country, each being named among the legatees 
under Spencer's will. Under the proof no blâme attaches to the de- 
fendant Sarah Raymond Spencer, mother of the second set of children. 
She evidently supposed Miles Bottomly, whom she knew only by the 
name of William Spencer, capable of contracting the marriage relation, 
and ever afterwards, till her supposed husband's death, demeaned her- 
self in a wifely mahner. 

The case présents, then, but questions of law. Miles Bottomly, at the 
time of the performance of the marriage ceremony, intended to make Sa- 
rah Raymond his wife, was the lawful husband of the complainant, and 
thèrefore incapable of becoming the husband of another woman. In 
neither of the answers to the bill is there any contention that the former 
marriage had been dissolved, or that complainant had released her 
dower, or was in any manner barred from insisting upon its assignment. 
In the testimony, however, is to be found a writing, which bears the sig- 
nature of the complainant and William Spencer, and is as follows: 

" Whereas, thereis matter of dispute between Judith Bottomly and William 
Spencer concerning the arrangement and settlement of certain clalms and de- 
mands heretofore made and no w insisted upon by said Judy against the prop- 
erty and estate of said William Spencer, and whereas it is the désire of said 
Judy and the said William Spencer now to make a final and f ull settlement of 
said dispute, and to hâve ail of said demands and claims flnally and fuUy set- 
tled, paid off, and discharged, and to hâve the property and estate of said 
William Spencer to be from this day lience forth and forever f reed, discharged, 
and released of and from any and ail claim, right, title, or interest of the said 
Judy, her heirs, executors and administrators, of, in, and to or against the 
property or estate of every name, nature, and description of the said William 
8pencer; now, thèrefore, this agreement this day made and entered into by 
and between the said Judy Bottomly, of Bradford, in Yorkshire, England, 
party of the iirst part, and the sàid William Spencer, of the state of Illinois, 
party of the second part, witnesseth, that the said party of the flrst part, for 
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and in considération of the aura pt one hundred English gold sovereigns, the 
receipt whereof is hereby acknowledged, doth hereby release and discharge the 
said William Spencer of and from ail daims or demands of every name nat- 
ure or desieription which I now iiave, or hâve any righl, or title, or ground, 
or supposed right, title, or ground to make, or which I might hereafter make 
upon the said William Spencer, and I further hereby agr^e to and do hereby 
release ail of the property, real, personal, or mixed, which the said William 
Spencer now has or may hereafter acquire, of and from ,any, ail, and every 
claim, demand, interest, or title which I now hâve or daim to hâve, or which 
I do or might assert against his said estate, and hereby forever release ail of 
the said property of said William Spencer of and from ail claim for myself, my 
heirs, executors and administrators; and the said William Spencer, for and in 
considération of said agreements and release hereinabove made by said Judy 
Bottonily, do hereby give and pay to said Judy the said sum of one hundred 
English gold sovereigns, and do hereby agrée to, and do by thèse présents for 
myself, my heirs, executors and administrators, release ail daim, right, or 
title, or interest which I now hâve of, in, or to any of the property which now 
belongs tO or is possessed by the said Judy Bottomly. In witness whereof the 
said parties of the flrst and second parts hâve hereunto set their hunds and 
seals this 9th day of June, A. D. 18(38. 

"Witness: C. Johnson, 'X' Judy Bottomly. [Seal.] 

"H. M. Pettingill. Wilmam Spenoek. [Seal.] 

"Witness: W. G. Scakritt.» 

While this paper is dated June 9, 1868, the proof is clearthat the 
name of William Spencer was signed to it about two days before his 
death, in 1880. In the brief submitted by counsel for défendants it is 
contended that complainant is estopped by the above contract or instru- 
ment from claiming dower in the real estate of her deceased husband; 
that, while she had not released her dower in any of the methods or ac- 
cording to the forma prescribèd by the statute, yet that such a condition 
of things exist in this case as to warrant a court of equity to refuse com- 
plainant the relief sought, and decree that she be barred of dower by 
what is known as "équitable jointure;" and cite McGee v. McGee, 91 111. 
648, in support of this view. The authorities referred to do not sustain 
the position. While a jointure in equity does not require ail the partic- 
ularities of a jointure at law, still it is fundamental that it be made be- 
fore marriage. Bac. Abr. Dower and Jointure, "G.;" 2 Bouv. Inst. 253. 
The instrument quoted, made by complainant June 9, 1868, is inefïectual 
as a release of dower, even admitting that it was intended as such, and 
that William Spencer so accepted it and appended his signature thereto 
on the day it bears date. The suprême court of Illinois, in BiUe v. Knecde, 
109 III. 653, upon this point say: 

"It is clear that until 1869 a married woman could not dispose of or bar her 
right to any interest she might hâve in land, including the right of dower, 
whether inchoate or otherwise, by nierely joining with her husband in a deed, 
unless the deed was duly acknowledged by her before a proper'offlcer, as 
shown by the offlcer's certificate, in the form required by the statute." 

The claim is made by defendant's counsel that complainant should at 
least be compelled to return the 100 English gold sovereigns, with inter- 
est, before receiving dower. This view cannot be admitted. Miles Bot- 
tomly, afterwards William Spencer, has shown no sufficient cause for 
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desertîng the complaînant, his wife, and their seven young children, in 
England, 35 years before his death, leaving this wife to struggle for their 
support, and the money — less than $500 — ^mentioned in the contract be- 
fore referred to was probably a scant contribution to those to whom he 
Tvas under every obligation to care for and protect. If this was even a 
hard case, so far as défendants are concemed, it would furnish no suffi- 
cient reason for refusing couiplainant her légal rights under the well set- 
tled doctrine so repeatedly announced by the courts in this country. 
Under the bill, answers, and proofs a decree for dower as prayed for will 
pass, and commissioners be appointed to assign the same. 



Jessup et d, V. Illinois Cent. R. Co. d al. 

(Circuit Court, If. S. Blinois, November 26, 1888.) 

1. Eailroai» Companibs—Lbases— Action to Enf'oece— Parties. 

Â bill to enforce an alleged lease averred that the C. Co. leased itB roàd to 
the D. Co. for 40 years; that the latter then leased its road for 20 years to dé- 
fendant, whicb agreed to assume the lease of the C. Co. ; that the 20-year lease 
has ezpired, ànd défendant refuses to pay the rent reserved on the lease of the 

C. Co. Seld that, the object of the bill being to compel défendant to occnpy 
the C. road for the balance of the 40 years, the D. Co. was a necessary party. 

8, Same— Consolidation of Company. 

An arerment in the bill that défendant has obtained control of the stock of 
the D. Co, does not show that the two companies hâve become merged intp 
one, but simply that défendant has obtained a majority of the stock of the 

D. Co. 

8. COUBTS— FEDERAL COUBTS—JOKISDICTION— SERVICE OF PbOCESB. 

Under act Cong. March 8, 1887, as amended and inodifled by act August 13, 

1888, requiring an action in the fédéral courts to be brought in the district of 

whicb défendant is a résident, the fédéral courts of Illinois cannot obtain ju- 

risdiction of an lowa corporation by service of process. 

<L Pkactioe in Civil Cases— Motion to Dismiss— Pabties—Pailurb to Sebvb. 

A co-defendant may move to dismiss, where complainants have not brought 
before the court a necessary party, named as a défendant in the bilL 

In Equity. On motion to dismiss bill. 
T. Dewili Owyler and Lyman & Jackson, for complainants. 
Francis 0. Lyman, for défendant Cedar Falls & Minnesota Railroad 
Company. 

John N. Jewett, for défendant Illinois Central Railroad Company. 

Blodgett, J. This case is now before the court on a motion by the 
défendant the Illinois Central Railroad Company to dismiss on the 
ground that the Dubuque & Sioux City Railroad Company, an lowa cor- 
poration, is made a party défendant in the case, but has not been served 
with process, and has not appeared; the moving party insisting that the 
Dubuque & Sioux City Railroad Company is, upon the issue made by 
the bill, so far interested in the subject-matter of the controversy as to 
make it an indispensable party to the suit, and without which the suit 



736 FEDERAL REPORTER. 

ought uot to proceed as against the other défendants. The bill upon its 
face makes the Dubuque & Sioux City Railroad Company, wMch is 
stated to be an lowa corporation, created and organized under the laws 
of the state of lowa, and having its principal office therein, and a citi- 
zen of lowa, party défendant, aiid prays process and decree against it, 
but that Company bas not been served with process and bas not ap- 
peared. The rule is elementary that, whenever the want of proper par- 
ties appears upon the face of the bill, it constitutes a good cause of de- 
murrer. Story, Eq. PI. §541; 1 Daniel, Ch. Pr. 558. Hère one défend- 
ant seeks to hâve the bill dismissed on motion, because the complainants 
hâve not brought before the court one of the défendants named in the 
bill; and this absent défendant, as the défendant making the motion in- 
sists, is a necessary party to the controversy. This principle seems to 
be fully sanctioned by the case of Picquet v. Swan, reported in 5 Mason, 
561, the opinion being by Justice Story That was a case brought by 
Picquet against Swan and others in the circuit court of the district ol 
Massachusetts. Swan was made a défendant, but was at that time re- 
siding in a foreign country, and did not appear after the lapse of one 
full term, and perhaps part of another; and, after some efforts had been 
made by the service of a copy of the bill upon him to get him before the 
court, the other défendants moved to dismiss because Swan was a neces- 
sary party to the proceeding, and had not been brought before the court. 
In disposing of the motion judge Story said: 

"Upon the actual structure of the bill it is very clear that Swan is a neces- 
sary party, and that no relief can be had against the other défendants until 
the debt is estaWished against him. The whole frame of the bill points to this 
conclusion; and the process and proceedings to compel Swan to eome in ail 
show that he is deemed an indispensable party, or, in the sensé of a court of 
chancery, an active and not merely a passive party. * * * The gênerai 
principle is perfectly well settled that the défendant raay hâve the bill of the 
plaiiitiff dismissed fornon-prosecution, if the plaintiff does not proceed within 
a reasonable time. * * * The présent is a case where co-defendants, hav- 
ing answered, insist upon the right to dismiss the bill on accouut of the non- 
proseoution of the same against Swan. It would be an intolérable grievance, 
if co-defendants could not insist upon such a right; for it might otherwise 
happen that the cause could not be brought to a hearing against them alone, 
and thus they might be held in court for an indetinite period, perhaps during 
their whole lives, and very valuable property in their hands be incapable of 
any safe aliénation. No court of justice, and least of ail a court of equity, 
could be presumed to sufEer its practice to become the instrument of such gross 
mischief. We accordingly flnd it very clearly estaWished that a co-defendant 
possesses such a right. " 

The bill in this case allèges that, in the month of September, 1866, the 
Gedar Falls & Minnesota Railroad Company, a corporation of the state 
of lowa, authorized to construct and operate a railroad from Cedar Falla 
in said state, along the Cedar valley to the south line of the the state of 
Minnesota, made a lease for the term of 40 years of its entire railroad 
and railroad property to the Dubuque & Sioux City Railroad Company, 
at a fixed rental of $1,500 per year for each mile of road operated, wiïh 
provisions for an increaae of such rental in case the earnings per year 
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should exceed a certain sum; that in the month of September, 1867, said 
Dubuque & Sioux City Railroad Company leased its railroad and its 
equipment, and property pertaining to its road, to the Illinois Central 
Railroad Company for the term of 20 years from the Ist day of October, 
1867, with the option to make such lease perpétuai at any time during 
the said term of 20 years, and in said lease was the foUowing clause in 
regard to the leasè of Seijtember, 1866, of the Cedar Falls & Minnesota 
Railroad to the Dubuque & Sioux City Railroad Company: "Itisfurther 
agreed that the party of the second part (the Illinois Central Railroad 
Company) shall assume the lease made by the party of the first part with 
the Cedar Falls & Minnesota Railroad Company." It is further alleged 
in the biU that the lease made in September, 1866, of the Cedar Falls & 
Minnesota Railroad to the Dubuque & Sioux City Railroad Company, 
was made in pursuance of a plan on the part of the Illinois Central Rail- 
road Company by which the Dubuque & Sioux City Railroad Company 
was first to obtain control of the Cedar Falls & Minnesota Railroad, and 
then the Illinois Central Railroad Company was to take the lease of the 
Dubuque & Sioux City Railroad, so as to give the Illinois Central Rail- 
road Company control of both thèse lowa railroads, and that in further- 
ance of this plan the Cedar Falls & Minnesota Railroad Company made 
a mortgage of its railroad then constructed and thereafter to be constructed, 
and the franchises and property pertaining thereto, to the complainants 
in this suit as trustées, to secure the issue of bonds to the amount of 
$1,407,000, to be negotiated by the Cedar Falls & Minnesota Railroad 
Company, and the proceeds used in the completion of its road; and by said 
mortgage the rentals secured by said lease of the Cedar Falls & Minne- 
sota Railroad were pledged for the payment of the principal and interest 
of this issue of bonds. That said bonds were issued and sold upon the 
market on the faith of such pledge of the rentals of said road, with the 
knowledge and consent of the Illinois Central Railroad Company, and 
the proceeds of such bonds applied to the construction of said railroad; 
and that each of said bonds had at the time it was sold an indorsement 
upon the back thereof, made with the knowledge and approval of the 
Illinois Central Railroad Company, stating, in substance, that the lease 
of the Cedar Falls & Minnesota Railroad Company to the Dubuque & 
Sioux City Railroad Company had been assumed by the Illinois Central 
Railroad Company, and that the minimum rent of said lease was more 
than sufficient to meet the entire interest on said issue of bonds. The 
bill does not state in terms that the lease of the Dubuque & Sioux City 
Railroad Company bas expired, nor does it state whether the Illinois 
Central Railroad Company has exercised its option to make the lease per- 
pétuai, but the court will take judicial notice of the lapse of time, and 
that the 20-years" term created by the lease had expired at the time this 
bill was filed; and, as the bill coi^tains no allégation that the lease has 
been extended or made perpétuai, the court must assume that it has not 
been so extended, and that the lease is at an end as between the parties. 
The bill also charges that since about the 27th of September, 1887, the 
Illinois Central Railroad Company has refused to pay the rentals reserved 
v.36F.no.l2— 47 
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in tbe lease of the Cedar Falls & Minnesota road, and daims that the 
Dubuque & Sioux City Railroad Company is now the lessee of the Cedar 
Falls & Minnesota road; that the default has been made in the payment 
of the interest on said bonds; and that it has become the duty of com- 
plainants, as trustées under tlie mprtgage, to enforce the payment of the 
rental, and fBrèclose said mortgage. The bill also sets out varions other 
matters, such as that the Illinois Central Railroad Company has obtained 
the control of the stock of the Dubuque & Sioux City Railroad Com- 
pany, and that the oflBcers of the last-named company bave been selected 
by the Illinois Central Company; that the Illinois Central Company 
has not so conducted the business of the Cedar Palis & Minnesota road 
as to make it profitable, and secure the increase of rental contemplated 
by the lease; but I do not see that thèse allégations are in any way ma- 
terial to the disposition of this motion. The bill prays a decree and 
finding by the court to the effect that the lease of the Cedar Falls & Min- 
nesota Railroad is binding on the Illinois Central Ra.ilroad Company for 
the full term of 40 years from the date thereof, and that the lUiuois 
Central Railroad Company is bound to continue to occupy and operate 
the Cedar FaUs & Minnesota Railroad, and to pay rentals in pursuance 
of said lease, and to perform ail the covenants and conditions to be per- 
fornied by the lessee under said lease. ' 

Uponthis statement of the scope and nature of the bill and the relief 
asked the question arises, does this bill upon its face show the Dubuque 
& Sioux City Railroad Company to be a necessary party to this suit? 
What parties must be before the court in order to enable a court of equity 
to proceed, is Btated in Story, Eq. PI. § 72, as foliows: 

"It has been remarked that courts of equity adopt two leading principles 
for determining the proper parties to a suit. One of tliem is a principle ad- 
mitted in ail courts upon questions affectiiig the suitor's persori and liberty, 
as well as his property, namely, that the rights of no man shall be finally de- 
cided in a court of justice uniess he himself is présent, or at least unless he 
has had a full opportunity to appear and vindicate his rights. The other is 
that, when a décision is made upon a particular subject-matter, the rights of 
ail persons, whose intereSts are immediately connected with that décision, and 
affected by it, shall be piovided for, as far as they reasonably may be. * * * 
It is the constant aim of courts of equity to do complète justice, by deciding 
upon and settling the rights of ail persons interested in the subject-matter of 
the suit, so that the perfornaance of the decree of the court may be perfectly 
safe to those who are cotnpelled to obey it, and also that future litigation may 
be prevented." 

Then, at section 138,, he says: 

"If the défendants actually before the court may be subjected to undue in- 
convenience, or to danger of loss, or to future litigation, or to a liability un- 
der the decree, more eitensive or direct than if the absent parties were before 
the court, that of itself will in many cases furnish a sufflcient ground to en- 
force the rule of making the absent persons parties." 

The doctrine as to who are indispensable parties is very clearly stated 
by the suprême court in Barney v. Baltimore Oity, 6 Wall. 284, as foliows: 

'*The learning on the subject of parties to suits in chancery Is copious, and 
within a limited extent the principles whioh govern their introduction are flex- 
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ible. There is s, class of persons îiaving such relations to the matter.in con- 
troversy, mérely formai or otherwise, that while they mày be calléd proper 
parties, thé court will takéno açcount of the omission to make them parties. 
There is another class of persons whose relations to the suit are such that, if 
their interest atid their absence are formally brought to the attention of the 
court, it will require them to be made parties, if within its jurisdiction, be- 
fore deciding the case ; but if this cannot be done it will proceed to administer 
such relief as may be in ils power, between the parties before It. And therô 
is a third class, whose interests in the subject-matter of the suit and in the 
relief sought are so bound up with that of the other parties that their légal 
présence as parties tothe proceeding is an absolute necessity, withont which 
the court cannot proceed. In such cases the court refuses to entertain the suit 
when thèse parties cannot be subjeçted to its jurisdiction. This class cannot 
be better described than in the language of this court, in Shields v. Barrow, 
[17 How. 130,] in which a very able and satisfactory discussion of the whole 
subject is had. They are there said to be ' persons who not only hâve an in- 
terest in the controversy, but an interest of such a nature that a final decreé 
cannot be made without either afEecting tiiat interest or leaving the contro- 
versy in such a condition that its final détermination may be wholly inconsist- 
ent withequity and good conscience.' " 

It is manifest that this suit involves a construction of the lease made 
by the Dubuque & Sioux City Railroad Company to the Illinois Central 
Railroad Company. It raises the question whether by that lease the 
JUinois Central Company assumed the lease of the Cedar Falls & Minne- 
sota Railroad for 40 years from its date, and is bound to operate said 
Cedar Falls & Minnesota road, and pay rentals therefor. for the ejîitire 
term, notwithstanding the expiration of the lease of the Dubuque & Sioux 
City road. By the showing of the bill the Illinois Central Railroad Com- 
pany made no contract in regard to the matters in controversy directly 
, with the Cedar Falls & Minnesota Company. The entire relation be- 
tween the Illinois Central Railroad Company and the Cedar Falls & Min- 
nesota Railroad Company is created by the lease of the Dubuque & Sioux 
City Railroad Company, and the clause in that lease assuraing the lease 
of the Cedar Falls & Minnesota Railroad; and the important and natural 
question will be, in the light of the terms of the lease itselfand of the 
surrounding circumstances, was it the intention of the parties to the lease 
ofthe Dubuque & Sioux City road that the assumption clause should 
bind the Illinois Central Company for the entire term of the lease of the 
Cedar Falls & Minnesota road, or was it their intention that the as- 
sumption clause should cease, and the Cedar Falls & Minnesota road be 
returned to the Dubuque & Sioux City Companyat the expiration ofthe 20 
years, if the lease was not extended, or was this assumption clause in the 
contract a provision within the control of the partieswho made it, so that, 
oven if by its terms the assumption was for the full term of the lease of the 
Cedar Falls & Minnesota Railroad , y et it was compétent for the parties to re- 
scind or change it, or, yet furlher, if the Illinois Central Company, by rea- 
son of the facts stated in the bill,shall be held, as towards the holders of 
thèse bonds, to be estopped frora denying that the assumption ofthe lease 
wasfor the full term of 40 years, still the Dubuque & Sioux City Company 
is a necessary party to the bill, in order that it, too, may be decreed to 
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be bound by such estoppel? The bill shows that the lease of the Du- 
buque & Sioux City road, under which the relations with the Cedar 
Falls & Minnesota road existed, has expired by its own terms; and it 
also shows, àt least inferentially, that the Cedar Falls & Minnesota road 
is now again in possession of the Dubuque & Sioux City Railroad Com- 
pany, and that, by the understanding and conduct of the parties to the 
lease of the Dubuque & Sioux City Railroad, the Dubuque & Sioux City 
Railroad Company has resumed its possession and control of the Cedar 
Falls & Minnesota road. And the question arises, should this posses- 
sion be divested, and the Illinois Central Railroad Company compelled 
to reoccupy and continue to operate the Cedar Falls & Minnesota road 
for 20 years more, without allowing the Dubuque & Sioux City Railroad 
Company to be heard in the premises? If the Dubuque & Sioux City 
Eailroad Company is not heard, the Illinois Central Railroad Company 
may be placed in the position of being compelled by the decree of this 
court to operate the Cedar Falls & Minnesota road, and pay rent therefor, 
and the Dubuque & Sioux City Railroad Company not be concluded by 
such decree. T?he Illinois Central Railroad Company might therefore be 
placed under a decree which it might be impossible for it to perform, or, 
in the language already quoted from Story's Equity Pleadings, the Illi- 
nois Central Company, by such a decree as is asked, might be subjected 
to "undue inconvenience, or to danger of loss, or to future litigation," if 
the Dubuque & Sioux City Company is not brought into this case, so as 
to be bound by the decree. It sufRciently appears upon the face of this 
bill, as it.seems to me, that the Dubuque & Sioux City Railroad Com- 
pany has a direct interest in the event of this suit. This lease of the 
Cedar Falls & Minnesota road may be a valuable asset of the Dubuque 
& Sioux City Railroad Company, if not now, in the future; and when 
the lUinois Central Railroad Company should seek to re-enter and résume 
the opération of the Cedar Falls & Minnesota road, if a decree to that 
effect should be entered by this court, the Dubuque & Sioux City Rail- 
road Company might resist such action, and compel the Illinois Cen- 
tral Railroad Company to resort to the courts to obtain such posses- 
sion. Hence it seems to me that this is clearly a case where the suit 
cannot proceed to a final decree, as prayed for by the complainant, in jus- 
tice to ail the parties involved in the controversy, without having the 
Dubuque & Sioux City Railroad Company before the court. If such a 
decree as is asked for by the complainants is entered, certainly the Du- 
buque & Sioux City Railroad Company should be concluded thereby, so 
that the Illinois Central Railroad Company will hâve a clear right to per- 
form the decree as againstthe Dubuque & Sioux City Railroad Company. 
This suit was commenced the Ist of March, 1888. The défendant 
the Illinois Central Railroad Company filed its answer on the 9th of May 
last. The appearance of the Cedar Falls & Minnesota Railroad Company 
seems to bave bèen entered, without service of process, on the 23d of 
March last, but no answer has been ûled by that Company. A replica- 
tion, however, was filed to the answer of the Illinois Central Railroad 
Company, and the case is now at issue, so far as that company is con- 
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oerned. Under the act of March 3, 1887, in regard to the jurisdietion 
of the United States courts, and the amendatory and explanatory act of 
August 13, 1888, no jurisdietion of the Dubuque & Sioux City Railroad 
Company can be obtained in this district by the service of process. If 
the Dubuque & Sioux City Railroad Company voluntarily appears, it 
may, under the rulings of this circuit, waive ite personal privilège, and 
make itself a party to this suit. In the case cited from 5 Mason, Mr. 
Justice Stoey did not grant a peremptory order to dismiss, but entered 
a rule that the case should stand dismissed by a future date named, un- 
less the défendant Swan should be brought in by such time. While I 
do not see, as at présent advised, from the course of the argument upon 
this motion, any reason to expectthat the complaiuants will be able to se- 
cure the voluntary appearance of the Dubuque &. Sioux City Railroad 
Company in this case, I deem it but équitable that they should hâve a 
further opportunity to do so; and hence an order will be entered that 
this cause be dismissed, as a matter of course, on the first Monday in 
February next, unless the Dubuque & Sioux City Railroad Company 
shall bave appeared and fully submitted to the jurisdietion of the court 
in this case by that day. 

I hâve not, in passing upon this motion, considered any of the mat- 
ters set up in the answer of the Illinois Central Railroad Company by way 
of défense to the matters alleged in the bill, but hâve passed upon the 
motion solely on the face of the bill itself. It was urged in argument 
very strenuously on the part of complaiuants from the showing of the 
bill that the Dubuque & Sioux City Railroad Company had become merged 
in the Illinois Central Railroad Company. It is true the bill charges that 
the Illinois Central Railroad Company has obtained control of the stock 
of the Dubuque & Sioux City Railroad Company. This allégation, ujDon 
the familiar rule that statements of this character will be taken most 
strongly against the pleader, only implies that the Illinois Central Rail- 
road Company has obtained a majority of the stock of the Dubuque & 
Sioux City Railroad Company. It does not appear but that there is still 
a minority of tlie stockholders of the Dubuque & Sioux City Railroad 
Company who hold their stock and are interested in that company, but, 
even if the Illinois Central Railroad Company is the owner of the entire 
stock of the Dubuque & Sioux City Railroad Company, still, the Dubuque 
& Sioux City Railroad Company is a separateentity, exercisingitsrights 
and franchises under the laws of the state of lowa, and is as essentially 
a necessary party to the case as if its stock were held by others than the 
Illinois Central Railroad Company. Upon this question I read an in- 
structive extract from an opinion of the suprême court in Car Co. v. Rail- 
road Co., 116 U. S. 597, 6 Sup. Ct. Rep. 198 

"The Missouri Pacific Company lias bought the stock of the St. Louis, Iron 
Mountain & Southern Company, and haseffected a satisfactory élection of di- 
reetors, but this is ail. It has ail the advantages of a control of the road, but 
that is not, in law, the control itself. Practically it may control the company, 
but the company alone controls its road. In a sensé the stockholders of a cor- 
poration own itsproperty, but they are not the managers of ils business, or in 
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the immédiate control of its afEairs. Ordinarily they elect tbe governîng body of 
the corporation, and that body contrôla its property. Such is the case hère, 
The Missouri Paciflc Company owns enough of the stock of the St. Louis, Iron 
Mountain & Southern to control the élection of directors, and this it has done. 
The directors now control the road through their own agents and executive of- 
flcers, and thèse agents and ofiicers are in no way under the direction of the Mis- 
souri Pacific Company. If they or the directors act çontrary tothe wishes of 
the Missouri Pacifie Cbmpany, that cotnpany has no power to prevent it, except 
by the élection, at the proper time and in the proper way, of other directors, 
or by some judicial proceeding for the protection of its interest as a stock- 
holder. Its rights and its powers are those of a stockholder only. It is not 
the corporation, in the sensé of that term as applied to the management of the 
corporate business or the control of the corporate property." 

This case and ail the reasons of the court upon it seem to me to com- 
pletely answer ail the allégations of this bill as to the "Illinois Central 
Company's control of the Dubuque & Sioux City Company, and by the 
light of this décision it is clear that the Dubuque & Sioux City road is a 
separate entity of itself, and as such is necessarily a party, so that the 
court may make its decree so as to bind ail parties to be affected by it. 



Haeding V, Vaughn et al. 
(Circuit Court, 8, D. lowa, O. D. December 3, 1888.J 

1. Taxation— Rédemption — Inpanct— Burdkn op Peoof. 

In a suit by_ a miner to redeem land from tax deed under Code Towa, § 893, 
allowing a miner to redeem at any time within ene year after attaining ma- 
jority, the burden of proof is upon complainant to show that he owned the 
land at the date of tbe tax sale. 

a. 8ame— Plbading and Phoop. 

Whero the bill allèges that complainant became the owner by purchase from 
his father and mother on or abeut a certain date, évidence tending to show 
that he acqnired title by purchase from another person more than a year be- 
fore the date pleaded, cannot be considered. 

8. SaMB— ETIDBNCB— SUPFICIBNCT. 

A deed to complainant from his father and mother, dated before the tax 
sale, but having an undated acknowledgment, and not recorded till long after 
the tax deed was given, is not sufBcient preof of title in complainant at the 
time of the tax Baie, in th3 absence of any proof as to when the deed was 
signed, or that it was ever delivered. 

In Equity. On final hearing. 

Bill of George F. Harding, a minor, by Adélaïde M. Harding, hîs next 
friend, against Wesley Vaughn and J. D. Williams, to redeem land from 
tax sale. 

Charles L. Bailey and Coîe, McVey & Clarke, for complainant. 

BerryhiU & Henry, for défendants. 

Shieas, J. On the Ist Monday in October, 1876, the E. l of the S. 
E. i of section 14, township 82 N., of range 33 W. of the Fifth P, M. 
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was duly sold for the delinquent taxes then due thereon by the treasurer 
of Carroll county, lowa, and on the 27th of April, 1880, a proper treas- 
urer's deed was executed to John D. Williams, the holder of the certifi- 
cate of purchase; no rédemption having been then made from such sale. 
On the Hth of September, 1883, said Williams, by warranty deed, con- 
veyed the premises to Wesley Vaughn for a valuable considération, who 
hassince then been in possession of the land. At the April term, 1885, 
of the district court of Carroll county George F. Harding, by his next 
friend, filed a pétition to redeem said premises from such tax sale and 
deed under the provisions of section 893 of the Code of lowa, it being 
averred in said pétition that said Harding was then a minor; that he was 
the owner in fee-simple of said realty at the date of the tax sale, having be- 
come the owner thereof by purchase on or about the 14th day of Decem- 
ber, 1874; and that he was therefore entitled to redeem said premises 
by the express provisions of section 892 of the Code of lowa. At the 
same term of said Carroll county court, an amendment to the pétition 
was filed, in which it was averred that George F. Harding became the 
owner of the land on or about the Ist day of January, 1876, by a deed 
bearing that date, executed by his father and mother. Subsequently 
the case was removed into this court, and thereupon the pleadings were 
reformed, and the complainant averred in his bill "that he became the 
owner of said real estate by purchase on the Ist day of January, 1876, 
by conveyance'made on that day to him by George F. Harding, Sr., 
and Adélaïde M. Harding, the father and mother of your orator, as will 
appear by copy of deed annexed hereto, and made part hereof." That 
the statute of lowa confers upon a minor the right to redeem his prop- 
erty from tax sale at any time within one year after reaching his major- 
ity is net questioned, nor that this right of rédemption exists only as to 
property which belonged to the minor at the date of the tax sale. Bur- 
ton V. Hintrager, 18 lowa, 348. The question in dispute in the présent 
case is whether the complainant bas shown by sufficient évidence that 
he was in fact the owner of the premises at the date of the tax sale in 
October, 1876. 

It appears from the évidence in the case that the father of the com- 
plainant bears the samename, i. e., George F. Harding; that on the 14th 
of December, 1874, Charles M. Harris and wife conveyed the land by 
warranty deed to George F. Harding; and thus it might become a ques- 
tion whether the grantee in fhe deed was the father or the son. Upon 
the oral argument of the case it was stated by the court that the évidence 
of the father tended to show that the original purchase from Harris was 
on behalf of the son, and the exécution of the deed dated January 1, 
1876, and signed by the father and mother was merely to clear up the am- 
biguity arising from the fact that the father and son bear the samename; 
and that this évidence, being uncontradicted, would justify the conclu- 
sion that the son became the owner of the property in 1874 by pur- 
chase from Harris. Further considération of the évidence, however, 
shows that this conclusion is not sustained under the facts appearing upon 
the record. In the bill upon which complainant relies for relief, it ia 
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expressly averred that complainant became the owner by purchase on or 
about January 1, 1876, by a dèed exeouted by the father and mother to 
him. This statement upon the record is of course évidence of thehigh- 
est character against the party pleading it, and the défendants bave the 
right to rely upon the issue as thus made by the comp]Rinant himself. 
It nmst therefore be held to be true that up to the date named the com- 
plainant was uot the owner of the property. Did he becorae the owner 
thereof on or about January l, 1876, or at any time before the date of 
the tax sale in October, 1876 The deed sîgued by the father and mother 
of complainant bears date January 1, 1876. When was it executed and 
delivered? The acknowledgrnent thereto is signed by a uotary, but the 
blanks for the date are not filled out; so it cannot be known from the 
face of the deed when it was acknowledged. The notary whose name is 
attached to the acknowledgrnent is dead, and the deed was not placed 
upon record until 1882, more than six years after its date. The deed 
itself, therefore, throws no light upon the question of the time of its de- 
livery. The testimony of the father was taken, but no information is 
given us thereby as to the mode or time of the delivery of the deed; nor 
does he testify that the deed was signed on the day it bears date. The 
facts disclosed on the record and in the évidence bring the case squarely 
within the ruliug of the suprême court of lowa in Walker v. Sargent, 47 
lowa, 448, in which the plaintiff, who was a minor at the date of the 
tax sale, sought to redeem land from a tax sale, and as évidence of his 
title relied upon a deed from his father, dated April 29, 1861. The 
court held that "in this case the deed, being without acknowledgrnent, 
may havebeen executed after the land was sold for taxes. The plain- 
tiff's father, the grantor of the property, was introduced as a witness. He 
testifies that he executed a deed to Henry Winston Walker for the land, 
together with otber lands, dated April 29, 1861; but he does not testify 
that the deed was ever delivered to plaintitf, or to his grandfather and 
guardiaa. * * * If the deed was in fact delivered at the time it bears 
date, or even before the tax sale in question, how easily that fact could 
hâve been proved by the plaintiflf's father and grandfather. The silence 
of the father, although a witness, both as to the time of exécution and 
the delivery of the deed, tends strongly to create the impression that it 
was executed long after the time it bears date, for the purpose of show- 
ing title at the time of sale in a minor, who, under our statute, (section 
892, Code,) may redeem within one year after attaining his majority. 
If the simple production from the custody of the guardian of a minor, 
who is a near relative, of an unacknowledged conveyance makes out a 
prima fide case of ownership in the minor, entitling him to redeem from 
a tax sale after attaining his majority there is an end of ail security for 
purchasers at tax sales. It is apparent that such a construction would 
open wide the door to fraud, through which many would eagerly pass." 
In the case now under considération the burden is upon complainant 
of showing that he was the actual owner of the promises at the date of 
the tax sale in October, 1876. 'As already stated, he avers in his biU 
that he became the owner of the realty in January, 1876, by deed exe- 
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cuted by his father and mother. The burden is upon him of showing 
the time of tbe exécution and delivery of this deed, for until the delivery 
thereof the title did not vest in him. The original deed is lost, and a 
copy from the record is produced. The acknowledgment thereto is not 
dated, and it was not filed for record until April 20, 1885. There is 
not any testimony even tending to show when it was delivered, unless 
the recording thereof be deemed to be évidence of delivery; and, if weight 
be given to that, it would not help complainant, as thatwould show the 
delivery to bave taken place in 1882. The grantors in the deed, who 
are the father and mother of the complainant, do not testify that the 
deed ever was delivered, nor that it was actually signed on the date it 
bears date. ■ Under thèse circumstances, it must be held that complain- 
ant has failed to prove that he was the owner of the premises in dispute 
at the date of the sale thereof for taxes, and consequently he has failed 
to establish a right to redeem. Tbe bill must therefore be dismissed on 
tbe mérita, and it is so ordered. 



McLaughlin V. McAllistee. 

(Ctreutt Court, W. D. Missouri, St. Joseph Division. December 3, 1888. 

CoNTKACTs— Actions on— Pleadino — Conditions Précèdent. 

A contract for the excbange of lands provided that each party should fur- 
nish complète abstracts, showing good and perfect titles. "In case either 
party cannot furnish abstracts. this contract is void. " Held, that a pétition, 
m an action for damages for non -performance, which failed to aver that de- 
fendant could furnish such abstract, was demurrable. 

At Law. On demurrer to pétition. 

Orosby, Rusk & Oraig and H. S. Kelly, for plaintifiF. 

B. R. Vineyard and Woodson & TFoocfeow, for défendant. 

Philips, J. This case stands on demurrer to the following pétition, 
after describing the cifizenship of the parties: 

"PiaintifiE states that on the 9th day of March, 1888, plaintiff and défendant 
entered into a contract in words and figures following, to-wit: 

"•Kansas Cm-, Mo. 

'"This contract of sale, raade this 9th day of March, A. D. 1888, by J. W. 
McAlIister, of St. Joseph, Mo., and M. H. McLaughlin, of Kansas City, Mo., 
witnesseth, that the said party of tlie Brst part has sold to the said party of the 
second part, for and in considération of the su m of twenty-three thousand and 
fifty-flve dollars ($23,055.00) ail of the real estate, consisting as follows: Sur- 
vey or sections 45, 47, 51, 53, 55, 57, 59, 61, 63, 65, 67, 69, 71, and 73, certiflcates 
number 745, 746. 747, 748, 749, 750, 751. 752, 753. 754, 755. 756, 757, and 758, 
sitiiated in block number 213, in Presidio county, (no w called Brewster,) Texas, 
ail issued to the Texas and St. Louis liailway Go.; said tract consisting of 
8,960 acres of land. The said second party, in payment of above-described 
property, has sold to said first party, for and in considération of the sum of 
$26,340.00, allof lots number 1, 2, 3, 4, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
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22, and nine feet ofE from north part of lot number five, ail in block number 
22, and lot number one in bloek number six, lot number five in block number 
one, (1,) ail in Independence Heights addition to the city of Independence, 
Jackson county, Mo., as the same are marked and designated on the reeorded 
plat thereof in the office of the recorder of deeds for said county at said cityof 
Independence; the said lots consisting of 878 front feet, and are sold sub- 
ject to a mortgage incumbrance now existing thereon intheaggregateamount 
of three thousand and eighty dollars, this being the proportional amount em- 
braced in à certain deed of trust, executed by Charles W. Freeman and wife, 
dated the 27th day of April, A. D. 1887, in favor of J, 0. Carpenter, due in 
one, two, and three years, with release clause, which said sura, with interest 
at 8 per cent, from the 27th April, 1887, the party of the flrst part assumes 
and agrées to pay as part purchase money herein. (Each party agrées to f ur- 
nish a complète abstract of properties, with certiflcates as to judgmentsinthe 
varions courts, showing good and sufflcient titles thereto, and to be free and 
clear in évery respect, exeept as above stated, to complète the transfer of proper 
deeds for same as soon as the titles thèreto are satisfactory, and within flfteen 
days from date, unless longer time should be required to furnish abstraots, in 
which case as soon thereaf ter as possible. In case either party cannot furnish 
abstracts, tins con tract is void.) 

" ' In witness whereof the said parties hâve hereunto affixed their signatures 
in duplicate the day and date above flrst mentioned. 

"•J. W. MoAllisteb. 
" « M. H. McLaughlin.' 

"Plaintiff states that he has done aftd performed ail the conditions of said 
contract on his part to be performed, and that he did, within and at the time 
in said contract provided, furnish the abstract and certiflcates of judgments 
by hira to be furnished, and did make, exécute, and tender to said flrst party, 
the défendant herein, a good and sufiicient warranty deed for the property to 
bô bonveyed by him to said flrst p^irty, subject only tothe incumbrance men- 
tioned in said contract, and therein assumed by said flrst party. Plaintiff states 
furthsr that défendant refused tq accept said warranty deed, and to perform 
the terras and conditions of said contract on his partto be performed, and that 
he, the défendant, refused, has continued to refuse, and still refuses to per- 
form said contract, and to convey said Texas lands to the plaintiff, although 
often requested so to do. Plaintiff states that, by reason of défendant'» said 
refusai and failure to keep and perform said contract, the plaintiff has been 
damaged in the sum of twenty-three thousand dollars, for which he asks judg- 
ment and for costs." 

The grounds of the demurrer are: (1) Because the pétition does not 
state facts sufficient to constitute a cause of action; (2) because the péti- 
tion shows that the contract sued on was to be void, provided défendant 
could not furnish plaintiff an abstract of title to the land mentioned in 
the contract, showing title to said land in défendant clear of ail incumb- 
rances; and tke pétition does not aver that défendant could furnish such 
abstract. 

Loûking at the contract in its entirety, it is manifest the parties con- 
templated the transfer of the respective parcels of land by mutual war- 
ranty deeds conveying a good title. In other words, it contemplated, 
for the proper exécution of the contract, that each party must hâve a 
good title tothe lands to be transferred by him, and that he would convey 
such title, This is the recognized rule of law. Washington v. Ogden, 1 
Black, 450; WdiTnqn v. Dismukes, 42 Mo. 101; Thampsonv. Craig, 64 Mo. 
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312. This ÎB àt once obvions from the expresseâ stipulation in the con- 
tract: 

"Each party agrées to furnish a complète abstract of properties, with cer- 
tifleates as to judgments in the various courts, showing good and siifiBcient 
titles thereto, and to be free and clear in every respect, ex cept as ahovestated, 
to complète the transfer of proper deeda for same as soon as the titles thereto 
are satisfactory. * * * In case either party cannot furnish abstracts, this 
contract is void." • 

The abstract named in the last clause is clearl}'- to be referred to the 
preceding part of the paragraph, which defines it to be "a complète ab- 
stract of properties, with certificates as to the judgments in the various 
courts, showing good and sufflcient title thereto, and to be free and clear 
in every respect, except as above stated." The contract is executory, 
and its consummation by mutual deeds of conveyance is made to dépend 
upon the fact whether or not both parties had a good title to be conveyed 
by a deed of warranty, without liability to an action for breach of cov- 
enant. The abstracts to be fumished were to évidence the existence of 
the required title. In determining the true scope and office of the last 
clause in the foregoing paragraph we are to look to the whole section, 
and every part thereof. Among the recognized canons for the construc- 
tion of statutes and çontAicts is the folio wing: 

When the expression is Spécial or particular, but the reason gênerai, the 
spécial shall be deemed gênerai; and the reason and intention of the la w-gi ver 
will often control the strict letter of the law, to avold injustice, contradiction, 
orabsurdity; and when the intention is ascertained from the whole instru- 
ment, it will prevail over the literal sensé of the terms. In re Botnino's Es- 
tate, 83 Mo. 441; loo. oit. 

Thus viewed, the common sensé of the contract in question was that, 
if either party should not hâve such perfect title to the land agreed to be 
conveyed by him, the contract "is void" ah initia, and no liability could 
arise thereon. The last clause of the contract is in the nature of a pro- 
viso. It provides for a contingency, not to be created, but which, if it 
exista, should void the whole transaction or compact. Reduced to its 
actual substance, the undertaking on the part of the défendant was, if 
the plaintiff should be able to show by his abstract the required title in 
him, then the corrélative obligation of the défendant arose to convey to 
plaintifif, provided the défendant could furnish such abstract, and not 
otherwise. If this be the correct construction of the import of the con- 
tract, it logioally foUows that the proviso is of the nature of a condition 
précèdent, and, as such, the happening of the contingency, or the ability 
of the défendant to furnish such abstract, should be averred by the plain- 
tiff as a fact constitutive of the cause of action. 1 Chit. Pi. (16th Ed.) 
329, states the rule thus: 

"When the considération of the defendant's contract was executory, or his 
performance was to dépend on some act to be done or forborne by the plain- 
tiff, or on some other event, the plaintiff must aver the f ulfillment of such 
condition précèdent, whether it were in the affirmative or négative, or to be 
performed or observed by him or by the défendant, or by any other person, or 
must show some excuse for the non-performance. " 
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See, also, Pi-mch v. CampheU, 2 H. Bl. 178; Bruen v. Ogden, 18 N. J. 
Law, 126; Fier v. Hdnrichoffen, 52 Mo. 336; Josse v. Newman, 38 Mo. 43, 
44; Dinsmwre v. lÂvingston Oo., 60 Mo. 244. 

We do not controvert the rule that, when the plaintiff allèges a condi- 
tion subséquent to bis estate or right, he need not aver performance, but 
the breach must be shown by the défendant; and that matter in defea- 
sance of the action, "and wherever there ig a circumstance the omission 
of which is to defeat the plaintiff's right of action , prima fade well founded , 
whether called by the name of a 'proviso' or a 'condition subséquent,' 
it must in its nature be a matter of défense, and ought to be shown in 
pleading by the opposite party." 1 Chit. PI. 246. But as said by Lord 
Tenterden in Vavasour v. Ormrod, 6 Barn. & C. 430: 

"If an act of parliatnent, or a private instrument, contain in it, flrst, a gên- 
erai clause, and afterwards, a separate and distinct clause, something which 
would otherwlse be included in it, a party relying upon the gênerai clause in 
pleading may set eut that clause only, without noticing the separate and dis- 
tinct clause, which opérâtes as an exception. But if the exception itself be 
incorporated in the gênerai clause, then the party relying upon it must in 
pleading state it with the exception, and if he state it as containing an abso- 
lùte, unconditional stipulation, without noticing the exception, it will be a 
variance. " 

Likewise is it a settled rule of pleading that if, in the same section of 
a statute which gives the right of action, the exception thereto is con- 
tained, and its négation is essential to a recovery, the pétition must be so 
framed as to clearly show that the défendant is not within the exception. 
WiUiaTns v. Hingham, 4 Pick. 347; Russdl v. RaUroad Go., 83 Mo. 511. 
The instrument of writing hère, containing the gênerai terms for a mut- 
ual transfer of lands, contains in its very body the conditions upon which 
the transfer is to be consummated, to-wit, that the parties shall be able 
to furnish certain abstracts of title showing certain facts, and, if either 
party is unable to do so, the contract "is void." As no liability was 
created on defendant's part, unless he had such title, and should fail to 
furnish the abstract thereof, and exécute proper deed, it does seem to 
me that it is within the very spirit of the contract that the pleader should 
négative the fact which was to exempt the défendant; or, in other words, 
aver the facts to exist which çreated the obligation to exécute the con- 
tract. 

Hère are two parties at Kansas City, Mo., negotiating respecting the 
exchange of large parcels of land situated in the state of Texas, and a 
nuraber of lotssituated in a platted addition to the city of Independence, 
Mo. The plaintiff is a citizen of the state of Ohio. As neither party 
was willing to conclude the sale without évidence of a perfect title, and, 
as reasonably to be inferred, neither party was willing to hazard the lia- 
bility incident to the exécution of a deed with covenants of title that 
might be broken the instant the deed was delivered, they expressly made 
the entire transaction to dépend upon their ability to show a clear title; 
and, if they could not, the contract was void. Therefore it would logic- 
ally follow that, when either party seeks to show a breach of the contract 
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by the other, he should show by bis déclaration that the contingency ex- 
isted upon whieh the ability must arise. In reaching this conclusion I 
bave not been unmindful of the recognized rule of pleading that a party 
is not required to anticipate, notice, and remove in his déclaration every 
possible exception that may exist, and which the adversary might in- 
terpose as a défense; nor the other rule, that a fact more especially within 
the possession and knowledge of the défendant ought, generally, to be 
brought forward by him; and, as an incident of this suggestion, that the 
position assumed by the demurrer would throw upon the plaintiff the 
burden, in the first instance, of showing the défendant had such title as 
the contract called for. It is a sufficient answer to say that, when the 
undertaking of the party sought to be charged is by the contract rnade 
to dépend upon a condition précèdent, no matter how improbable or un- 
reasonable the condition, nor whether it is to be performed by the plain- 
tiff or some other party over whose action the plaintiff bas no control, 
and no power to coerce, the défendant bas the right to stand by the let- 
ter of his bond; and as to anything more or less, of substance, he can 
answer, In hocfoedere non veni. Nor is it exact to say that the plaintiff 
is thus required to prove a négative. He is simply required to aver, in 
effect, that défendant agreed to convey to him certain lands on condition 
that he could show by abstract a good title thereto. He had failed and 
refused, etc., to perform. It is an affirmative fact alleged; and the proof 
respecting title to real estate is largely accessible to ail. 

In Bruen v. Ogden, supra, the contract in suit contained varions stip- 
ulations; among them, that défendant should proceed to Texas as soon 
as convenient, and sélect lands on which to locate a grant; that he would 
procure from the goverment a deed or title for the lands when located; 
that he would pay plaintiff for one-half of the original grant in nine 
months; and that, if from any cause the government of Texas should 
prevent the location of said grant, or the passing of said title, the de- 
fendant would purchase of plaintiff said grant, and pay him $6,000 for 
the same. The averments of the pétition were that défendant did not 
pay the said $3,000; that he did not proceed to Texas and sélect the 
grant; and that he did not procure a deed to be made to the same; by 
means whereof he became liable to pay plaintiff the said sum of $6,000. 
It will be observed that the pétition did not aver that the government of 
Texas did prevent a location of the grant and passing the deed of title. 
The court held this provision of the contract to be a condition précèdent, 
and said: "To make out any cause of action it must be averred and 
shown that said government did prevent said location, etc. , in the words 
of the condition, or according to their légal effect;" and that the want of 
such averment was fatal to the action. It might with as much propri- 
ety there as hère hâve been objected that whether or not the state of 
Texas prevented the location and transfer of title was a matter more pe- 
culiarly within the knowledge of the défendant, as it was within the con- 
templation of the contract that the duty of proceeding to Texas, and ex- 
amining into thèse facts, and securing the location, should devolve on 
the défendant, and therefore he should know the facts, and be able read- 
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ily to show them. But the lôtter of the contract made his liability dé- 
pend upon the fact of such prévention by the Texas government, and it 
should be averred and proved by the plairitiff. 

It is not necessary, in determining this demurrer, to discuss what char- 
acter of defect in the defendaiït's title would excusé him from perform- 
ance, nor what effort, if any, he should hâve made to cure any defect. 
That matter would be more properly considered and determined at the 
trial on the merits. Nor does the court feel called upon hère to consider 
the suggestion made by counsel for plaintifF, that plaintiff might be will- 
ing to accept such title as the détendant might bave in satisfaction of the 
bond. No such question ispresented by the pleading. On the face of 
the pétition it is bad; and the demurrer is sustained, with leave to plain- 
tiff, on payment of the costs of this demurrer, to file an amended péti- 
tion within 30 days from the filing of this opinion herein, and leave to 
défendant to plead thereto on of before the Ist day of February next. 



McCoNNELL V. Simpson d al. 

(Circuit Court, JD. NOraska. November 80, 1888.) 

CouNTras— Waheants— Nbgotiabilitï — Tebasueek — Official Bond — Mai- 

FBASANCB. 

■Where a countj; treasurer, who by law was forbidden to buy or sell, or in 
any manner deal in county warrants, upon paymentof a coiinty warrant neg- 
lects to cànoel it, but marks it, "Notpaid, for wantof funds," and puts it into 
circulation, a subséquent holder, tbough he purchased it for value and in good 
faith, cannot maintain an action against the sureties on tbe officiai bond of the 
treasurer for alleged malfeasance m office. 

At Law. On demurrer to pétition. 

Action by Samuel P. McConnell against Duke W. Simpson, Thomas B. 
Stevenson, Monrbe L. Hayward, James W. Eaton, William B. Hargus, 
Jacob Siehl, Rufus F. McComas, Josiah Rogers, and Robert P. Draper on 
the bond of Duke W. Simpson, as county treasurer of Otoe county, Neb. 

Warran & Ransom, for plaintiff. 

Stevenson & Hayward, for défendants. 

DuNDY, J. Défendant Simpson was at one time county treasurer of 
Otoe county j one of the counties in this state. Ail of the other défend- 
ants were sufeties on his officiai bond. Simpson is charged With mal- 
feasance in office, in conséquence of whîch, itis alleged, the plaintifF was 
injured to the amount of about $3,900, and the plaintiff seeks to hold 
the other défendants responsible for such alleged malfeasance. Before 
this action wàs commenced the plaintiff had sued Simpson alone in this 
court, and had recovered a judgment against him for the said sum. 
Simpson wàs described as treasurer of Otoe county in that suit, and the 
wrôngs ciomplained of were attributed to him in his officiai capacity. 
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No défense was made by Simpson, he being in the penitentiary of this 
state at the time; having been convicted of embezzling the public funds, 
and judgmept went against him by default. None of the other défend- 
ants, so far as the record shows, ever appeared or knew of that suit. It 
was made to appear in the other suit that Simpson, while he was the 
treasurer of Otoe county, sold, or in some way put in circulation, several 
county warrants, which formed the basis of that "Suit. That the war- 
rants finally came into the hands of this plaintiif, who claimed to be the 
bonajide holder of the same; but.beforethe said Simpson was sued, the 
plaintiflf had brought suit against Otoe county, on the identical warrants, 
and he Was defeated in that action, for the reason that Otoe county had 
redeemed the warrants with its own money, by paying the amount to 
the lawful holder and owner thereof. Simpson was at the time the 
treasurer of the county, and received the warrants from the holder at the 
time of the rédemption; but he negleeted to cancel the same, as the law 
required him to do, but, instead of doing that, he indorsed on the war- 
rants, "Presented for payment, and not paid, for want of funds." Some 
time after this was donc, he sold or transferred, or in some way put on 
the market, either by himself or through bis confedeirates, a large num- 
ber of warrants, of which the ones in question were a part, most of which 
had been redeenied with the public money, and by himself a3 county 
treasurer. Thèse warrants partake of the character of negotiable pa- 
per to some extent, but not for ail purposes. Title to the same vests 
in the purchaser by mère delivery, they being payable to bearer. But 
the county was not deprived of the right or opportunity to make any 
proper or valid défense to the suit based on such warrants, any more 
than it would hâve been had the suit been brought by the original payée. 
Briefly stated, this is the condition of things out of which this litigation 
grows: Thè county commissioners of Otoe county issued several war- 
rants on its treasurer, payable to or bearer. The warrants were 

duly delivered to the payée therein named, who was the rightful holder 
and owner thereof. He presented the same to Simpson, the treasurer, for 
payment, and they were redeemed by him with the public money.' He 
negleeted to cancel the same, as he ought to bave done,.but instead thereof 
marked on them , " Not paid , for want of funds . " He after wards let them 
go out of his office, to find their way onto the market, and eventually 
into the hands of this plaintiff. Suit was brought against the county on 
the warrants, and the plaintiff was defeated in his effort to compel the 
county to pay the warrants the second time. Then Simpson was sued for 
his misdemeanors in office, and a judgment was obtained against him 
for the amount claimed in this suit, 

At the time Simpson was such county treasurer, and long before, the 
laws of this state prohibited the county treasurer from buying or selling, 
or in any way dealing in, county warrants, and made it a pénal offense to 
do soi He was perfectly well aware of that, as subséquent proceedings 
hâve fully demonstrated. Whoever procured the warrants from him 
must bave had abundant opportunity to know, and reason to believe, 
that fraudulent practices were being indulged in by both partieg to the 
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transaction. The purchaser, îf sucb there ever was, must hâve knowii 
that he had no right to the warrants issued to auother, especially when 
found in the hands of the treasurer, whose duty it was to pay them, and 
who was forbidden by law to sell them. There was no honesty or good 
faith in the transaction. There could hâve been none. It was malmn 
prohibitum. It was about as bad as anthing in that line couJd be; and 
the person or persons, whoever he or they raay be, who received the 
warrants, stand in but little, if any, better light than Simpson himself. 
Does the présent holder, though a bona fide purchaser, stand in a more 
favorable light, so far as the law is concerned, than the person who 
first took the Warrants from Simpson, after they had been paid? It is 
* submitted that he does not, because no person could purchase and hold 
them divested of the original taint resting on them. The county, and 
the sureties as well, can make the défense hère relied on, which is most 
effective. The numerous transfers of the warrants sued on did not im- 
part to them any additional value. The right to make any défense 
thereto remains intact; and, as the person who took the warrants from the 
treasurer was particeps criminis, neither he nor those claiming under him 
hâve any standing in court. ' 

Numerous other questions are raised by the demurrer, but it is unneo- 
essary to consider them. The demurrer must be sustained. 



ROBINSON d cH. V. HiNTBAGEK. 
[Circuit Court, N. D. lowa, B. D. December 6, 1888.) 

Pabtnebshtp— StmviviNa Partners— Actions— Parties— Joindeb. 

Under Code lowa, §§ 2543-3545, requiring actions to be brought in the name 
of the real party in interest, except that an executor or administrator, guard- 
ian, trustée of an express trust, a party in whose name a contract is made for 
another's beneflt, or a person expressly authorized by statute may sue with- 
out jôining the.intereBted party, and providing that ail parties having an in- 
terest in the subject of the action, and in obtaining the relief demanded, may 
be joined, unless otherwise provided, an administratrix of a deceased partner 
should not be joined with the suryivor in an action against the firm's debtor 
on an account stated, beforè settlement of the partnership and distribution of 
the assets, as, while she has an interest in t|he proceeds, she bas none in the 
chose in action itself, the title to which, upon her intestate's death, passed to 
the survivor. 

At Law. On motion to dismiss for misjoinder of plaintiffs. 

Action on contract by Laura P. Robinson, administratrix of thegoods 
and chattels of F. M. Robinson, and J. B. Powers, survivor of himself 
and said Robinson, lawyers, partners as Robinson & Powers, against 
William Hintrager, for Jegal services rendered by said firm to the dé- 
fendant. 

Powers & Lacy, for plaintiffs. 

D. W. Qram, for défendant. 
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Shiras, J. This action is brought upon an account stated for légal 
services rendered for the benefit of défendant by the late tirm of Kobin- 
son & Powers. The administratrix of F. M. Robinson, who died in 1885, 
is joined as a party plaintiff with J. B. Powers, the surviving partner, 
and the défendant now moves to dismiss the action as to the adminis- 
tratrix on the ground that she cannot be properly joined as a co- plaintiff 
with the surviving partner. The sections of the Code of lowa applicable 
to the question are as foUows: 

"Sec. 2543. Every action must be prosecuted in the name of the real party 
in interest, except as provided in the next section. Sec. 2544. An exécuter 
oradministrator, a guardian, a trustée of an express trust, a party witli vfhoin 
or in whose name a contract is niade for the beneflt of anotber, or party ex- 
pressly authorized by statute, niay sue in his own name, without joining with 
him the party for whose beneflt the suit is prosecuted. Sec. 2545. Ail per- 
sons having an interest in the subject of the action, and in obtaining the re- 
lief demanded, may be Joined as plaintiffs, except where it is otherwise pro- 
vided in this Code." 

On part of the plaintiffs it is claimed that the administratrix is inter- 
ested in the subject of the action in such sensé that she is a proper party 
to the action, within the true meaning of section 2545, just cited. Is 
this true? The administratrix of the estate of F. M. Robinson doubt- 
less has a,n interest in the partnership affairs, and in the surplus left after 
the debts of the partnership are paid; but it does not foJlow that she has 
such an interest in the several items of property belonging to the part- 
nership as will enable her to maintain an action thereon. The subject 
of the action âgainst the défendant is the account stated, and, before the 
administratrix can be joined in an action to recover thereon, it must ap- 
pear that she has an interest in this spécifie chose in action. If she has 
such an interest within the meaning of section 2545 of the Code, then 
the surviving partner could not maintain the action without her présence, 
if the défendant insisted thereon. Counsel for plaintiffs in argument 
claimed, that while the administratrix was nota necessary party plaintiff, 
she was a proper party, and it was optional with the surviving partner 
to make hera co-plaintiff or not. There are cases in which it is optional 
with the plaintiff to unité certain parties as défendants, and so also it 
may be optional with the plaintiff to détermine whether two or more 
causes of action shall be united in one action; but it is not optional with 
the plaintiff to détermine that, as to one cause of action only, one of sev- 
eral parties interested therein may sue thereon. The action being brought 
by only part of those interested, it is for the défendant to détermine 
whether such action shall be maintained without the présence of the oth- 
ers who are interested. The défendant has the right to insist that there 
shall be but one action upon the one subject-matter of controversy, and 
that al] interested adversely to him shall be made parties plaintiff. Thus 
in McNamee v. Garpmter, 66 lowa, 276, 9 N. W. Rep. 218, the su- 
prême court of lowa held that, where a promissory note was owned 
jointly by two persons, one of whom died, an action thereon could not 
be maintained by the one party, even for his own share, and that the de- 
v.36F.no.l2— 48 
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fendant had the right to insist upott,thç non-joinder of the administrator 
of the deceased party as a défense to the entire action. The subject-mat- 
ter in controversy in this action is single and indivisible, and the défend- 
ant has the right to insist that ail parties interested in such cause of ac- 
tion shall be made parties plaintiff; yet, would it be claimed that, if the 
action had been brought by the surviving partner alone, the défendant 
conld by motion, demurrer, or otherwise bave insisted that the admin- 
istratrix of the deceased partner should be made a co-plaintifF? Clearly 
not. Yet, if she has an interest in the subject of the action within the 
meaning of section 2545, the défendant would hâve the right to insist 
that she be made a party plaintiff, in order that the rights of ail inter- 
ested might be determined in the one action. The very fact that the 
défendant cannot insist upon the présence of the administratrix as a 
co-plaintiff is because she has no such interest in the subject of the ac- 
tion as is contemplated by section 2545 of the Code, and, lacking that 
interest, she cannot be properly joined as a co-plaintifF with the surviv- 
ing partner in this action. 

Should thç plaintif}' Powers for any reason dismiss the action so far as 
be is çoncerned, what would be the issue remaining between the admin- 
istratrix and the deiendant, and what judgment could be entered thereon? 
If the défendant should prove that the services had not been rendered, 
or that the same had been fïiU,y paid for, and a judgment for thèse rea- 
SpnSiShould be entered in favor of défendant, of what avail would it be 
as against another action brought by the surviving partner to recover the 
whole account? On the other hand, should the évidence show that the 
services charged for hftd been rendered, and the account remained un- 
paid, what judgment could be rendered in favor of the administratrix? 
Certainly not for the wholç amount due; yet, if not, how could the court 
in this action détermine what portion thereof belonged to the adminis- 
tratrix? It is not necessary to elaborate thèse suggestions to show that 
the administratrix has no separate or distinct interest in the subject of 
the controversy, and that the action could not proceed without the prés- 
ence of the surviving partner as a plaintiff. If, however, the adminis- 
tratrix and the surviving partner unité in the action, what right in or 
control over the cause of action; or any part of it is possessed by the ad- 
ministratrix? The usual rule is that an admission made by a party to 
the record, being a party in interest, is admissible in évidence against 
hira. Should défendant upon the trial offer évidence to prove that the 
administratrix, since her appointment as such, had admitted that the 
amount charged was exorbitant, or that no account had ever been stated 
or settled, or that the same had been paid, would such admission be ad- 
missible as against the surviving partner? Should évidence be offered to 
prove that since the suit had been brought the administratrix had received 
payment in fuU of the account sued on, would such fact defeat the right 
of recovery of the surviving partner? If judgment should be entered in 
favor Qf the plaintiffs, as now made on the record , could the administra- 
trix settle or compromise the judgment or any part of it, and thereby 
defeat the right of the surviving partner to collect the whole of the judg- 
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ment, and use the same in payment of the debts of the partnership? 
Unless it be held that the sections of the Code hereinbefore cited are in- 
tended not only to define who are proper parties to actions, but also to rad- 
ically change the law regarding the settlement of partnerships, and the 
rights and duties of surviving partners, it follows from the considérations 
Buggested that the administratrix of the deceased partner cannotby admis- 
sions made, nor by releases exeeuted, nor by any action on her part, de- 
feat the paramount right of the surviving partner to collect the assets of 
the partnership. If, then, the administratrix has no such interest in the 
Bubject of the action that she can maintain an independent suit thereon; 
and no such interest as that, when the surviving partner sues aJ.one, the 
défendant is entîtled to insist on her being joined as a co-plaintifif; and 
no such interest as authorizes her to compromise or settle the claim in 
whole or in part; and no such interest as entitles the défendant to rely 
upon or offer in évidence any admission or release exeeuted by her, — how 
can it be fairly said that she has such an interest in the subject of the 
action as entitîes her to join in the suit against the défendant? 

Counsel for plaintiff cite in allument several sections of Pomeroy on 
Remédies, which it is claimed support the right of joinder in the présent 
action. Such is not the true reading thereof. Section 198 is applicable 
to cases wherein there are joint obligées or promisees, and one of them 
dies. In such case the interest of the deceased passes to bis légal repré- 
sentatives, and at the common law it was held that a joint action could 
not be maintained by the surviving promisees and the représentative of 
the deceased party , but each must sue separately for the interest held by 
each. In this section the author shows that the change made by the 
statuts was to enable the parties in interest, although the interest' of the 
administratrix was équitable and that of the others was légal, to unité 
in one action. This is only a statement of the rule announced by the 
suprême court of lowa in McNameé v. Carpenter, already cited. Section 
199 shows the further modification produced by the statute to be that — 

"If the persons hâve any interest whether complète or partial, whether ab- 
solute or contin^ient, whether resulting from a common share in the proceeds 
of the suit or arising from the stipulations of the agreemeiit, the iHUguage 
applies without any limitation or exception, and without any distinctiou sug- 
gested betv/een actions which are équitable and tliose which are légal," 

This language, broad as it is, still recognizes the test to be that each 
party joined as a plaintiff must hâve an interest in the subject-matter of 
the action. It is also urged that the plaintiffs are deemed to be tenants 
in common of the partnership assets, and as such may be joined in this 
action; and in support of this position is cited the case of Sage v. Woodin, 
66 N. Y. 578, in which it is said: 

"The death of Charles E. Case operated as a dissolution of the flrm of Case, 
"Woodin & Conger, and the administrators of his estate, upon their appoint- 
ment, became tenants in common with the survivors of the partnership pi'op- 
erty, subject to the right of the surviving partners to its possession and man- 
agement, ft)r the purpose of closing up the partnership affairs. 1 Pars. Partn. 
440. The représentatives of Case, as his successors in interest, were entltled 
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to an accountîng with the surviving partners, and to receîve hîs share of the 
surplus assets." 

The question under considération in this cause before the court of ap- 
peals was not whether such an interest vested in the administrator in 
each item of property belonging to the firm as would enable the admin- 
istrator to join in an action therefor, but simply that the interest vested 
in the administrator was subject to the right of the surviving partners to 
the possession and management of the assets, for the winding up of the 
partnership affairs. Hère, it seems to me, is the error in the reasoning 
relied upon by plaintiffs' oounsel. They seem to overlook the fact that 
the chose in action forming the subject of the action is part of the assets 
of a partnership whose existence has been terniinated by the death of 
one of the partners. The account sued on belonged to the firm , and, upon 
its dissolution by the death of one of the partners, the surviving partner 
became, so to speak, the administrator or légal représentative of the firm 
or partnership, with full power, right, and authority to collect ail the as- 
sets, pay the debts, and wind up the business of the partnership; being, 
of course, accountable to the estate of the deceased partner for the share 
in the surplus assets belonging to the estate. The administratrix of the 
deceased partner, upon her appointment, did not become possessed of an 
interest or title, either légal or équitable, in and to the several choses in 
action forming the assets of the partnership, in such sensé thatshe could 
maintain an action to recover the whole or any named part thereof. Thèse 
assets pass to the surviving partner, as the représentative of the partner- 
ship, and the administratrix has no such interest therein as entitles her 
to join with the surviving partner in a suit to recover the same. That 
this is the correct conclusion seems to me to be fairly held by the suprême 
court of lowa in Brovm v. Allen, 35 lowa, 306, in which it is said: 

"As the surviving partner is the trustée of a resulting trust, as sach he 
has the right to close up the affairs of the partnership; and, until tlie affairs 
of the partnership are wound up, the représentatives of the deceased hâve no 
such interest in the partnership property as would maketliemneeessary parties 
with the surviving partner in an action for an injury to the property of the 
partnership. The Interest, if any, of the lieir or administrator in the partner- 
ship eflfects, can only be ascertained when the affairs of the partnership are 
closed up, * * * so that, in an action by the surviving partner for an 
injury to the property of the partnership, thepersonal représentative eannot 
be said to be a real party in interest with the survivor." 

Regard must also be had to the position of the surviving partner in 
this: that his right to maintain an action in his own name does not spring 
out of an absolute ownership of the assets of the firm. The right to 
maintain the action in his own name grows out of the fact that the law 
casts upon him the duty of collecting the assets of the partnership, and 
applying them, first, to the payment of the debts, and then distributing 
the surplus among the parties entitled thereto. The firm or partnership 
has a légal existence other and différent frorn that of the individuals 
composing it. Upon its termination by the death of one of its members, 
the law casts upon the survivor the duty and obligation of collecting the 
assets and paying the debts of the firm, and then distributing the sur- 
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plus. This is a duty the surviving partner owes to the creditors and 
others interested. It is not a duty which it is optional with the surviv- 
ing partner to assume or not at his pleasure. He is derelict in the per- 
formance of his duty if he does not undertake it. In effect, the surviving 
partner becomes the administrator of the estate of the defunct firm, and 
as such the law charges him with the payment of the debts and the duty 
of collecting the assets; and, to enable him to perform this duty, he is 
clothed with the power of collecting, in his own name, as surviving 
partner, the debts due the firm. Not only is such duty imposed upon 
the surviving partner in the interest of creditors and of the représen- 
tatives of the deceased partner, but it is also for the convenience and 
protection of the debtors of the firm. By the concentration of the right 
and duty to coUect the assets of the firm in the person of the surviving 
partner, it is made cleaf to the debtors with whom they should deal in 
settling and paying the debts due from them. If, however, it should 
now be held that the administrator of a deceased partner has such an 
interest, in the several choses in action belonging to the firm that he is 
entitled to join as plaintiff with the surviving partner in an action based 
thereon, then it is diffîcult to avoid the conclusion that the debtor would 
be compelled to ascertain, at his péril, what interest was held by the ad- 
ministrator, and make payment to him of that amount. That this would 
create difficulties and uncertainties is apparent, and no reason exists for 
creating them by the récognition of the right claimed by plaintifl's, to- 
wit, that of uniting the administratrix of the deceased partner as a co- 
plaintiff with the surviving partner in a suit to recover a chose in action 
fohning part of the partnership assets. Of course, when a settlement 
of the partnership aflairs has been had, and the surplus assets hâve been 
distributed, so that it has been settled what interest belongs to the estate 
of the deceased partner, and wha1 to the surviving partner, there we hâve 
a case of joint ownership of the chose in action, the respective interests 
of the joint owners being now fixed and defined; and in such case suit 
should be brought in the name of the joint owners. The judgment can 
define the interest or shares owned by the parties respectively, and the 
défendant, knowing the rights of each, can settle with each without risk. 
The record in this cause fail's to show that such settlement and distribu- 
tion has been made, and the right to join the administratrix and sur- 
viving partner is claimed upon the broad ground that, before such set- 
tlement and distribution, the administratrix has such an interest in the 
spécifie choses in action belonging to the partnership that she is entitled 
to join in the action for the recovery thereof. This claim is not sus- 
tainable, either upon the principle regulating the settlement of partner- 
ship estâtes or upon the authority of the adjudged cases; and, conse- 
quently, it must be held that there is a misjoinder of parties plaintifi", 
_and the motion to dismiss, as to the administratrix, must be sustained, 
with leave to continue the action in the name of the surviving partner. 
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United States ». Oliveb et aZ. 

{Cirmit Court, W. D. Louisiana. October, 1888.) 

Post-Offick— Mail Contbactoe— Liabilitt on Bond— Judgmbnt— Kes Adju- 

DIOATA. 

The government having assesBed against and charged a mail contractor a 
certain sam in an account against him for bis failqres in carrying tbe mails, 
and baving recovered judgment for tbat sum against him and his sureties, 
cannot recover in tbis suit, against tbe same défendants, on tbe mail contract- 
or's bond; because the amount of the former judgment did cover, andwas 
intended to coTer, the whole siun due tbe government on account of the mail 
carrier's failures. 
(Syllabut ly the Court.) 

At Law. Action on ofBcial bond. 

M. 8. Jones, U. B. Atty. for the United States. 

Bobert Ray, for défendants. 

BoARMAN, J. The défendant Oliver became a successful bidder for 
a certain mail contract in Louisiana. The government sues to recover 
against défendants on their obligation, evidenced by the bond which 
Oliver was required to fumish to the postal department at the time he 
forwarded his proposai to carry the mail, The bond now sued on shows 
two conditions and warranties — Mrst, that Oliver shall in due season en- 
ter into a contract agreement with the government in accordance with 
his proposai; second, that, having entered into the said required agree- 
ment, "he shall perform said service according to his contract, * * * 
and in case of failure he and his sureties shall be liable for the amount 
of said bond as liquidated damages, recoverable in an action for debt on 
the said bond." Défendant having fully complied with the first war- 
ranty named in the bond, he was required by the rules of the postal de- 
partment to give another or additional bond, such as is usually entered 
into by successful bidders for carrying the mails. This bond is given 
to secure the paynient by the contractor of such penalties and forfeitures 
as may be lawfully assessed or charged to him for his failure to carry the 
mails, or perform the service required of him under his contract. In 
the bond now sued on récitals appear which point ont and show to ail 
parties concerned what failures on the part of the contractor would bo 
charged for, and how much in any given case would be charged against 
him by the government. On the trial of this suit it was admitted that 
Oliver was delinquent, and rightfully charged in the government's ac- 
count against him, $ , and that the government, in a suit, re- 

cently tried in this court; obtained a judgment against him and thèse 
same sureties for the sum charged in that account for Oliver's failures. 
Notwithstanding the government has a judgment — the one just men- 
tioned-=— against thèse défendants, it is contended that Oliver and hia 
sureties are liable in this action for the amount of the first bond, — the 
one which he had signed and sent on to the department with his bid 
for carrying the mail, and in which it is agreed that, in case of the con- 
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tractor's failure to faithfuUy perform the services undertaken by him, 
the sum of $1,200, the amount of this bond, should be taken by the par- 
ties as the amount of liquidated damages. The govemment having ob- 
tained judgment for a sum which covers and represents ail the claims 
set up in the account against Oliver for his failures in performing the 
service which he had contracted to perform, now asks, in addition to 
this amount, — an amount which was intended to repair ail the damages 
suSered by the public in the failures of Oliver to carry the mails, — for 
a judgment for $1,200, the sum named in the bond as liquidated dam- 
ages. The law and prjnciples of jurisprudence cited by counsel for the 
govemment from the Louisiana courts do not impress me with the be- 
lief that it entered into the mind of either party to the bond now sued on, 
or that the law présumes it Was within the mutual understandings of the 
several parties thereto, that any sum beyond an amount sufificient to re- 
pair the damages to the public by reason of Oliver's failures to carry the 
mails and perform the duties required of him aceording to the conditions 
of the mail contract into which he and thèse sureties, subsequently to 
the exécution of this bond, entered, should ox would be demanded by 
the govemment. Such an amount, at the instance of the govemment, 
was charged against Oliver for his delinquencies, and there is now a judg- 
meat against h jm and thèse same sureties for that amount. The first 
warranty in the bond now sued on was complied with. I think the sec- 
ond condition therein became inoperative, and as if not written, between 
thte parties, when the mail contract and bond were subsequently entered 
iato by the same persons. The nidarment recently obtained in this court, 
, I tbink, représente ail that can be recovered against Oliver and Ws 
sureties. Judgment for défendants. 



United States v. Jones, et aï, 

{CifouH Court, W. D. Louisiana, October, 1S88.) 

POST-OfFIOB — PoSTifASTEB — Labcent fbou Mails — LlABII.rrT ON OinciAi. 
BOHD. 

A poRtmaster placed in the mail-bag, at his office, a sum of money belong- 
ing tO:the govemment, to be carried through the mail to the postal deposi- 
tory. While the carrier was on his way to deliver the mail-bag to a steam- 
boat, the postmaster iotercepted and robbed him of the bag and contents. 
His Bureties were held liable on the postmaster's bond for the sum claimed by 
tiie.governmènt. 
{^yUabua by the Court.) 

At Law. Action to recover on officiai bond. 

M: S. Jones, U. S. Atty., John T. Ludding, W. 0. Wyly, and C /. & 
J. S. Boatner, for défendants. 

BoABMAN, J., (oraUy chargîng jury.) The défendant R. L. Jones was 
postmaster at 'Lake Providence in 1885. The govemment now sues to 
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recover agaînst him, and the sureties on his officiai bond; the défendants 
deny any liability. The évidence, not disputed in this case, is suffi- 
cient, upon ail the essentiel matters, to enable you lo reach a correct ver- 
dict. The snbstantial facts are as follows: Jones had from time to time 
failed to turn over moneys belonging to the governnient, until his delin- 

quenciêSjOn , 1885, amountedto $4,200. On thenightof , 

Stewartj the man employed by the governnient to transport the mail- 
bags from the post-office at Lake Providence to the steani-boats in the 
river, was robbed, and the mail-bag and contents were taken away from 
him. Jones, the postmaster, and two others, were indicted for robbing 
Stewart of the mail. Jones was tried, and convicted of robbery, in this 
court, and he is now in the penitentiary. On his trial he became a wit- 
ness for himself. Counsel for défendants in the case now before us were 
permitted on the part of the sureties, to show what Jones said on his 
trial. They show to you that Jones said he, as postmaster, in the Une 
of his officiai duty, put the amount for which the government now sues 
the sureties in the mail-bag, a'nd turned the bag and contents over ta 
Stewart, the mail-carrier. The jury convicted Jones of the robbery, and 
the fact that he did rob Stewart pf the mail-bag into which he had, but 
a little while before, put the government's money, must be taken, by 
reason of the verdict against him, as conclusively proved. Now, then,, 
the case shown by the évidence is as follows: A postmaster, who has in 
his officiai capacity a sum of money belonging to the government, puts 
it in a mail-bag to be carried, by one of the several agents employed to 
carry the mails, to the government depository, and, within a short while 
after he has turned over the. money to the mail-carrier, he intercepts him, 
and by force takes the mail-bag from him and couverts the money to- 
his own use. Under such a statement of facts, the liability of the prin- 
cipal in this suit will not be seriously denied. To test the liability of 
the sureties on Jones' bond, let us see what the government required of 
Jones, and what the sureties warranted he would do for the government. 
His employer charged him with certain duties and trusts. Among other 
things, he was trusted with sums of money which it was his duty to for- 
ward to the government's depository. His sureties guarantied that he 
would ia good faith discharge ail the duties incumbent on him, and 
faithfully take care of ail the trusts attached to him as an officiai. Does 
the statement of admitted facts show that Jones, in relation to the funda 
which belonged to' the government, faithfully complied with ail the guar- 
anties of his sureties? To assist the government in safely conveying, 
through the rilails, the public money which from time to time come» 
into the postmaster's hands, constituted an essential élément of the du- 
ties and trusts confided to Jones. His sureties warranted that he would 
in good faith do everything which was expressed, or reasonably implied, 
in the conditions of the -bond. They warranted that he would faithfully 
discharge ail the trusts implied in the nature of his agency. Now, they 
contend that Jones, having, as postmaster, put the money for which 
they are now sued into the mail-bag, and turned it over to the mail-car- 
rier, discharged ail of the officiai duties and trusts imp'osed on him as. 
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postmaster, and that the act of robbing the mail was perpetrated by 
Jones as an individual, for whose criminal act they are not liable under 
the terms of the bond. Faith is an attribute of the mind. The quality 
and extent of Jones' faith can be judged only by his acts. In forward- 
ing money through the mails, an honest purpose, and honest acts of 
both of his hands, were pledged to his employer. The facts, not dis- 
puted in the case, show that he put the government money into thecus- 
tody of the mail-carrier with an officiai hand; and with the other, a 
criminal hand, he forcibly took it from the carrier, and converted it to 
his own u.«e, before it could reach the depository to whom it was his 
duty to forward the money. By putting the money in the mail-bag he 
performed an ofHcial duty; but it cannot be said that he faithfully dis- 
charged ail the dulies and trusts imposed on him by law in relation to 
that money. If he had robbed a mail-carrier, to whom some other post- 
master had confided the government's money, it may be that the sure- 
ties of Jones would not hâve been liable for the amount taken by him. 
The department was greatly at fault in allowing the postmaster, at a vil- 
lage office, to accumulate so much money in his hands, and to remain 
for so long a time — a year or more — delinquent in his settlement. This 
may affect the moral right of the government to hold the sureties liable 
under thecircumstances, but it cannot impair the légal rights of the gov- 
ernment. Under the admitted facts, you will bave to find that Jones 
did not discharge Ihe trusts imposed in him in such a manner as to sat- 
isfy or comply with the warranties of his sureties, and you must find for 
the plaintiflf. 



In re Sweet. 

(District Court, JV. D. New York. December 6, 1888.) 

Bankeuptct — Pkotectiow ov Banketjpt—Stat or Execution— Lâches. 

TJnder Rev. St. U. S. i 5106, providing that suite against a bankrupt shall be 
stayed pending his application for discliarge, "provided tliere is no unreason- 
able delay on the part of the bankrupt, " such a stay will not begranted whea 
tiie application for discharge bas been pending without action by the bank- 
rupt for more than eight years. 

In Bankruptcy. 

Motion to stay proceedings on a judgment against the bankrupt pend- 
ing his application for discharge. Rev. St. U. S..5106, provides that "no 
«reditor whose debt is provable shall be allowed to prosecute to final judg- 
ment any suit therefor against the bankrupt, until the question of the 
debtor's discharge shall bave been determined, and any such suit shaU, 
upon the application of the bankrupt, be stayed to await the détermina- 
tion of the court in bankruptcy on the question of the discharge, pro- 
vided there is no unreasonable delay on the part of the bankrupt in en- 
■deavoring to obtain his discharge." 
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Traey 0. Bêcher, for the motion. 
W, È.' WiUey, contra. 

CoxE, J. On the 31st of August, 1878, David W. Sweet filed his pé- 
tition in bankruptcy, and on the same day was duly adjudicated a bank- 
rupt. On the 12th of April, 1880, he filed a pétition for a discharge. 
Since that date no proceedings of any kind hâve been taken. On the 
28th of January, 1879, John M. Hammond recovered a judgment in the 
suprême court of the state against the bankrupt. On the llth of Feb- 
ruary thereafter this judgment, wliich was ex contractu, was proved against 
the bankrupt's estate. On the 4th of October, 1888, application was 
made for leave to issue exécution on this judgment. The application 
was granted by the state court, and a levy was made. The présent mo- 
tion is to restrain the proceedings under this levy until the question of 
the bankrupt's right to a discharge is determined. The motion is op- 
posed by the judgment créditer upon the ground that the bankrupt bas 
been guilty of- inexcusable lâches. I am constrained to hold that this 
objection is wdl taken, and that, under the provisions of section 5106 of 
the Revised Statutes, there has been "unreasonabJe delay on the part of 
the bankrupt in endeavoring to obtain his discharge." Ten years bave 
elapsed since the adjudication, and eight and a half years since the péti- 
tion for a discharge was filed. Since then the proceedings bave remained 
in a profound and unbroken slumber, with no effort to revive them on 
the part of the bankrupt or any other person. No reason is given, and 
no excuse is ofiered, for this extraordinary delay. After an extended 
examination I can find no précèdent for a stay in such circumstances. 
Indeed, the authorities seem to be well-nigh unanimous, in ail cases where 
the objection has been duly taken, that a much shorter delay than ap- 
pears in the case at bar is fatal to the discharge. In re Harrison, 22 Fed. 
Rep. 528; In re KéUy, 3 Fed. Rep. 219; In re Wolfe, 10 Fed. Rep. 383; 
Greemvald v. Appdl, 17 Fed. Rep. 140; Dingee v. Becker, 9 N. B, R. 508. 
In Harrison's Case, mpra, it was held that, "where six years bave been al- 
lowed to elapse by the attorney of a bankrupt without obtaining his dis- 
charge, such négligence will be imputed to the bankrupt, and he wUl be 
held responsible for such delay, and, on motion of his creditors, the pro- 
ceedings may be dismissed." It follows that the motion must be de- 
nied. 



Halb & ÏCiLBUBN Manitp'q Co. V. Hartford Woven Wirk Mat- 

TEBSS Co. 

(Oircitit Court, 2). Oonnectietit. December 4, 1888.) 

Patents fob Inventions— Novel^t—Sphings for Car-Sbats. 

The flrst claînji of létters patent No. 179,400, issued July 4, 1876, to Zenaa 
Cobb, for an improvement m spriné-seats, which describes an upholstered 
apring-aeat, having spring sections adapted to be separately inserted or re- 
moved f rom below the frame, without disturbing the upholatering, is void for 
want of novelty, in view of the familiar method of constructing spring-seats 
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for beds, and the method of removal shown in the Kneppler patent of July 
27, 1869. It describes siîuply the use in a car-seat of the separate spring sec- 
tions of the bed-seat. 

In Equity. 

Charles Howson and Benjamin F. Thurdon, for plaintiff. 

Charles E, Perkins, for défendant. 

Shipman, J. This is a bill in equity founded upon the alleged in- 
fringernent of letters patent No. 179,400, dated July 4, 1876, to Zenas 
Cobb, for an improvement in epring-seats. The patentée described, in 
his spécification, his invention as follows: 

"My invention hasfor its object to improve the construction of npholatered 
spring-seats for cars and other purposes, and to this end it consista, flrst, in 
arranging the spring of a seat iri sections, which are separately adapted for 
application and removal from the under side of the upholstering through the 
bottom of the seat-frame, for the purpose of facilitating the construction of 
the Beat, and preventing the upholstering from being disturbed or injured 
when it becomes necessary to repair the springs. It also consists in the 
method of constructing the spring sections; and it finally consists in stretch- 
ing a strip of webbing from end to end of a spring section, over the tops of 
the springs, so as to form a curved elastic support, upon which the cushion or 
upholstering rests evenly at ail points to prevent it from unequal wear." 

The claims of the patent are as follows: 

"(1) An upholstered or cushioned spring-seat, having its springs secured 
to the seat-frame in sections, which are separately adapted for application and 
removal from the frame without disturbing the upholstering, substantially as 
described. (2) The spring sections, consisting of the divided s)at, E, having 
the raised end-pieces, j, the springs, C, clamped between the two divisions of 
the slat, and the webbing, H, stretched over the tops of the springs from one 
raised end-piece to the otlier, substantially as described. (3) The webbing, 
or other strip. H, combined with the springs of a seat-slat, and stretched from 
end to end of the latter over the springs, so as to compress tliem, JEind form au 
arc, or cUrved elastic surface, upon which the upholstering is uniformly sup- 
ported. substantially as described, for the purpose speciâed. (4) The combi- 
nation of the springs, C, webbing strip. H, clasps, D, I, and divided slat, £, 
substantially as described, for the purpose specitied. (5) The combination of 
springs, C, webbing strip. H, clasps, D, I, and divided slat, E, with tlie seat- 
frame, A, and its upholstering or cushion, B, substantially as described, for 
the purpose specifled. " 

The first claim only is said to hâve been infringed, and, if valid, it is 
infringed by the défendant corporation, by the manufacture and sale of 
car-seats under letters patent to Henry Roberts, dated December 31, 
1881 , May 1, and June 13, 1883. The question in the case is whether 
the first claim of the patent for an upholstered spring-seat, having spring 
sections, adapted to be separately iuserted or removed from below the 
frame without disturbing the upholstering, one or more springs being 
snpported in each separate slat, contains a patentable invention. Spring- 
seats for beds, composed of transverse slats, upon which were arranged 
coiled springs, which snpported the mattress, and which were separately 
removed from above the frame, were in use before the date of the inven- 
tion, and are shown in letters patent to James Blythe, dated May 19, 
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1863, and to F. C. Hagen, of June 29, 1869. A spring-bed bottom, 
which consisted of coiled springs fastened to three separately removable 
transverse slats, and which springs helped to support a woven-wire sheet, 
upon which the mattress was placed, is shown in letters patent to Alvia 
Kneppler, dated July 27, 1869. The spécification says that the springs 
"are fastened to the cross-rails, e, of the frame, A, as shown." The de- 
fendants insist that the drawing shows that the cross-slats were fastened 
to the under side of the frame, and were removable from below. It is 
truly said by the plaintiff that this peculiarity is not mentioned in the 
spécification, and it also says that the drawing is consistent with the 
fastening of the rails upon the upper side of the frame, and indicates 
nothing upon the subject. It seems to me évident from the drawing that 
the cross-rails were fastened to the under side of the bed-frame, and that 
the springs were removed from below the frame. This belief is con- 
firmed by the fact that the woven-wire sheet is firmly fastened upon the 
top of the frame, though capable of removal, and the natural way of in- 
troducing coiled springs into the structure would seem to be from under 
the frame. In view of the familiar method of constructing spring-seats 
for beds, which consisted of spring cross-sections, which are separately 
inserted, and can be removed from above the frame, and of the method 
shown in the Kneppler patent, it does not appear that there was patent- 
able invention in the use of the Kneppler removable cross-slats in an up- 
holstered car-seat. It was simply the use in a car-seat of the separate 
spring sections of a bed-seat, without substantial change in the manner 
of application, and without substantially distinct resuit. Indeed, if the 
Kneppler patent had not existed, it would seem to me somewhat ques- 
tionable whether the removal of the spring sections from below instead 
of from above the frame could properly beconsidered to be an invention. 
Much reliance is placed by the plaintiff upon the extensive use of the 
Cobb seat, and the success which it has attained; but I am not sure that 
this success is npt attributable in part to the détails of manufacture de- 
scribed in the claims which are nôt infringed, as well as to the fortunate 
transference of the separate spring bed-slats to a car-seat. The first claim , 
for the gênerai principle of separate slats removable from below, without 
regard to the détails of construction, is within the doctrine of Railroad 
Co. V. Truck Cb., 110 U. S. 490, 4 Sup. Ct. Rep. 220. I place no stress 
in the décision of the case upon the L. W. Fillebrown patent of July 10, 
1866, which showed a spring car-seat having springs fastened to slats 
extending lengthwise of the seat, and removable from below, and which 
were removable as a whole from the frame, without disturbing the up- 
holstering, because I think that the question of patentable invention is 
presented more clearly and decisively by the Kneppler spring-seat. The 
biU is dismissed. 
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YaLE & TOWNE MaNUF'G Co. V. CORBIN ct al. 
(Circuit Court, B. Conneetieut. November 37, 1888.) 

1. Patents fob Intentions— Infmngembnt — Lock and Ket. 

Letters patent No. 234,003, issued November 2, 1880, to Charles C. Dîcker- 
man, for an improved lock and key, the improvement consisting in the use 
of a sinuous parallel key-way in thé rotating hub, and a corrugated flat métal 
key, of eqnal thickness throughout, are not infringed by a lock having a 
sintious key-hole without parallelism in the sides of the slot, through the hub, 
and a key, grooved on each side, without corresponding projections opposite 
the grooves. 

a. Bamb— Lock Cylindbrs. 

Letters patent No. 334,313, issued November 9. 1880, to Warren H. Taylor, 
for improvement in lock cylinders, the improvement consisting in the use of 
a key-hub composed wholly or partly of sinuously or angularly slotted disks, 
are not infringed by a key-hub having an angular key-hole leading to a smooth 
slot. 

8. Bame—Patentabilitt— Looks and Latches. 

The second, third, and fourth claims of letters patent No. 180,387, issued July 
35, 1876, to Henry R. Towne, for an improvement in locks and latches, consist- 
ing of a slide ■within the lock case, and controllable only when the door is open, 
and provided with veings to engage with either or both of the escutcheons and 
prevent their withdrawal from the lock case, describe a patentable invention. 

Bill for Injunction by the Yale & Towne Manufacturing Company 
against P. & F. Corbin. 

Frederick H. Betts and /. H. Hindou Hyde, for plaintiff. 
Charles E. Mitchell, for défendants. 

Shipman, J. This is a bill in equity to restrain the défendants from 
the alleged infringement of three letters patent, viz., No. 180,287, dated 
July 25, 1876, to Henry R. Towne, for an improvement in locks and 
latches; No. 234,002, dated November 2, 1880, to Charles C. Dicker- 
man, for an improved lock and key; and No. 234,213, dated November 
9, 1880, to Wdrren H. Taylor, for improvements in lock cylinders. The 
Dickermnn patent is the most important, and will be first considerèd. 
The application for this patent was pending for a long time in the patent- 
office. The claims, as presented from time to time, were rejected, and 
therefore the spécification and claims were frequently amended. The 
final spécification was carefully drawn, and présents clearly the views 
which the assignée and plaintiff had of the nature of the invention. The 
history of the application shows with significance that the patent-office 
limited the scope of the patented invention to a narrow compass, and 
that this is especially true of the first claim. The important part of the 
spécification is as folio ws: 

"My invention relates to that class of locks In which, for economy of con- 
struction and convenience in use, the keys are made of thin sheet-metal; and 
it consists, particularly, of an improved construction of the key and its hub 
or trunnion, so as to increase the safety of the lock against picking, and se, 
also, as to admit of the key being wholly formed of a single pièce of thin sheet- 
metal, and yet insuring its thorough guiding and support during its insertion 
and rotation. My invention applies particularly to locks operated by biieet- 
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métal keya, and provided with rotating plugs, or roll-backs, for guiding the 
key, and supporting it during its révolution to operate the lock. The locks 
to which my invention relates may be also provided with key-hole eseutcheons, 
as hereinafter described. The objecta of my Invention are to obviate a great 
difflcuJty which has been foiind with flat keys, viz., thetilting of the key, and 
also to increase the difflculty of picking the lock. In the old forms of locks 
the keys rotate on round stems in suitable round bearings in the front and 
back plates of the lock. If a liât key is iised, it is necessary to provide some 
device to guide it during its Insertion, and to support it during lis rotation. 
The device usually employed has been ahubortruniiion, which has been fitted 
in the bearing formerly used for the round-stemmed keys. In this plug has 
been eut a straight slot or key-way, into which the key could be inserted, and, 
the key being in place, the key and hub would revolve together, so that the 
bits of the key could operate the tumblers. The diiHculty of this construction 
is that it offers inadéquate résistance to the tilting of the key; that is, to its 
vibrating on an axis at right angles to the length of the key. The result of 
this tendency to tilt is twofold: First, it prevents the easy insertion of the 
key into the lock; and, second., it allows the key to get eut of place during its 
rotation, and thus eitlier stick, or perhaps fail entirely to operate the lock. 
In my patent No. 111,732 I hâve shown a key provided with a latéral ly-pro- 
jecting rib, which, in connection with the hub therein sliown, will obviate 
the difflculty of tilting, abovepointedout. This construction, however, wliile 
effectively remedying the difflculty of tilting, adds nothing to the security of 
the lock against picking, and praclically precludes the use of sheet-melal in 
the construction of keys, because a reetangular key-bit, having a rib project- 
iag ont froni one side of it, with no corresponding dépression on the opposite 
side of the bit, cannot economicàlly be made of thin sheet-metal, if it can be 
œade of it at ail. My présent invention enables me to construct a key en- 
tirely of sheet métal, and yet provided with longitudinal grooves and riba or 
sinuosities, whereby the slieet-metal key is effectively guided in the lock dur- 
ing insertion and rotation, the security of the lock is increased by the obsta- 
cles presented to the introduction of picking tools; and thèse advantages are 
obtained without materiallyincreasing the cost of this sheet-metal key beyond 
that of others of the ordinary Hat form. The ordinary roethod of picking 
locks is by the insertion of a picking tool, which is placed against the tum- 
blers. The tool is tlien tilted up and down, retractive pressure at the same 
tinie being kept on the boit, the tumblers being flnally adjnsted by this tenta- 
tive process until the boit can be retraetëd. It is évident that if any obstruc- 
tion is made to this tilting of a picking tool, the difflculty of picking will be 
increased, and my invention increases this difflculty by making the key-way 
in the plug of a sinuous or contracted form. Such a novel form of key-way 
in a slotted rotary key-hub, of course calls for a corresponding sinuously- 
sbaped key of like wavy outline on its opposite sides, and such a key is much 
stronger and better in every respect than the ordinary flat plate-key. * * * 
"Figs. 3, 8, 11, and 12 show a modified application of my invention, which 
consists of forming the key of thin sheet-metal, in the ordinary way, and in 
subsequently milling, or otberwise cutting a longitudinal groove or dépres- 
sion in both of its sides. In this dase, the hub or truniiion has a correspond- 
ing rib or projection on both of its inner walls, thus forming a key-way of a 
cross-section coïncident with that of the key. This construction, and that 
shown by Fig. 22, although accomplishing the desired results in some meas- 
ure, does so at a greater cost of manufacture, and at the expense of weaken- 
ing the key, and is therefore less désirable than those forms which are more 
properly termed ■ sinuous,' and which préserve the parallelism of the sides of 
the key and key-way. * * * I am aware that a key-blade of angular zigzag 
outline bas heretofore been made, as in the patent of Holmes and Butler; but 
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that key is what is known as a ' push-key,' î. e., the moment the key Is pusbed 
into place the lock may be unlocked without rotating the key. The resuit is 
that, in this class of locks, picking tools do not hâve to be tllted to efîect the 
desired object, and therefore corrugations are not safeguards. Moreover, the 
Holmes and Butler key is bitted upon its end, and is not made complète of a sin- 
gle pièce ot sheet-metal. * * * It will be perceived that my invention does 
not contemplât© the use of a flat, rectangular key-blade, having a mère latéral rib 
or projection from one or both of its sides, because that wonld not accomplish 
two very usef ul objects désirable to be attained in connection with my présent 
invention, as above stated, viz., to prevent picking, and to cheaply and easily 
manufacture a parallel-sided plate-key of equal thickness throughout, and of 
greater strength than other parallel-sided plate-keys for rotary locks. I only 
use ribs upon my key where the forming of grooves by dépression necessarily 
causes them; the essential thing being to obtain a key and a key-hole of sinu- 
cus contour, as best illustrated in Figs. 6 and 9 and 18 and 19, and to com- 
bine the advantages of thèse with a rotating key, and thus improve the gen- 
erally preferred class of locks operated by rotary keys. 

"In my said patent No. 111,732, Fig. 8 shows a rectangular plate-key, with 
a rib projeeting from one side of its blade, and Fig, 9 shows a corresponding 
rectangular key-hole, with a recess in one of its sides, to accommodate the 
rib. The only purpose of this rib and recess is to aid in guiding and secur- 
ing the key in position in the lock. It does not at ail tend to prevent pick- 
ing. I do not claim in this application, or intend, that it shall reach a merely 
ribbed plate-key, auch as my said patent discloses. I do not broadly claim a 
key with projections or dépressions upon its side or sides, or broadly claim a 
Blotted rotary key-hub; but what I do claiui is: (1) A flat or sheet-metal ro- 
tating key complète of a single pièce of métal of uniform thickness, with one 
or more longitudinal grooves on one side, and corresponding ribs on the other, 
substantially as described, and adapted to be bitted transversely to said grooves 
and ribs. (2) In a lock, a rotating hub or trunnion, provided with a sinuous 
key-slot adapted to the use of a sinuous sheet-metal key, bitted on one side, 
the sides of the slot being parallel to each other, as described. (3) A key-hole 
escutcheon, with a revolving disk, in which is eut a key-hole of sinuous shape 
and parallel sides, substantially as described. (4) In a lock, the combination 
of a flat or sheet-metal key complète of one pièce of métal, whose sides are par- 
allel, and of which a cross-section is sinuous, with a hub or trunnion, pro- 
vided with a key-way of the same form as the key. (5) The combination of 
a plate-key complète of a single pièce of métal, oiÉ sinuous cross-section, and 
of uniform thitkness, a hub provided with a key-way of a shape correspond- 
ing to the key, and tumblers, which are operated by the rotation of the key, 
substantially as described." ^ 

The first, second, and fourth claîms are the only ones which are al- 
leged to hâve been infringed by the défendant, The Dickerman iock of 
1871, shown in his patent No. 111,732, was a night lock, operated 
by a flat key, and provided with a rotating plug or hub, into which 
the shaft of the key is passed, and which rotâtes as the key is re- 
volved. The key had a longitudinal rib or projection upon one side, 
and was adapted to be bitted transversely to this projection, and to operate 
•upon tumblers, and move the boit when rotated. The key-hole had a 
groove, which corresponded with the projection upon the key. The 
Holmes & Butler lock had an angular key-hole, and a flat métal cor- 
rugated or grooved and ribbed "push" key, which was adapted to the 
angularities of the key-hole. For the purpose of fuUy stating the devel- 
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opment of the art at the date of the Dickerman invention, it may be 
added that the locks of the Stephenson patent of 1848, and of the Gar- 
fucbon patent of 1858, each had rotating hubs, zigzag or sinuous key- 
ways, into which the correspondiiigly shaped wing of a round-stemmed 
key entered; but the key-holes, or the rotating hubs, were only obstructed 
at the wing-way of the key, and the round stem of the key "centered" 
the key as in the old and customary method. It will thus be seen that 
the Dickerman hub of the patent of 1880 was the hub of his patent of 
1871, with the addition of the ribs in the hub, so arranged with grooves 
as to give to the key-way such a shape that it can properly be termed 
"sinuous," and which fit into corresponding longitudinal grooves upon 
the key. The corrugations upon the key, and the corresponding shape 
of the key-hole, are the same as the corrugations and the shape in the 
Holmes & Butler push key. The object of the addition to the Dicker- 
man hub and key of 1871 was to obstruct or prevent pîcking. The pat- 
ent of 1880 is commercially valuable, and describes an important im- 
provement upon the well-known "Security" Yale lock. The principal 
part of the invention, being the portion included in the second, fourth, 
and fifth claims, consisted in making the key-way in the rotating hub, 
which is to receive the shaft of the key, sinuous, and making the key to 
correspond with the key-way; in other words, the combina tion which is 
distinctly described in the second claim, of sinuous paraliel-sided key- 
way in the hub, and corrugated flat métal key. It did not consist in a 
sinuous key-hole, which existed in the Holmes & Butler Jock, but it waa 
limited to a key-slot or key-way, the sides of which were parallel to 
€ach other. Neither did the invention consist, so far as the key of the 
first claim is concerned, in any corrugated and grooved flat métal rotat- 
ing key, which was bitted transversely to the ribs, or the ribbed key of 
1871, plus the grooves of Holmes & Butler. Such a key could bave 
little claim to patentable novelty. The key of the first claim, as the re- 
suit of the struggle on the part of the patent-ofiSce to reject the applicar 
tion entirely, was limited to a key of a single pièce of métal of uniform 
thickness, with one or more longitudinal grooves on one side, and corre- 
sponding ribs on the other. The second claim does not require that the 
sinuous key-way, grooved through the hub, must neccssarily be cotnbin- 
ed with a key which possesses ail the limitations of the first claim. 

The defendant's lock is a pin-tumbler lock, with a rotating hub. The 
key has two longitudinal grooves upon one side, and one longitudinal 
groove upon the other side, and is transversely bitted. Thèse grooves 
are made by milling, and hâve no corresponding ribs or projections, 
«aused by the formation of the grooves, upon the side directly opposite 
them. The cylinder of the lock has a thin pièce of métal at the front, 
which contains an angular key-hole. The remaining portion of the slot, 
and the portion which extends within the lock-plates, is plain and smooth- 
fiided. The slotted plate will not seriously obstruct picking. The means 
which are relied upon for this purpose are contained in another part of 
the lock. The key is not an infringement of the first claim, which required 
that the key must be, when completed, of uniform thickness; thatis, the 
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dépressions on one side must hâve a corresponding rib on the other side, 
and the uniform thickneSs must thus be preserved. The key must be as 
thick where the grooves are as in auy other part; and where there are 
no grooves it.must be no thicker than in any other part. The defend- 
ant's key is not of uniform, but of varying, thickness, because it bas no 
ribs on one side which correspond with the grooves on the other side. 
Theungrooved portions are about twice as thick as thegrooved portions. 
The defendant's lock does not infringe the second and fourth claims, be- 
cause each claim requires that the rotary hub should be provided with 
a sinuous key-slot or key-way, which demands more than a mère sin- 
uous or angular key-hole, without parallelism in the sides of the slot 
through the hub. An angular or sinuous key-hole which is the entranca 
to a plain straight slot cannot justly be included in the second and fourth 
claims of the patent. 

The object of the Taylor patent was, in the language of his spécification, 
"to form in a cheap and simple manner a key-hub or cylinder, with an 
angular, curved, or sinuous slot, such as is used in connection with a 
longitudinally grooved or corrugated sheet-metal key, having side-bits 
or serrations, like the well-known ' Security ' Yale lock key." The pat- 
entée further says: 

"My invention consista in forming such a key-hub wholly or in part of a 
séries of corresponding disks, suitably slotted. One method I adopt in carry- 
ing out my invention is to take a number of thèse disks and lay one upon an- 
other, with their slots coïncident, until a pile is formed of a height equal to 
the desired lengtli of the hub, and then seciire them ail together by one or more 
longitudinal rivets, or by any other well-known mechanical means. I thus 
obtain a cylinder with a longitudinal, sinuous, or angular slot that will fît a 
sultable-shaped sheet-raetal key on each side of its blade at ail points, when it 
is inserted in place; but it is not essential that the side walls of the slot shall 
impinge against the sides of the key-blade at ail points; and hence I niay, 
without departing from ray invention, or detracting from the value of my cyl- 
inder, form it in sections, only part of which are correspondingly sinuously- 
slotted disks, and the rest of which are rectangularly-slotted parts, or half- 
cylindrical blocks, or other shaped fllling pièces, sufticiently eut away to leave 
an open path for the key, and serving merely to connect the coïncident disks, 
and help form the body of the hub, which, when in place in a lock, is out of 
sight, except its front end. Sucli a formation of the hub will give a suflSeient 
fltting sinuous-bearing surface to guide the key during its insertion, and to 
be acted upon in turning it for the opération of the lock. " 

The utility of the invention consists in the economy and rapidity with 
which longitudinally and sinuously slotted lock-hubs can be made by its 
means, instead of by cutting the slots in solid cylinders. The claira of 
the patent is for "a key-hub, composed in whole or in part of sinuously 
or angularly slotted disks, substantially as deseribed." Inasnmch as the 
defendant's key-hub bas merely a plate in which is an angular key-hole 
as the outrance way to a smooth slot, it is plain that it is not, in any 
proper sensé, the sinuously or angularly slotted key-hub of the claim. 

The claims of the Towne patent are as follows: 

"(1) The combination, substantially as set forth, of the bolts, the slide, or 
plate, moving at a right angle thereto, and the pivotai links for guiding said 
v.36F.no.l2— 49 
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slide; the combination being sucb that vertical motion of the slide sball canse 
a simultaneous .horizontal motion of the boit. (2) In a mortice lock, the 
mechanlsm of which to be operated upon by the key is contained within one 
or two separate tumbler-cases or escutcheons, adapted to be secured to the 
lock-caâe after the latter has been mbrticed into the door, a set or slide con- 
tained within said lock-casè, and co^trollable only when the door is open, which 
set or slide is adapted to suitably engage with either one or both of said es- 
cutcheons, inserted through either or both sides of the door,- and to prevent 
the withdrawal of said escutcheons from the iock-case. (8) ïhe combination, 
substantially as set forth, of the slide H, adapted to engage with one or more 
escutcheons or tumbler-cases, and to prevent the withdrawal of the làtter f rôm 
the Iock-case, and the operating-screw, J, inaccessible when the door oh which 
the lock is ùsed is closed. (4) The slide, or set H, provided with two wings 
or projections, h, h, and adapted to engage, as desired, with either one or two 
escutcheons or tumbler-cases inserted from one or both sides of the case of a 
mortice lock." 

It is admitted that the first claim is net infringed, and that the other 
claims are not infringed by the slides which the défendant now uses, and 
that it did make a few looks which infringed those claims. The défend- 
ant dénies that the improvement which they describe was a patentable 
invention. In view of the Yale and Wiun patents, which are relied upon 
by the défendant as disclosing the prier state of the art, I think that 
there was invention on the part of the patentée, as distinguished from 
mechanical skill. Let there be a decree for an injunction, and for an 
acoounting for the infringement, by the use of the "Complainant's Ex- 
hibit. Défendant Lock," of the second, third, and fourth claims of the 
Towne patent. The bill is dismissed as to the Dickerman and Taylor 
patents. The questions iu regard to costs will be reserved until the final 
decree. 



The Bonnie Doon.' 

Baibd, Sheriff, v, The Bonnie Doon. 

{District Court, D. Belaviwre. November 84, 1888. 

1. Admtraltt— CotTBTS— Jtihisdiction— Eecovert of Possession. 

Where a sheriShas attached a vessel, which is afterwards taken out of his 
cuBtody and removed into another state, he can sue in admiralty to recover 
possession in the district court of the district into which the vessel has been 
removed. 

J. BAMB — ATTACHMBNT — RiGHT TO POSSESSION. 

A vessel was attached on alibel against the master individually. Themas- 
ter, without the knowledge or anthoiity of the owner, removed the veasel to 
another state. Held that, the attachment baving been illégal, and the vessel 
never in cuatodia legis, the sheriff was notentitled tothe possession as against 
the owner : The owner was not chargeable with the s^aâicriminal act of the 
master in reifloving the vessel. 

In Admiralty. Libel in rem. Exceptions to answer. 

'Reported Ijy lïàrks Wilks Collet, Esq., of the PhUadelphia bar. 
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Libel by David Baird, sheriff, to recover possession of the steam-yacbt 
Bonnie Doon. 

W. C. Spruance and C. M. Curtis, for libelant. 
Bradford <fc Vandegrift, for claimant. 

Wales, J. Tbis is alibel torecover possession. On the7th of June, 
1888, the libelant, as sberiff of Camden county, N. J., by virtue of a 
writ of attachment, issued eut of the circuit court for said county, against 
John Oraig, at the suit of Joseph Campbell, in an action of contract, 
levied on and took possession of the small steam-yacbt Bonuie Doon, then 
lying in the Delaware river, near Beach-Street wharf, in the city of Cam- 
den, as the property of the said Craig, who was then in command and 
acting as master thereof. A few days after the sberiff bad acquired pos- 
session of the yacht in the manner just described, and wbile tbe prop- 
erty was still in bis custody, Craig, as is alleged, with the assistance of 
Qther personsj unknown to the libelant, unlawfully took the yacht out of 
the possession of the sberiff, and brought it within tbis district, wbere 
itwas found by tbe sheriflf, whonowseeks torecover possession by virtue 
of bis spécial property obtained under tbe levy. Tbe answer of Craig, 
tbe master and claimant, in behalf of James Graham, of New York city, 
sets forth that Graham is tbe true and sole owner of the yacht; that he 
(Craig) is only the master, and as such master, in behalf of and as bailee 
for Graham, is entitled to bave possession of the property, subject to the 
daim of the marshal. It is admitted that Craig quietly carried ofF the 
yacht on the ground that it was not bis property, but belonged to Gra- 
ham . The substance of tbe exceptions is that tbe answer affords no jus- 
tification of tbe conduct of Craig. 

Possessory actions may be brougbt in tbis court to recover sbips, or 
otber property, to which a party is entided by virtue of a maritime 
right, being analogous to tbe common-law actions of replevin and det- 
inue, in which tbe spécifie property is recovered, instead of damages. 
Thèse actions may be brought by owners to try the right to the posses- 
sion of a sbip as among themselves, and by a master or owner to re- 
cover possession. Petitory, as well as possessory suits, are also within 
the admiralty jurisdiction, and may be brougbt in ail cases to reinstate 
tbe owners of sbips wbo bave been wrongfully deprived of tbeir prop- 
erty. Ben. Adm. §§ 276, 311. Tbis case, then, is properly in court, 
and, as there is no controVersy about tbe facts, the question for déci- 
sion is oùe of law only, and that is, whether the libelant, wbose posses- 
sion of the vessel was obtained and lost under tbe circumstances stated 
in the record, sbould bave a decree for restitution. The action in tbe 
Camden county court was against Craig, individually, for a cause of ac- 
tion in which he alone was liable, and bad no relation to tbe yacht or 
its owner. Tbe sheriff was commanded by bis writ to attacb the goods 
and cbattels, etc., of Craig, and bad no autbority under that writ to 
seize the goods or property of any otber person. In taking tbe prop- 
erty of Graham, therefore, he acted illegally, and was a trespasser. He 
may bave been misled by seeing Craig in command, but that is no 
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exoiise foTj much less a justification of, the wrongful seizure. Posses- 
sion alone is never reliable évidence of ownership. He should hâve in- 
formed himself of the fact of ownership, and, if in doubt, called on the 
plaintifif in the attachment to protect him by an indemnifying bond, 
which is a very common practice in such cases. Failing to do this, he 
took the risk, and must abide the conséquences, whatever they may be, 
of having made an illégal levy. Drake, Attachm. § 196; Freem. Ex'ns, 
§ 254. There is no intimation that Graham ordered the removal of the 
yacht from Camden, or that he has ratified Craig's conduct in causing 
the removal. As master, Craig had no right to take the yacht frotai the 
sheriff, and in doing so acted outside of the Une of his duty. His act 
was of a quasi criminal natiire, and an owner cannot be held responsible 
for the criminal oifenses of his servant, when committed without his 
knowledge or consent. But the contest hère is not between the sheriff 
and Craig; it is between the sheriff and Graham. It is conceded that 
Graham is entitled to hâve the property restored to him, but that he 
should go to Camden, and assert his right in the place where the seizure 
was made. Why so? If this court has jurisdiction of the cause, Ihere 
ia no reason why it should not be decided hère and now, instead of put- 
ing Graham to the expense and delay of going to Camden, and reuewing 
the contest there. It must be remembered that this whole difficulty has 
grown out of the sheriff s mistake in levying on property that did not be- 
long to the défendant named in the writ. Property cannot be placed in 
custodia legis by an unauthorized levy. The custody of the sheriff in such 
a case is an unlawful, and not a légal, custody. The défendant (Craig) 
or a stranger could not interfère, but the true owner of the property may 
bring an action of trespass or replevin against the sheriff, or he may even 
take it away peaceable, if he can. Freem. Ex'ns, §268. Craig's con- 
duct in running off with the yacht cannot be approved. His doing so 
was iU-advised, but not more so than was the improvident and hasty 
seizure by the sheriff. It is one of the incidents of his office that a sher- 
iff will sometimes be called on to exercise his judgment promptly in exe- 
cuting a writ, and he may be placed in the dilemma of making himself 
Jiable to the plaintiff in the writ by refusing to seize property represented 
to belong to the défendant, or, by taking it, of making himself respon- 
sible to the owner for an unwarranted levy. The owner, if he be with- 
out fault, as it appears he was in this case, must always bave his prop- 
erty restored to him. The sheriff may bave' a remedy against Craig, but 
has no right to retain or demand possession of the vessel after the title 
of the owner has been established. The exceptions are overruled. 
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The Egyptian Monarch. 

RoBERTs V. The Egyptian Monarch. 

{District Court, D. N'eu Jersey. November 17, 1888. 

1. ADMIIIAI,TT— JUKISBICTIOU— CONPLICT OP LaWS. 

Aproceeding in rem by a seaman for personal injuries received on board 
an Bnglish vessel, while within English territorial waters, is governed by the 
law of England, though libelant is a naturalized American citizen. 
8. Samb— English High Court— Shipping—Pbesonal Injuries. 

The jurisdiction of the high court of admiralty of England does not exténd 
to a claim for damages by a seaman for personal injuries received on board an 
English ship while within the body of a county of England. 
8. Mastbb and Sbbvant — Fbllow-Servants. 

A second mate, who superintends the reeling in of a hawser, is a fellow- 
servant with a seaman engaged in turning the réel. 

In Admiralty. 

Libel by John Roberts against the British steam-ship Egyptian Mon- 
arch, Royal Exchange Shipping Company, claimant, for damages for 
Personal injury. 

A. B. Caldwell and Chas. Blandy, for libelant. 

E. B. Convers, for claimant. 

Wales, J, This is a proceeding in rem to recover damages for injuries 
sustained by the libelant, a seaman on board the. Egyptian Monarch, on her 
voyage from England to the United States, in the month of July, 1888. 
The libelant, a naturalized citizen of the United States, had shipped 
as an able-bodied seaman. The vessel left the Milward docks, in the 
port of London, on July 14th, being towed out into the river Thames by 
a tug-boat attached to a two-and-a-half inch wire hawser, which was a part 
of the tackle of the steam-ship, and fastened at the other end to the aft- 
deck of the Monarch. At the time of the accident the vessel was going 
down the river, but was still within the limits of the port of London. 
The libelant, with another niember of the crew, was reeling in the haw- 
ser, which had been cast oflf by the tug, and triced up along-side of the 
Monarch. One end of the hawser was fast to the réel, a horizontal drum 
between two uprights, passing thence out through the after-quarter chock, 
and along the ship's side forward to her waist, where the other end was 
made fast by a hempen line to the midship davit, so that the bight of the 
hawser just touched the water. The second mate superintended the work 
of reeling. Under bis direction the boatswain's mate paid out the haw- 
ser from the davit by means of the line, and the men at the réel wound 
it up. During this opération the hawser was paid out more rapidly than 
it was taken up on the drum, in conséquence of which the bight sank 
into the water at the vessel's stem and was caught by the propeller, which 
reversed the motion of the drum, causing the handle at which the libel- 
ant was working to fly back, and inflict on him serions bodily injuries. 
The libelant allèges that the accident occurred through the négligence of 
the second mate, and seeks to hold the owriers of the ship liable. There 
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îs not much dispute over the facts. The ship was well equîpped. There 
was no defect in her machinery, or ip the applipices or means by which 
the hawser was being tàken in. The second mate and the boatswain's 
mate were compétent and experienced men, and the work in which they 
and the libelant were engaged, at the time of the accident, was being done 
in the regular course of the navigation of the ship. There was nothing 
unusual in the character of the work, which belonged and was incident 
to the ordinary duties of the officers and crew. The défenses are (1") that 
the accident having occurred on board of an English ship while in the 
territorial waters and within the body of a county of England, the law of 
England must govern the case, and that by that law the libelant bas no 
lien enforceable in admiralty; (2) that both the officers who were en- 
gaged in the work with the libelant were fellow-servants of the latter, and 
neither the ship nor her ownefs are liable. 

The law of the ship's home is applied by comity to regulate the mutual 
relations of the ship, her owner, master, and crew, as among themselves; 
their liens for wages, and modes of discipline. The Brantford Oity, 29 
Fed. Rèp. 373. And this ruïe will not be affected by the fact that one 
or more of the cre<v are citizens or subjects of différent countries. In 
The M. Moxham, 1 Prob. Div. 107, 114, it was held (citing Reg. v. An- 
derson, 1 L. R. Cr. Cas. 161) that a seaman, having entered into articles to 
serve on board an English ship, so long as he remained on board that 
ship was in the same position an English subject would hâve been. In 
•the celebrated case of Phillips v. Eyre, L. R. 4 Q. B. 225, 238, which was 
an action for assault and false imprisonment on the island of Jamaica, 
Lord CocKBUKN, in delivering the judgment of the court on a demurrer 
to the plea, said: 

"The rule which obtains in respect of property and civil contracts, namely, 
that an act, unless intended to take effect elsewhere, shall, as regards its ef- 
fect and incidents, if a conflict arises between the lex loci and the leoofori, be 
governed by the former, appears to us to be applicable to the case of an act oc- 
casioning Personal injury. To hold the contrary would be attended with the 
moat inconvénient and startling conséquences, and would be altogether con- 
trary to that comity of nations in matters of law to which efCect, if possible, 
should be given." 

In Tlie Scotland, 105 U. S. 24, 29, the suprême court of the United 
States held the same doctrine. Speaking through Mr. Justice Beadley, 
it said: 

"In administerîng iustice between parties itis essential to know by what 
law, or code, or System of laws, their mutual rights are to be determined. 
When they arise in a particular country or state, they are generally to be deter- 
mined by the laws of that state. Thèse laws pervade ail transactions which 
take place where they prevail, and give them their color and légal effect. 
Hence, if a collision should occur in British waters, at least between British 
ships, and the injured party should seek relief in our coui-ts, we would admin- 
Ister justice accôtding to the British law, so far as the rights and liabilities of 
the parties weré concerned, provided it was shown what that law was." 

Bee, also, The Olga, 32 Fed. Rep. 329, and Whart. Confl. Law, § 475. 
The lex hci, it is generally adraitted, governs the duties, rights, and rem- 
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edies of sèamen, unless modified by treâty stipulations. The Bdgmland, 
114 U. S. 355, 864, 6 Sup. Ct. Rep. 860; The John Ritsm, 35 Fed, Rep. 
663. In TheMaud Carter, 29 Fed. Rep. 156, the rule of comity, asthus 
defined, was applied in the most libéral manner. There the libelants 
claimed a maritime lien against a British vessel for advances and supplies 
while in a British port. Under the maritime law of the United States 
advances and supplies of like character would not create any lien; "but," 
says Judge Nelson, "this vessel is a Britigh vessel, and subject to Brit- 
ish law. Under the circumstances it is the duty of the court to admin- 
ister and apply the British law exactly as it would be applied if the ves- 
sel were in an English court. * * * As the lien would be enforced 
against this vessel in an English court, it can, as between the parties 
hère, be enforced in this court." 

It is clear, therefore, in the light of the authorities just cited, and 
which could be multiplied, if necessary, that, under the application of 
the rule of comity, the right of the libelant to redress must be governed 
by the law of England; and what that law is in relation to cases of this 
kind abundantly appears from an examination df the Engiish books. 
The industrious research of bis proctor bas not produced any authority 
to show that the law of England has ever recognized the existence of a. 
maritime lien for personal injuries such as are alleged to hâve been re- 
ceived by the libelant, under the circumstances and in the manner set 
forth in his libel. On the other side, the conclusion is successfuUy esr 
tablished that the English courts hâve not only ignored the création of 
any lien under such circumstances, but that they bave expressly denied 
it. In The Public Opinion, 2 Hagg. Adm. 398, a collision took place in 
the river Humber, 20 miles up from the sea, but within the body of a 
county. Sir Chkistopheb Robinson, J., said: 

"That since the statutes of 13 Bich. II. c. 5, and of 3 Hen. VI. c. 11, it has 
been strictly held that the court of admiralty cannot exercise jurisdiction in 
civil cases, or causes of action arisingî'»^racorpM«co»»i7ai«w. * * * Uo 
case has been found to support such proceedings, and I think I can venture 
to say that none has oecurred within a pretty long expérience which I hâve 
had in the practice of thia court." 

This décision was rendered in 1832. The admiralty court act (1861) 
24 Vict. c. 10, extending the jurisdiction of the high court of admiralty, 
provides, bj' section 7, that the said court shall bave jurisdiction over 
any claim for damage donc by any ship, whether within the body of a 
county or upon the high seas; but it has been held that the word "dam- 
age," as used in the statute, was not intended to apply to injuries done 
to the person, but is solely applicable to mischief done to property. 
Smith v. Brmpn, (1871,) L. R. 6 Q. B.729; The Vera Oruz, 10 App. Cas. 
59. Lord Cockbden, in SmitJi v. Brown, supra, commenting on the dis- 
tinction between damage done to property and injury to the person, says 
that the distinction is not one of verbal criticism, but of a substantial 
character, as appears from the fact that this distinctive phraseology has 
been observed in subséquent statutes relating to the same or analogous 
subjects. 
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On the part of the libelant it is contended that this défense is a mare 
question of remedy, and that he is entitled to redress in this court, irre- 
spective of any local restriction in England. . There would be force in 
this position if the form of action only was in dispute, but the objection 
to the présent proceeding lies deeper, and concerns the substance of the 
law. This is not the case of a process of attachment to compel the ap- 
pearance of a défendant. The libelant sets up a charge against the ship 
of a spécifie lien, and asks for a decree of condemnation, and sale to sat- 
isfy his claim. If he is not asserting a right of property, pro tanto, in 
the ship, he assumes the right to hold her as security for the payaient 
of whatever damages may be awarded to him. In other words, he is 
suing for the enforcement of a lien which does not exist under the law of 
England, where his personal injuries were received, and where, if at ail, 
the lien must hâve been created or recognized in order to entitle him to 
a decree of condemnation in this court. He may hâve a conimon-law 
remedy, but the proceeding hère isin rem, and is to be treated according 
to the law and practice of admiralty courts, and is noi a remedy afforded 
by the common lawj it is a proceeding under the civil law. The Moses 
Tayhr, 4 Wall. 431. It is only when a maritime lien arises that it can 
be enforced in admiralty. The Oity of Panama, 101 U. S. 462. 

Who are fellow-servants? There can be no controversy over the rule 
— ^now long settled, both in this eountry and in England — that, where 
several persons are engaged in the same employment, and one of them is 
injured by the négligence of another, the master or employer is not lia- 
ble, provided always that he is not négligent in their sélection or réten- 
tion, or in providing adéquate materials and means for the work; it be- 
ing implied in the contractof service that the servant takes upon himself 
the risks arising from the négligence of his fellow-servants in the same em- 
ployment. BaUroad Co. v. Ross, 112 U. S. 383, 5 Sup. Ct. Rep. 184; WO- 
son V. Merry, L. R. 1 H. L. Se. 326; Morgan v. Railway Co., L. R. 1 Q. B. 
149 . Admitting, then, that the libelant was injured through the négligence 
of the second mate, and that he was himself without fault, yet, if this ofEi- 
cer was his fellow-servant, the ship and her owners are exempt from lia- 
bility. It wiU be seen by an examination of the English cases cited and 
commented on by Mr. Justice Field, in Railroad Co. v. Ross, supra, that 
the second mate and libelant would be considered as iellow-servants, on 
the ground that they were in the same common employment, and en- 
gaged in the same common work under that common employment. Con- 
flicting décisions on this question may be found in our own courts, — féd- 
éral and state, — ^but numerous and respectable authorities among them 
classify the subordinate officers of a ship as fellow-servants with the mem- 
bers of the crew, who are subject to their orders. The prevailing opinion is 
that, when the master is on board, the subordinate officers and seamen are 
fellow-servants, U. S. v. Huff, 13 Fed. Rep. 630; Halverson v. Nisen, 3 
Sawy. 562; Oison v. Olyde, 32 Hun, 425; The Œty of Alexandria, 17 Fed. 
Rep. 390; Loughlin v. State, 105 N. Y. 159, 11 N. E. Rep.. 371; Malonev. 
Tran^m-taticm Co., 5 Biss. 315; The E. B. Ward, Jr., 20 Fed. Rep. 702; 
Bmson v. Goodioin, (Mass.) 17 N. E. Rep. 517. In The Oity of Alexan- 
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dria, and in Mahne v. Tramportatîon Co., the court go to the extent of 
holding that a ship-owner is not liable for injuries received on board a 
vessel by one of the crew through the négligence of any of its ofBcers, 
provided the ship is well equipped, and the officers are compétent; this 
rule being founded on the principle that subordinates must be deemed to 
hâve entered upon the service with the understanding that they took their 
chances of négligence or carelessuess on the part of others engaged in the 
same employaient; and it is also held that the analogies of the mu- 
nicipal law do not always apply to accidents happening among officers 
and crew on shipboard. The foregoing review of the law, as applicable 
to the évidence, sustains both défenses, and there must therefore be a 
decree entered dismissing the libel. 



The James H. Peentice!. 

Myles et al. v. The James H. Peentice. 

{District Court, E, B. MicJiigan. November 21, 1888.) 

1. MAiaTiME Liens— Materials Fcrîtished— Principal and Agent. 

S., sole owner of a barge, contracted with B. to repair and improve her. 
While the work was going on he agreed to sell a half interest in her to K., 
and further authorized K. to superintend the work, and to settle the bills 
therefor. He subsequently conveyed to him his half interest. Libelants, 
knowing nothin^ of the contracts with B. and K., and supposing K. to be a 
part owner, furnished lumber to the contractor B., which K. inspected and 
promised to pay for. Beld, that S. had so conducted himself as to lead libel- 
ants to believe that E. was authorized to bind the vessel, and that they bad a 
lien for the amoant of their bill. 

2. 8amb — Use op Materials. 

Under a statute giving a lien for materials "furnished" in and about the 
building and repairing of water craft it is sufficient to show that the materials 
were ordered for and delivered to or near the vessel, though it appeared that 
a part of them were subsequently diyerted, and used for other vessels. The 
act does not roquire proof that the materials were actually incorporated into 
the vessel sought to be charged. 

In Admiralty. Libel for material furnished. 

On libel for lumber furnished the steam-barge James H. Prentice, a 
domestic vessel, while being repaired at Détroit, in March and April, 
1886. The foUowing dei'ense was interposed by Lewis D. Sanbom and 
John Kelly, claimants, viz. : That in January, 1886, Sanborn, who was 
then sole owner, màde a contract with one Beaudry to build a cabin upon 
and double deck the Prentice, furnishing ail work and material necessary 
for that purpose, for $3,850; that about January lOth Beaudry began 
work under his contract, and continued the same until Àpril 28th; when 
he abandoned the job, leaving it incompleted, whereby Sanborn sufifered 
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; daipages in completing the work in the sum of SéOO; that when Beau- 
, dry abandoned his contract there was nothing whatever due him there- 
undeï, npr was there anything due to him at the time the lumber sued 
for was furnished; that no notice was given to the respondents, or either 
of them, nor to the master, of the libelant's claim or any part thereof, 
until after the abandonment by Beaudry of his contract. The answer also 
denied, upon information and belief, that any of the lumber furnished 
was used in or upon the steam-barge, and avers that whatever was fur- 
nished was supplied upon the personal crédit of Beaudry, and that the 
eame did not constitute a lien upon the bai^e. 
George W. Radford, foT lïbel&nta. 
H. H. Swan, for claimants. 

Beown, J. By How. St. § 8236, "every water craft of above five tons 
burden, used or intended to be used in navigating the waters of this 
state, shall be subject to a lien thereon : (1) For ail debts contracted by 
the owner or part owner, master, clerk, agent, or steward of such craft 
* * * on account of work done, or materials furnished, by mechanics, 
tradesmen, or others in and about the building, repairing, fitting, fur- 
nishing, orequipping such craft: provided that, when labor shall be per- 
formed, or materials furnished as aforesaid, by à subcontractor or work- 
man other than an original contractor, and the same is not paid for, said 
person or pèrsohs may give the owner or his agëlit, or the master or clerk 
of said craft, timely notice of his or their said claim, and from thence- 
forth said person or persons shall hâve a lien upon said craft, pro rata, 
■for his or their said claim, to the amount that may be due by said owner 

: tOiSaid original contractor ibr work or labor then done on said water craft." 
■ As there is no allégation în the libel that this steam-barge was used or 

; ihterided to be uised in navigating the waters of this state, ît is undoubt- 
edly defective in this particular. I hâve had fréquent occasion to hold 
that this allégation was jurisdictional, and must appear wherever it was 
sought to enforce a lien given by the state statute; but as the fact ap- 

, pears to ^e that the Prentice was a domestic vessel of more than five tons 
b'urden, and was actually used in navigating tue waters of this state, I 
will permit the libel to be amended, and will dispose of the case upon îts 
inerits. 

As the lumber was furnished to Beaudry, the contractor, who had 
undertaken to improve and repair the barge, it is incumbent upon the 
libelants, in order to charge the vessel or her owner, to show that the 

.lurniber was furnished upon the ord^r of the owner or: his agent. The 
factçi in this connection are as foUows: Some time in January, 1886, 
Sanborn, whp was then the sole owner of the barge, contracted with 

, Beaudry ,to put a double deck and cabin upon the Prentice for $3,850. 
While this work was pending, Sanborn agreed to seU a half interest in 
the vessel; to John Kelly, his co-respondent in the case. It appears that 
Kelly was toibecome a half owner on the completion of the work by 
Beaudry, and that when she was completed he did become such, and 

iOQW^ppearg as one of the claimants in this case. Prior to March 11, 
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1886, libdants, who were lumber dealers in this cityi deïivered certain 
lumber to the Prentice upon the order for the saine by Beaudry, who 
was then engaged upon bis work. This lumber, however, they chargea 
upon their books to the Prentice directly. They had no knowledge of 
the contract between Sanborn and Beaudry for the work, or between 
Sanbom and Kelly for an interest in the vessel. Some time in February 
Mr. Myles, one of tbe libelants, asked Beaudry for money on account of 
the lumber then furnished, and by appointment with Beaudry went to 
the dry-dock where the vessel was being overhauled, for the purpose ôf 
meeting Capt. Kelly; Beaudry having told Myles that he expected one 
of the owners down, and as soon as he came down he would get the 
money. Myles was there introduced to Kelly as one of the owners of 
the vessel. He then stated to him that he needed some money on the 
lumber account, to which Kelly replied that he expected some, and as 
soon as it came Myles should hâve it. A day or two afterwards Kelly 
came to the libelant's office with Beaudry, and asked him the amouht 
of the bill, which was stated to him. He was also informed thàt the 
lumber had been charged to the Prentice; that it had always been libel- 
ant's custom to charge lumber furnished by thera directly to the boats, 
to which Kelly stated: "That is ail right. I am eKpôcting a draft from 
Sanborn in a day or two, and, as soon as it comes, we will call in and 
settle your bill." Kelly also stated that Sanborn was the other owner. 
At this time Kelly was shown the residue of the luniber intended for the 
Prentice, which libelants had already gotten out, and had stored in their 
sheds. Kelly, in speaking of the lumber, announced bis satisfaction 
with it, and, on Myles asking him about paynient, stated that it woùld 
be ail right, and that they would pay for the lumber before^he boat was 
taken away ; that they should let Beaudry bave ail the lumber necessary 
to complète the boat, and should bave him certify to the bill and sénd 
it to Saginaw, and they would send a draft. After this conversation, 
which occurred about the llth of March, Kelly called upon the libel- 
ants, and presented them a draft drawn and dated at East Saginàw, 
March 12th, payable to the order of Sanborn, for $476. This draft was 
indorsed by Sanborn, payable to Kelly. Kelly indorsed the draft, and 
gave it to Myles, who gave Kelly a check for $178.54, the différence be- 
tween the amount of the dral't and the bill of lumber furnished up to 
that time to the Prentice. From that time onward libelants furnished 
to the Prentice the lumber in question, and when the last ôf it was fur- 
nished obtained Beaudry's certificate to the correctness of the bill, in ac- 
cordançe with the instructions given by Kelly, and for the amount of 
this bUl filed their libel. Prior to this, however, they wrote Kelly at 
East Saginaw, demanding a settlement, to which he replied under date 
of May lOth as follows: 

"Mr. Beandry settled np with me a week ago Wednesday, and said he would 
settle his bills. He had the contract to complète our boat for a certuip sum 
of money, and we paid it to him, ànd durst not pay any of his bills without 
an order from him, as we had never appointed him our agent. If you had got 
au order frum him before I settled with him, I might hâve been able to âk it 
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as I did with others, I understand Beaudry left for Canada, and paid no bills. 
He was doing work forother boats at the same time, and taking lumberfrom 
us to them. I claim we are not holden for Beaudry's drafts." 

1. Assuming thèse to be the facts, (and the testimony largely prepon- 
derates in this direction,) the flrst question hère is whether Kelly can be 
considered a part owner, or the agent of the owner, within the meaning 
of the statute, sihce it is clear that he bore no other relation to the vessel 
which would authorize him to bind her by the purchase of materials on 
her account. It is equally clear that Beaudry had no such power, since 
he was a mère contracter. The Brwnette, 19 Mo. 518. The statute above 
cited also distinguishes the position of a contracter from that of an agent, 
and makes spécial provision for materials furnished to such contracter. 
Kelly, hbwever, had contracted with Sanborn to purchase half the ves- 
sel as soon as her repairs were corapleted. This contract was subsequently 
carried eut, and he appears in this case as one of the claimants, and part 
owner of the vessel. By his own statement he was to superintend Beau- 
dry's work underhis contract with Sanborn, and sea that it was doue in 
accordance therewith. As such superintendent he inspected the ceiling 
which Beaudry had selected of libelants, and assumed to make a modifi- 
cation of his contract. He appears to hâve been put forward by San- 
born as ,his only représentative in Détroit, and to hâve attended to the 
payœent of Jibelant's first account against Beaudry, and also to a certain 
account for timber furnished by parties in Royal Oak. If, under thèse 
circumstances, he told Myles that it would be ail right to let Beaudry 
hâve ail the lumber he wanted, and approved of such as Beaudry had 
selected, and represented himself as one of the owners of the vessel, it 
was very natural that the libelants should act upon his supposed author- 
ity to bind her. The tone of Kelly's letter, written from Sanborn's oflSce 
on the lOth of May, in which he speaks of the Prentice as "our beat," 
and disclaims having appointed Beaudry "our agent," but does not dis- 
claim his own authority, certainly indicates that he supposed he was 
acting for and in the interest of the vessel, of which he soon after became 
a part owner. While the case of The John Farron, 7 Ben. 53, resembles 
-this in its leading features, it is distinguishable in the important particu- 
lar that the proposed purchasers, who stand in the place of Kelly in 
this case, never completed their contract of purchase, and the vessel 
was returned to her original owner. But the authority of this case, 
even if it were directly in point, is very considerably impaired by the 
fact that it was reversed upon appeal, (14 Blatchf. 24,) Judge John- 
son holding that the owner, having put the proposed purchasers in 
possession of the vessel, by which they were enabled to appear as own- 
ers to third persons, and thus to obtain crédit for the vessel as her own- 
ers, the vessel was liable to auswer for the debt. . To the same effect is 
the case of The James Smith, cited in 2 Pars. Shipp. & Adm. 146. 
In this case possession of the vessel was delivered to certain persons who 
had contractftdto purchase her, and, while in possession of the proposed 
vendees, repairs were put upon her, which were held to constitute a lien 
enforceable after the original owner, had resumed possession, in conse- 
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quence of a breach of the condition of sale. See, also, The May Quem, 
1 Spr. 588; The Mia Smith, Newb. Adm. 61. 

In this case Kelly now represents a moiety of the vessel. Certainly, 
so far as this interest is concemed, he ought not to be permitted to re- 
pudiate his own orders, given while he was the équitable, though not 
the légal, owner, and represented himself as the actual owner to Myles. 
If libelants' testimony be true, — aad I think the prépondérance is largely 
in their favor, — hewould be holden personally for this bill; and, as the 
crédit was given to the vessel, I see no reason why they should not hâve 
a lien upon his interest. But I think the vessel is liable upon the further 
ground that Sanborn put Kelly in a position to lead the libelants, who 
knew nothing of his contract with Kelly or with Beaudry, to believe that 
he had authority to represent him in tlae purchase of the lumber for the 
repair of the vessel. He agreed to sell him half the vessel, sent him to 
Détroit as his sole représentative tp superintend the repairs, and paid his 
bills through him, Under thèse circumstances it was not strange that 
the libelants were misled as to his actual authority, and I do not think 
Sanborn bas a right to complain. 

2. Further objection is made to a recovery in this case upon the ground 
that there is no évidence showing how much of this lumber was actually 
used in repairing the vessel. The évidence upon this point is that ail 
the lumber was sent to the vessel, and was placed either upon the vessel 
itself, or upon the dock at which she lay, for her use; but that subse- 
quently Beaudry, without libelants' knowledge, drew a portion of this 
lumber away, and used it upon other vessels; and that, whén she was 
taken awây from this dock, a residue of the lumber which still remained 
on board was thrown upon the dock, and left there. In this connection 
a large number of cases are cited to the effect that under similar statutes 
it bas been held necessary to show that the mateiials bave been actually 
incorporated into the vessel sought to be charged. Upon careful exam- 
ination, however, it will be found that few of thèse cases support so 
broad a contention. It is, indeed, held that the materials must bave 
been actually "furnished,"and that no lien arises from the breach of an 
executory contract, e. g.,a refusai to accept materials ordered. The Pa- 
cific, 1 Blatchf. 569, 588; The Caharga, 3 Blatchf. 75; The DanidKaine, 
31 Fed. Rep. 746, 748; The Alida, Abb. Adm, 173; The Muskegm, 7 
Obio St. 377; Vdtman v. Thompson, 3 N. Y. 438; Clark v. Smith, 14 111. 
361; Stout V. Sawyer, 37 Mich. 313; WHliajnsv. Chapman, 17 111. 423. 
They must undoubtedly be appropriated to the use of a particular vessel; 
and, where materials were furnished for two vessels, which a contractor 
was building, without distinction between them, it was held the libelant 
could only recover against each vessel for the part which waa used for 
her benefit. The Kiersage, 2 Curt. 421 ; The Young Sam, Brunner's Cases, 
600; SeweU v. ffuU of a New Ship, Ware, 565. In some cases, too, the 
statute required in terms that the materials should be "used in the con- 
struction or repair" of a vessel, which of course neceSsitated a more strin- 
gent proof of an actual use than simply when they are required to be 
"furnished." The Antarcik, 1 Spr. 206. In Moores v. Lunt, 1 Hun, 650, 
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the lîen, ùhder the New York statu te, was held not to extend to cases 
•n'here the vessel was in another state at the time the supplies were fur- 
nished.. ' : 

In three or four cases the courts seem to hâve gone the full length 
of holding that, even if the matérials be ordered for and delivered to 
the vessel, no lien will attach if they be subsequently diverted, and sent 
elsewhere by the vendee. The principal one of thèse is PMlips v. Wiight, 
6 Sandf. 342. This was an action upon a bond for the release of the 
vessel. The case, was referred to Mr. Johnson, subsequently judge of 
the court of appeals and of the circuit court of the United States; in- 
deed,.it was he who delivered the opinion of the court in the case of The 
John Farron, àbove cîted. He found that the timber, for the value of 
which the action was brought, was purchased by the owners of the ves- 
sel, and furnished by the plaintiff to them within the state as matérials 
for or towards the building of the ship, and were delivered at the yard 
where the ship was building, but that some part of the timber was not 
in fact actually employed in the building of the ship, but was used for 
other purposes; that plaintifi' did not in any manner assent to such use, 
hor was he aware thereof. He held as a matter of law that Ihe plaintiff 
was entitled to recover his whole claim. Judge Sanfoed, however, held 
that the whole theory of the lien rested upon the basis that the materiala 
"entered into and contributed to the production or equipinent of the 
thing upon which the lien is impressed. This imposes on the material- 
man the necessity of seeing to it that his matérials are applied to the 
purposes for which they are procured, if he design to rely upon a lien 
given to him by reason of such purpose." This case is followed in His- 
cox V. Harbeek, 2 Bosw. 50o, in which a charge to the jury that proof that 
matérials were ordered for a vessel then building, and were furnished 
upon and pursuant to such order, and were sent to the yard where the 
vessel was being built, was prima facie évidence of the use of them for 
the purpose for which they were ordered to entitle the plaintiff to recover, 
was hèl(i to be erroneous. "It is not enpugh," says the court, "in order 
to establish a lien upon a vessel, that an owner should order them, and 
that they be traced to the yard where the vessel is being built in common 
with ôther vessels." Substantially the same ruling was made by the su- 
prême court of Maine, in Taggard v. Buckmùre, 42 Me. 77, and, with 
référence to a mechanic's lien, in Hvmter v. Blanchard, 18 111. 318, in 
Chapinv. Paper- Works, 30 Conn.461,and in Houghtonv.BUike, 6 Cal. 240. 

Notwithstânding this formidable array of authorities, I find myself irre- 
Sistibiy impelled to a différent conclusion. The statute authorizes a lien 
for "matérials furnished in ànd about the building or repairing" of the 
craft. How those words can be tortured to mean that the matérials so 
"furnished" must actually be incorporated into the craft, I am unable to 
seè. When we speak of a bill of goods "furnished "to a person, we mean 
simply thàt they hâve been ordered for and delivered to such person. 
It would be a riovel doctrine to hold that the vendor's rights could be 
affected by his subséquent disposai of the goods. So, by matérials fur- 
nished in aiid about the building of a, bouse, we understand such as are 
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fumislied to a house in the process of construction, and for tbe purpose 
of being incorporated therein. Under the theory of the above cases the 
vendor could never be sure of bis lien, unless he kept a man to watch 
that the materials are actually built into the vessel, and are not diverted 
to another purpose. As well might it be claimed that the grocer is bound 
to trace bis supplies to the oven in tbe cook's galley. This is a strin- 
gency of proof required in no other class of cases. Sucb a construction 
opérâtes as a constant temptation to fraud, and would serve to entrap, 
rather than to protect, the rights of tbose dépendent upon it.. Un- 
less he be giyen a lien upon the sbip for which the materials were or- 
dered, and to whiph tbey are delivered, tbe libelant is practicaUy reme- 
diless; since, if tbey are put upon other vessels, he bas no lien upon 
them without a previous contract that tbey shall be so applied. Bogers 
V. Gurrier, 13 Gray, 129; Read v. EuU of New Brig, 1 Story, 250. 

We are by no means without authority in favor of the position we ha ve 
taken. The éarliest case is that of WaMace v. Mdchoir, 2 Brown, (Pa.) 
104, in which, under a statute of Pennsylvania providing for a lien upon 
buildings "by reason of any naaterials ibund and provided by any lum- 
ber mercbant for or in the erecting and constructing sucb building," it 
.was. held to be çufficient that the debt was contracted for and on the 
crédit of the building, that the lumber was delivered at or near the build- 
ing, at thé place pointed out by tbe défendant, with the underslanding 
of the parties that it was to be used in the érection thereof, altbough 
the defeiidantsubsequently, without the knowledge or consent of the 
plaintiff, sold it to other persons. This case is followed by that pf The 
Olympic Théâtre, Id. 275, by Hinchman v, Graham, 2 Serg. & R. 170, 
and by Odd FeUmva^ Hall v. Masser, 24 Pa. St. 507. The rule appears 
. to be the same in Maryland. Greenway v. Tumer, 4 Md. 296. The 
question was also carefully considered in Barslow v. Robinson, 2 AUen, 
605, in which a lien was sustained upon a sbip for spars furnisbed and 
wrought for it, by virtue of an express contract to that effect with ils 
owners and builders, and delivered to and accepted by them for that 
purpose, altbough tbe same were never attacbed to the sbip, or removed 
from the premises of tbose by whom tbey were furnisbed and wrought. 
In delivering the opinion of the court, Mr. Justice Mekkick observed: 

"They[the plaintifEs] furnisbed the spara, and delivered them to theowner, 
who accepted them for the purpose for which they were made. They had 
therefore done everything which they could do to entitle themselvea to a lien. 
It is diflacult to see how the owners of the ship could defeat it by their subsé- 
quent conduct, for the lien arisea by opération of law from the contract, and 
the complète pertormance of it by the party who thereby becomes a creditor. 
It certainly is of no conséquence that the owners permitted the spars to re- 
main, after delivery, and atter acceptance by them for the use of the sbip, in 
the yard o£ the vendors." 

This case was subsequehtly cited with approval in The Orpheua, 119 
Mass. 179. 

The substance of this collocation of autborities is that the cases in 
Pennsylvania, Itlaryland, and Massachusetts are arrayed againsl tbose in 
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New York, Maine, Connecticnt, Illinois, and California, ànd that, for the 
reasons I hâve already given, I think the former enuttciate the sounder 
and more équitable doctrine. "It results that libelants are entitled to a 
decree for the amount of their claim, which, however, will not be entered 
until the libel is amended. 



HOLLAND V. SeVEN HuNDRED AND TWENTY-FlVB ToNS OF CoAL, (SUN- 

DERLAND & RucKER, Claimants.) 
(District Court, E, D. Wiseonain. December 4, 1888.) 

1. Shippinq — Cakkiagb of Goods — Delat— Freight. 

A vessel agreed to carry coal to M. during the season of navigation, if pos- 
sible, and Bailed with a barge, carrying part of the cargo, in tow. The crew 
then laoked three men, to supply whom the vessel stopped at several ports, 
losing about a day. Afterwards, on the ground that the windlass of the barge 
was brolien, the vessel put back about 65 miles to a port of refuge, instead of 
going forward to a: similar port on her course. On resuming the voyage a gale 
was cncountered, and the vessel put into port for the winter. The master tel- 
egraphed the consignées that the vessel was frozen up, and in answerto their 
reply said, " VVeather too cold for open boat. " Navigation was still open and 
the voyage could hâve been completed. The master knew then, while wait- 
ing for instructions f rom the owners, that a vessel bound for the same port had 
passed on her way. Held, that the master acted in bad faith, and was not en- 
titled to the extra freight agreed on, but only to the highest rate paid whea the 
delivery was made the next spring. 

2, Same— Delay— Spécial Damage— Notice. 

Notice to the ship-brokers, given long before the shipment, that claimants 
wanted the coal to deliver under a contract with a third person, will not render 
the vessel liable for the expense of procuring other coal in fulflUment of the 
contract. 

In Admiralty. Libel for subtraction of freight. 
George D. VnnDyke, for libelant. 
George C. Markham, for claimants. 

Jenkins, J. This is a libel for subtractîon of freight-money for the car- 
nage of a cargo of coals. The steam-barge Westcott, a single-deck vessel, 
owned by the libelant, at Cleveland, on Tuesday, the 16th day of Novem- 
ber, 1886, contraçted with the consignors of the claimants to carry a cargo 
of coal from Sandusky to Milwaukee, for the freightageof $1.35 per ton. 
A similar agreement was on the same day made with the barge Middle- 
sex, also a single-decker, which vessel was to be towed by the Westcott, 
the latter to reçoive from the former for such service one-third of the 
grOss freight-money earned. The vessels were to hâve "quick dispatch" 
in loading, contingent upon their arrivai at Sandusky by Thursday, the 
18th November. A like agreement was made by the consignors at Cleve- 
land, on the same day, with the Wall, a single-deck barge, except that 
ihe should arrive at Sandusky on the 20th November. This vessel waa 
to be towed by thç Cormorant, a double-deck steam-barge. But two ves- 
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sels could be loaded at a time at the docks at Sandusky. On Thursday, 
the 18th, the shippers had some 1,900 tons of coal at the docks, a suffi- 
cient supply for the Westcott and Middlesex, and expected to give such 
dispatch in loading that they would be able to receive cargo and give 
place to the Wall upon her arrivai on Saturday. At the time of the con- 
tract the Westcott was on the dry-dock at' Cleveland for repairs. She, 
with her consort, did not arrive at the docks at Sandusky until Sunday, 
the 21st November. The Wall arrived at Sandusky on Saturday, the 
20th, and commenced to load. Her bill of lading bears date the 23d 
November. . She had completed her loading on or before that date. The 
Westcott and Middlesex commenced to load at 1:30 of the 23d5 andoon- 
tinued until 9:30 a. m. of the 24th, then suspending for lack of coal un- 
til the morning of the 25th, when work was resumed, and three or four 
car-loads put on board. Then work was again suspended for lack of coal 
until 3 p. M. of that day, when, with an abundant supply, the loading 
was resumed, and completed at noon of the 26th, and bills of lading 
bearing that date, and in the usual form, were executed and delivered. 
The cargo of the Westcott was 725 tons, of the Middlesex 1,097 tons, 
and of the Wall 1,035 tons. The détention upon the 24th and 25th was 
incident to the inability of the shippers to get proper dispateh from the 
mines by reason of some blockade upon the railways. The Westcott, 
with her consort, the Middlesex, sailed from Sandusky at 2 p. m. , No- 
vember 26th. The Wall, from the 23d, was at anchor, waiting for the 
Cormorant, and did not leave Sandusky until after the Westcott, but 
when thereafter is not disclosed by the évidence. Upon starting, the 
Westcott was short three men of her usual complément of crew. She 
proceeded with due dispatch to Détroit, where she arrived at 12 p. m., 
November 26th. She there remained until 7 a. m. of the 27th, for the 
purpose of completing her crew, but, failing therein, proceeded, and for 
a like purpose put into Marine City, at 2:30 p. M. of that day. She 
there obtained two men. A snow-storm prevailed during the night. 
At what hour the men were obtained, and when the storm commenced, 
is not disclosed. She departed from Marine City at 4 a. M. of the 28th; 
arrived at Port Huron at noon, delaying there one hour to obtaiu and ob- 
taining a seaman, thus completing her crew. Proceeding into Lake Hu- 
ron, she passed Sand Beach al 8 . 15 p. m. , and at midnight of the 28th, 
in the midst of a thick snow-storm, with a south, moderate wind, was av- 
eraging a speed of eight miles an hour. In the early morning of the 
29th the wind veered to the N. W., and at 4:30 A. m. was blowing a 
gale. At 6 A. M., when oflf Sturgeon Point, the Westcott turned on her 
course, and made for Tawas, 35 miles to the south, for shelter, arriving 
there at 11 a. m. Hère, the master affirms, the Middlesex discovered 
her windlass to hâve broken, and it was deemed unsafe for her to pro- 
ceed further on the voyage; that there were no means of repair at Tawas; 
that the Middlesex could not get in behind the docks there, and itwas 
unsale fdr her to lay outside because of insufficient depth of water; and, 
being unable toobtain a tug, it was determined to return to Sand Beach, 
a harbor of refuge, 65 miles to the south. The Westcott, with the Mid- 
v.36F.no.l2— 50 
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dlesex in.tow, left Tawas at 9 p, M. çn the 29thj on abatement of the 
storm, arriving at Sand Beach at 7 a. m. of the 30tb. Hère a tug was 
obtained to tow the Middlesex back to the river, and tbe Westcott pro- 
ceeded for Milwaukee at 1:30 p. m., with a light wind from the N. É. 
Thence, without difl&culty, she pursued her voyage, passing Cheboygan 
at 8:15 A. m. of Decemberlst, arriving at St. Ignace at 11 a. M.,where, 
coniipelled by a north-west gale, she remained until 12 p. m. of Decem- 
ber 2d, when she proceeded with a light north wind until abreast of the 
uorth point ofthe South Fox. At 7 A. m. of December 3d, the wind 
veered tothe N. W., and was working a gale. She turned about, and 
returned on her course, arriving at Cheboygan at 2:30 p. m. of that day. 
Hère there was found to be six inches of ice in the harbor inside, but the 
Westcott went in along-side the docks without difi&culty. The master 
froni this point at once wired the owner for instructions, and wired the 
consignées ofthe cargo that he would lay the boat up, and proceed no 
further that season. The log discloses that on December 4th the weather 
was pleasant and calm, the thermometer at zéro, and on the 5th, at 6 a. 
M., the weather was cold , accompanjed by a south, fresh wind. At 4. p. 
M. of the 5th the master received directions from the owner to either re- 
turn to Marine City, the home port of the vessel, or tp lay up at Cheboy- 
gan, as bis judgraent should dictate. On the 6th Deceoiber, the weather 
continuing fine, the master commenced to strip the ve8sel,.paid off the 
crew, and on the evening ofthe 7th, having completed the stripping of 
the vessel, left for borne. The Cormorant, with the Wall and another 
single-deck barge i in tow, passed Cheboygan onthe 6th, tothe knowledge 
of the master of the Westcott, arriying at Milwaukee on the Sth of De- 
cember. The weather remained good for some 10 days after December 
5th. In the spring of 1888, and on the 24th April, the Westcott re- 
sumed her voyage, encountering and being detained by floating ice, and 
arriving at Milwaukee on the 26th April, delivering her cargo to the 
claimants upon receiving freight at the rate of 80 cents per ton, the going 
spring rate, preserving, however, the lien of the vessel upon the cargo 
for such further amount as itmight appear should be justly paid. , 

The claimants insist (1) that the agreement with the Westcott was a 
time contract, the cargo to be delivered in any event before the close of 
navigation; (2) that the voyage was intentionally delayed; that the cargo 
should properly bave been 'delivered before close of navigation, and by 
reason of failure therein the vessel was only entitled to the highest rate 
of freight at the time of delivery; and (3) that they purchased large 
quantifies of coal, of which the cargoes of the Westcott and Middlesex 
were part, in fulfillment of a contract with the Wisconsin Central Eail- 
road Company, requiring delivery to be made during the winter of 1886- 
1887, of which the Westcott at the time of the agreement with her had 
notice; that by reason of her failure to transport and deliver according 
to her contract, the claimants were compelled to purchase other coal in 
fulfillment of their contract with the railway compauy, at largely in- 
creased priées, and to convey the same from the mines to the places of 
delivery by rail, at rates of freight greàtly in excess of the rate contracted 
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tobe paid the Westcott; ând seek to set off the damages so sustained 
against the claim of the libelant. 

It was undoubtedly, as stated bj' the master of the Westcott, the iû- 
tention of ail parties that the cargo should be delivered at Milwaukee 
béfor* the close of navigation. The master affirma that he took the coal 
to so deliver it, if he possibly could. The high rate of freight con- 
tracted to be paid leaves no room for doubt upon that subject. Such a 
state of facts does not, however, establish a time contract to deliver by 
a certain date, and at ail hazards. There was no conversation upon the 
subject with the master, by any one, and no évidence of such a contract. 
It becomés unnecessary, thereforé, to consider the question raised at the 
bar, whether a bill of lading is such a contract that, being silent as to 
time of delivery, a prior paroi agreement of the carrier for delivery by a 
certain date can be iraposed upon it. There tvas hère no such paroi agree- 
ment. The circumstances adduced — however strong to point the duly 
of the vessel with respect to avoiding ail unnecessary delay on the voy- 
age — do not warrant the claim in that behalf. 

The delay of the Westcott in arriving at Sandusky, although unavoid- 
able, could not avail her to insist upon quick dispatch. There was Coal 
sufficîent to load both the Westcott and the Middlèsex had they arrived at 
the stipulated date. By reason of their delay and the prior arrivai of the 
Wall, sufficient of the cargo intended for the other barges was properly 
given to her. The shipper was not required to await their tardy arrivai. 
The vesselSjhoweverjhadtherighttoordinary dispatch. They were denied 
that right. The shipper engaged to hâve 2,900 tons of coal ready for 
loading the three vessels by the 21st. Therein he failed. But as only 
two vessels could be loaded at the dock at a time, and the Wall, un- 
der the circumstances, properly had the préférence, the shipper is not 
chargeable with détention until the 23d. There was thereafter a delay 
of a day and a half. The cargo, however, was received, and bills of lad- 
ing executed and delivered. The prior delay on either side is not ma- 
terial. By the receipt of cargo and delivery of bill of lading a légal duty 
was iraposed upon the Westcott not to be avoided by any pnor miscon- 
duct of the shipper. She then engaged , the bill of lading being silent as to 
time, to deliver her cargo during that season of navigation, if it could be 
done, with a staunch vessel, a proper crew, and without unnecessary delay. 
Any liability or excuse for non-performance must be predicated upon 
events occurring subséquent to the receipt of cargo. 

The Westcott was at fault at the outset of her voyage. She was in- 
sufficiently manned. A carrier by water is bound to provide a seaworthy 
vessel, "capable of resisting the external forces to which it is subjected 
in the ordinary course of navigation," (The Northern Belle, 9 Wall. 526,) 
and equipped with the necessary officers and crew. The vessel is not 
seaworthy if there bé a failure to provide a proper crew- The Planter, 
2 Woods, 490. The omission to furnish such a crew occasioned certain 
déîays on the way, in efforts toobtain seamen. If those délaya of them- 
selves prevented a delivery of the cargo during the then season of navi- 
gation, the Westcott is chargeable for such damages as naturally and 
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proximately resulted from such non-delîvery. She would also be so 
liable, although such delays did not alone prevent delivery, if they oper- 
ated effectively, in connection with other default of the master, to work 
a breach of contract to deliver. 

It is first to be ascertained what delay, arising from want of a suf- 
ficient crew, is justly chargeable to the Westcott, and the effect of that 
delay apon her failure to deliver during that fall. There was a conceded 
delay for that cause of seven bouts at Détroit, and of one hour at Port Hu- 
ron. She stopped at Marine City to oblain ni en, and there remained 
from 2:30 p. m. of the 27th November until 4 a. m. of the 28th, aperiod 
of 13i hours. It is claimed for the libelant that the vessel is not justly 
chargeable with the entire tiine of détention at that port, upon the ground 
that most of the delay there was occasioned by a snow-storm, which pre- 
vented her departure. It is true that the navigation of the river St. 
Clair is by means of ranges on shore by day, and of lights on shore 
at nighti ai^d that it was proper for the Westcott not to, proceed in that 
storm; but, had she performed her duty, and shipped a proper crew at 
the outset of thè voyage, she would not hâve had occasion to stop at that 
port. Thenecessity of détention there was iniposed upon her by hêr 
own fault. If there had beein no stoppage at Détroit, Marine City, or Port 
Huron, the Westcott would bave passed out of the river and into Lake 
Huron, by 3:30 p. M. of the 27th, and before the snow-sftorm cominenced. 
In the open lake there existed no occasion for delay upon that acount. 
The vessel should therefore be charged with the whole of the delay, at 
Marine City. The aggregate of the détention in the river, chargeable to 
the Westcott, is 21 hours and 30 minutes. The time actually consumed 
in making the distance from Détroit to Cheboygan, according to the 
vessel's log, was 41J hours. Leaving Détroit November 26th, at 12 p. 
M., as she should bave done if she had left Sandusky with a fuU 
complément of men, she would bave arrived with her consort at Cheboy- 
gan on the 28th inst., before the gale of the 29th, which compelled her 
to put back to Tawas for shelter. Proceeding thence on her voyage, if, 
upon encountering the gale of the 29th, which set in at 4:30 A. m., she 
had returned cm her course to Cheboygan for shelter, as was gubsequently 
done, she would hâve arrived there at about the same hour she did ar- 
rive at Tawa?, seeking shelter from the same blow. Leaving there on 
the abatement of the storm on the night of the 29th, at the same hour 
she left Tawas, she would hâve arrived at Milwaukee on the Ist of 
December, before the N. W. gale of that day, or would bave so far 
progressed upon her course as to be able without difbculty to make 
the stiller waters of the west shore, finding shelter, if need be, at some 
one of the ports of refuge on that shore, ready to résume and complète her 
voyage on abatement of the storm. 

On arriving abreast of the South Fox, the Westcott encountered a N. W. 
gale, and returned to Cheboygan. The master had determined upon turn- 
ing about that he would attempt to go no further that season. He states the 
reasons for this décision to be that the boat was loaded with ice, the scuppers 
on deck, where the water ran oti', were frozen, and the water would not run; 
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the decks and rigging were coated with ice; that he considered the season of 
navigation was closed, and that there was nobody but himself to judge 
whether it was fit to go or not, and he therefore laid the vessel up for tho 
season. The master was in error in the conclusion that his judgment 
was final. He was not the sole arbiter of the necessity. This is not the 
case of sudden emergency, where error of judgment is not accounted 
fault. It would be intolérable, if the master of a vessel charged with the 
duty of delivering during the season of navigation, if delivery could be 
efiected by diligent effort, is to be the only judge of the timewhen effort 
should cease. If that were so, the obligations of contracta of affreight- 
ment would be of slight binding force, and the owners of cargo would be 
subjected to the mère caprice of the master. Such is not the law. It 
is for the court to détermine whether the master wasguilty of négligence 
in wintering his vessel under the circumstances, and at that time. His 
action, to be justifiable, should be had in entire good faith, and reason- 
able in view of his surroundings. 

The vessel arrived at Cheboygan at 2 :30 p. m. of the 3d December, 
iinding six inches of ice in the still waters of the harbor, but proceeded 
to the docks without difïiculty. The master at once wired the owner his 
détermination to winter the vessel, and requested instructions. He re- 
-ceived none until 4 p. m. of the 5th December, and commenced tô strip 
the vessel on the 6th. During those three days the weather was pleas- 
ant, but cold. The Cormorant, with her tow of two single-deck barges, 
passed through the straits on the 6th, to the knowledge of the master of 
the Westcott, and arrived at Milwaukee on the 8th. This fact is not of 
itself controUing to charge the Westcott with négligence, ( Wikox v. Mve 
Hundred Tons qf Coal, 14Fed. Rep. 49, 52,) but is a circumstance proper 
io be considered in connection with ail the surroundings, as bearing upon 
ihe question of good faith. Pleasant weather continued for some 10 days 
^.hereafter. Beyond question the Westcott could bave reached Milwau- 
kee, had shé left Cheboygan on the 4th, 6th, or 6th December. This 
fact, standing alone, is not décisive, but is to be considered. It has been 
'well said that the event is always a great teacher. Possibilities are not 
-the standard of judgment. The question is whether ail that reasonable 
prudence required to be done under the circumstances was performed. 
The Nevadck, 106 U. S. 154, 1 Sup. Ct. Rep. 234. " The duty of the car- 
rier is to carry safely , and to make timely delivery. Time is subordinated 
to safety, if both duties cannot be concurrently performed. A eareful 
rscrutiny of the évidence, however, failsto disclose any well-grounded ap- 
préhension of inabUity to safely carry. The vessel was staunch and strong. 
No injury had occurred to her through any péril of the sea. She had 
breasted the gales of the 29th November and of the 3d December, with- 
out damage. It is true the scuppers were frozen, and the decks and rig- 
ging were coated with ice. This is usual in ail navigation in the fall. 
No effort appèars to bave been made to relieve the vessel in that regard, 
as might hâve been done, and no suggestion is hazarded that the safety 
of vessel or cargo was thereby endangered. The weather was more or 
Jess tempestuous. That was usual to the season of the year. The ves- 
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sel contracted with référencé to that condîtion of things, and was to re- 
çoive nerirly double freight over spring and summer rates because of 
stormsand tempestuous weather. The vessel owed diligence and prompt- 
itude in delivering. She was bound to diligent effort, and was obligated 
to deliver during that season of naviga.tion, unless prevented by stress of 
weather, endangering the safety of the cargo, or preventing further prog- 
ress. Exposure to inclement weather, or fear of encountering ice or 
cold, constitute no excuse. TheMaggie Hammond, 9 Wall. 435. The 
season of navigation was not closed. The straits were open and unob- 
structed. There was no blockadepreventing continuance of the voyage. 
She reached dock at Cheboygan without difficulty, in despite of ice in 
the still waters of the harbor. The engineer testifies, even, with respect 
to the Btorm of December 3d, that it was safe to operate the engine in 
that weather; "it would run ail the time;" that the weather and ice fur- 
nished no obstacle to the progresa of the boat. There is no good reason 
shown, preventing the Westcott from proceeiling upon abatement of the 
storm of the 3d December. Fear of further foui weather furnishes no 
excuse. 

There are circumstances indicating on the part of the master want of 
good faith,— a studied intention to palter with bis duty. Upon the ar- 
rivai of the vessel at Cheboygan, he wired the claimants, "Westcott froze 
up in Cheboygari. Will go no further." That was not true. He does 
not so assert in his testimony, and the engineer states to the contrary. 
He encountered no ice save that in the harbor of Cheboygan. In an- 
swer to his dispatch the consignées wired him , " Others are getting through , 
why can't you? We want the coal." To which the master replied on 
the same day, "Weather too cold for an open boat." This reply is a 
shifting of excuse for not proceeding, stampirig the previous assertion as 
untrue. The excuse furnished no warrant for wintering the vessel. He 
had contracted to carry with respect to cOld weather, and with respect 
to an open boat. He had demanded, and was to receive, a high rate of 
freight, predicated upon apprehended exposure to cold and tempestuous 
weather. It was not true that open boats could not proceed by reason 
of the cold. The Wall and another open boat did proceed in tow, and 
made safe and timely arrivai. 

At Marine City, on the second day of the voyage, the master of the 
Middlesex, then in tow of the Westcott,. wired the shippers that both 
vessels could not get to Milwaukee; that if the Middlesex were released 
from the contract the Westcott could get throngh alone, and proposing 
to sell the Middlesex's cargo at Port Huron, and to accept river rate of 
freight. The Westcott was to receive for towage one third of the gross 
freight earned by the Middlesex. This message was sent with the knowl- 
edge of the master of the Westcott, and from her home port, the rési- 
dence of the libelant. It is not to be presumed that the dispatch was 
forwarded without the assent of both owner and master of the Westcott. 
At the time the vessels had encountered no storm or heavy weather of 
any kind, and had but commenced the voyage. The reasons for such a 
message at such a time are not disclosed, and, unexplained, the act in- 
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dicates a disposition at the outset to évade a duty which demanded im- 
médiate and diligent action, not laggard performance, nor shuffling effort 
to évade. 

It is elaimed that at Tawas the windiass of the Middlesex was broken, 
and, from inability to obtain repairs there, and from want of a tug, it 
became necessary for thé Westcott to tow her back to Sand Beach , a 
distance of 65 miles, where she could and did obtain a tug, which towed 
her to the river. In so doing the Westcott lost some 21 hours of time. 
The accident to the Middlesex is not mentioned in the Westcott's log, 
and no reason is there assigned for her action. The engineer of the West- 
cott confesses ignorance of the motive for the return. Assuming, how- 
ever, the fact to be as stated by the master of the Westcott, it is not es- 
tablished that the injury to the windiass of the Middlesex, whatever it 
was, in any way prevented her towage. She was in fact towed back to 
the river. It remains unexplained why she was not rather towed to 
Cheboygan, on the course to Milwaukee, and left there, if the injury 
rendered it imprudent for her to proceed further. That was a harbor of 
refuge which could hâve been reached from Tawas by the evening of the 
30th. Whether or not the Westcott, thence proceeding alone, could bave 
80 far prc^ressed upon her voyage before encountering thestorm of De- 
cember Ist as to bave found shelter therefrom at a harbor of refuge on 
the west shore of Lake Michigan, proceeding on its abatement to Mil- 
waukee, is not necessary to be determined. The facts are stated as in- 
dicative: of the want of récognition by the master of the character of bis 
duty to make speedy delivery, and as giving color to his previous and 
subséquent conduct. 

It was incumbent upon the Westcott to satisfactorily account for the 
non-delivery of her cargo during the season of navigation, and to clearly 
establish that non-delivery was properly attribu table to causes beyond 
her control; not to her default. The évidence satisfactorily discloses 
that with proper, diligent effort the cargo could bave been timely deliv- 
ered. Itconvinces thejudgment that, if there was not a studiéd attempt 
to procrastinate, there was exhibited a timidity of action, illy according 
with duty, preventing performance. The gênerai policy of the maritime 
law holds the master responsible for ail unnecessary déviation or delay 
in the voyage. It is in the interest of commerce that that policj' should 
not be relaxed. The carrier should be held to strict performance of his 
undertaking. Contracting for high rate of freight in view of anticipated 
boisterous weather, he should not beabsolved from bis duty through ap- 
préhension of storms. Every proper effort to deliver should be exacted, 
and inability to proceed should be clearly shown. A strict rule of lia- 
bility for delay removes ail temptation to withhold delivery, constrains 
the master to active, vigilant, and courageous discharge of duty, and pro- 
motes commerce. It imposes the motive of self-interest, which alone is 
adéquate to secure the précision and punctuality necessary in ail mari- 
time transactions. The libelant must be held accountable for the non- 
delivery of the cargo during the season of navigation. 

Ordinarily, the measure of damages for delay in delivery is the differ- 
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ence between the value of the goods at the place of destination when they 
ought to hâve been delivered and when they were dellvered, if there haa 
been a décline in market value. This rule will usually indemnify the 
owner against the direct and natural conséquences of the carrier's delay. 
It does notappear from the record that there was any décline in the mar- 
ket value of coals. Consequently this rule cannot be applied. It is as- 
serted that the libelant should be held responsible for the expense in- 
curred by claimants in procuring other coals byrail in fulfillment of their 
con tract with the Wisconsin Central Railway Company. This claim pro- 
ceeds upon the postulate that notice of that contract was given to the ship- 
brokers in the spring or sunûmer preceding the shipment. If any such 
notice was given them, — which is doubtful, — there was non« given the 
master of the vessel, and the brokers at the tinie of the alleged notice 
were in no sensé the agents of the vessel. Notice of such a contract, to hâve 
the efifect to create liability for more than ordinary damages, must be 
given under such circumstanees as to make it a terni of the contract that 
such damages are to be met in case of breach. Home v. Raûway Co. , L. 
R. 7 G. P. 583, L. R. 8 C. P. 131. There is no évidence warranting th& 
application of that rule. 

The consignées, having only paid the going spring rate of freight, bave 
sustained no damage. They would sufler injury if required to pay for 
tardy delivery the price agreed to be paid for speedy delivery To com- 
pel payment of more than the going spring rate of freight would work 
punishment to the innocent, and tender premium to wrong. The libel- 
ant, having failed in his duty, ought not to be compensated by a recov- 
ery of the price agreed upon for performance of that duty. This ruling 
is not predicated upon asupposed rightof the court to scale the contract 
rate upon any notion of equity. Nor is it necessary to consider whether 
it was well decided in Wilcox v. Mve Hundred Tons of Coal, 14 Fed. Rep. 
49, that, delay being unavoidable, it was within the province of the court 
to scale the rate of freight upon the inference that the rate was based 
upon delivery during the then season of navigation. The décision hère 
is placed upon another basis. The libelant seeks a recovery upon his con- 
tract, asserting performance. The contract was not performed. The 
stipulated freight was bottomed upon seasonable delivery. The libelant 
bas made breach of contrà^ct with respect to the very thing which was 
the essential condition of the rate stipulated. Failing to duly perform, 
the stipulated rate of freight was not earned. Standing in breach of con- 
tract, he cannot recover upon that contract as for fulfillment of it. But, 
having made actual, though untimely, delivery, for the bénéficiai serv~ 
ice rendered by him and accepted by the claimants, the law infers a prom- 
ise, upon équitable considérations, to pay the reasonable worth of such 
«service. This he may recover, not upon the contract, but upon an im- 
plied assumpsit. The libelant was paid the highest going rate of freight 
at the time of delivery. He is entitled to no more. The libel will be 
dismissed, with costs. 



xh£ bënison. 793 

The Benison.* 
Seamen d (d. V, The Benison and Hee Caboo. 
(District Court, 8. D. Nm York, November 23, 1888.) 

1. BaLVAOB— VbSSBL DaMAGED BT COIiLISlON— TowAGE— COifPENSATION. 

The steam-sliip Benison, while on a voyage from Matanzas to Philadelphia, 
came into collision with another steamer, by which her bow and stem were 
carried away down to her foot, and nearly back to her collision bulk-head. 
The bulk-head prevented her sinking, but there was apprehended danger of its 
giving way. The steam-ship Hudson, bound from New York to New Orlean s, 
observing the signais of distress set by the Benison, bore down to her, and 
took her in tow. The weather and the sea at the time were calm, but the 
Benison, owing to the loss of her stem, could not be steered straight, but 
Burged from side to side, twice parting the towing hawser, and threatening 
collision with the Hudson. After about 10 hours' towage she was brought ia 
safety to Hampton Roads. The value of the Hudson was about |350,000. 
The Benison' s cargo saved was worth about $150,000, and the vessel herself 
was subsequently sold at auction for $40,500. Hetd, that the péril of the Beni- 
son was great, and the service of the Hudson of no small merit. $7,500 was 
therefore awarded as salvage, besides the damage to the Hudson. 

2. Samb — Spécial Damage to Salving Vessel. 

In addition to her claim for salvage, the Hudson claimed a large sum for 
damage received by her machinery during the towage, and for détention. 
The évidence indicating that some parts of the machinery claimed to hâve 
been especially hurt had been about two-thirds worn out bef ore this service 
began, and that the strain of the towage had completed that damage, and there 
being doubt about the other damages, héld, that the Benison should be chargea 
with one-third the cost of the whole repairs, including the détention of the 
vessel for that purpose. 

8. Samb— Valob oe Damagbd Vbssbl — Auctioh Sale. 

A vessel damaged by collision having been sold at auction, and it appear- 
îng that the auction sale was fully attended; that the vessel had been pre- 
viously examined by various persons, who afterwards attended and bid at the 
sale; and that her owners sufEered her to pass into other hands, — held, that 
the prico realized on such a sale was on the whole the most certain évidence 
of her market value in her damaged condition. 

4. Bame— CosTS. 

It 18 important that claims for spécial damage incurred in rendering a sal- 
vage service should be fully made known at the outset of a case, and oppor- 
tunity given to contestants to attend any surveys that may be made; and 
where such claims were not advanced until the trial, even though fjjll oppor- 
tunity was thereafter given contestants to meet such claims, held, that costs 
would not be allowed to libelants. 

In Admiralty. Action by the owners of the steam-ship Hudson, of 
the Croniwell Une, against the English steam-ship Benison and her cargo, 
for salvage services rendered in towing the latter steam-ship, when dis- 
abled, from a point about 60 miles B. S. E. from Cape Henry into Hamp- 
ton Roads. 

John E. Parsons, for libelants. 

Bvâer, StiUman & Hubbard, ( WHÂdwMS Mynderse, of counsel,) for claim- 
ant. 

^Eeported by Edward G. Benedict, Esq., ol the New York bar. 
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, Beown, J. The above libel was filed by the owners of the steam-ship 
Hudson to recover salvage compensation for towing the English steamer 
Benison into Hampton Roads in May, 1888. The Benison was an iron 
steam-ship, built in 1883, 245 feet long, 34 feet beam, 24 feet draught, 
with two decks, and of 1,736 gross tons. She was fuUy loaded with a 
cargo of about 2,200 tonsof sugar in bags, and on the 6th of May, 1888, 
when about 60 miles E. S. E. from Cape Henry, in a dense fog, came 
in collision about noon with the Eurêka, by which her stem and bows 
were carried away, down to her foot and nearly back to the collision 
bulk-head. Her iron plates were left projecting from 12 to 14 feet for- 
ward of the bulk-head on each side. The weather and sea were calm, 
and signais of distress were immediately set, and help requested. The 
Hudson is one of the Cromwell Une of steamers, plying between New 
York and New Orléans. She was 284 feet long, 34 feet beam, 24 feet 
deep, and of 1,873 gross tons. On her southward course, observing the 
Benison at a distance, apparently not under control, and exhibiting sig- 
nais of distress, the master bore down towards her, reaching her a little 
before 2 p. m., and, after a conférence with the master of the latter, took 
her in tow upon a hawser supplied by the Hudson, starting about 3 p. 
M., and arriving within two or three miles of Thimble Shoal light about 
4 next mohiing, In anchorage ground, where they waited for day. After 
day-light the Hudson accompanied the Benison inwards until she got a 
tug along-side, and then resumed her voyage to New Orléans. The Beni- 
son, after being taken to Norfolk, and receiving some slight temporary 
repairs and protection to her bows by planking, was taken to Philadelphia 
in completion of her voyage. 

The only questions before me are the amount of compensation that 
should be awarded, and the value of the Benison, for the purpose of ap- 
portioning this compensation between her and the cargo. The admitted 
value of the Benison's cargo saved was $150,000. The évidence as to the 
value of the Benison in her damaged condition ranges from $30,000 to 
$70,000. She was sold at auction for $40,500. She was subsequently 
repaired at an çxpense apparently of not more than $15,000 or $20,000, 
and, having thereupon obtained by spécial act of congress an American 
register, which, according to the testimony, would add 60 per cent, to 
her market value in this country, was deemed worth $135,000. Dur- 
ing the year previous she had been insured by her Engligh owners under 
a valued policy at the sum of $97,500, and after the collision the owners 
received on a settlement with the insurers about $72,000 in money, and 
retained the vessel, and the policy was canceled. The policy contained 
the usual clause limiting the liability of the insurers in case of collision 
to three-fourths of the insurance. It is urged that the insurance value 
ought not to be considered as évidence of the actual value, because, un- 
der the English law holding the owner in case of collision to a liability 
to the extent of £8 per ton, the policy should be regarded as an in- 
demnity policy against the liability for collision; $72,000 being about 
the amount of the liability of the owners upon the Benison's tonnage, 
and the fuU policy of $97,500 being nécessary to secure $72,000 uijder 
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the three-fourths collision clause. But considering that steam-sbips are 
subject to many other dangers of loss or damage than collision, and that 
for loss through any of thèse other causes the owner could recover on 
abandonment up to her valuation of $97,500, the explanation offered is 
not satisfactory, in the absence of any évidence that the common under- 
standing between the insurers and the assured was that the value was 
fixed in référence to the statu tory lirait of liability on collision. I think 
it is clear, however, that she was insured much beyond her aetual value 
as an Bnglish ship. Irrespeclive of the auction sale, I should be in- 
clined, upon the whole évidence, to fix her probable value as a British 
ship in her damaged condition at from $50,000 to $55,000. But con- 
sidering the uncertainty of ail such estimâtes; the fact that the auction 
sale was fuUyattended; thatshewaspreviouslyexamined byvarious per- 
sons desiring her for différent purposes, who attended and bid at the 
sale; and that her owners themselves suffered her to pass into other 
hands, — I am disinclined to départ from the auction price, or to hold that 
such a sale, evidently fairly conducted, and on fuU compétition, is not 
on the whole the most certain évidence of her market value. I fix her 
value, therefore, at $40,500, for the purpose of assessing the salvage 
charges. This makes the aggregate value of the property saved $190,- 
500. ïhe value of the Hudson was about $250,000, and her cargo the 
same. Her policies and bills of lading permitted her to tow and assist 
vessels in ail situations. The weather and sea being calm, there were 
no other éléments of difiicuUy, risk, or danger to the salvors than such 
as naturally attend the towage of so large a steamer, which, through the 
loss of her stem, could not be steered straight. The hawser was broken 
twice; the period of aetual towage was about 10 hours; the extra coal 
consumed, 24 tons; extra oil, 5 gallons; and the détention of the Hud- 
son was about 24 hours. 

Aside from the question of damages occasioned to the Hudson during 
the towage service, the most material point in controversy is the degree 
of the Benison's danger when the towage service was begun, and her need 
of that service. For the claimant it is contended, and the master testi- 
fies, that she was in no immédiate danger; needed no towage; cou]d 
hâve reached Hampton Roads at about the same rate of speed as with 
theHudson'shelp; requiredaconvoy only; and that a convoy was ail that 
he requested. The master of the Hudson testifies that the Benison's 
master stated that the reason why he desired a convoy was because he 
feared that the bulk-head would give way if he was towed; that the for- 
mer considered there would be less danger to the bulk-head from towage, 
because the speed and the steering of the Benison, which, in her condi- 
tion, was liable to steer wildly, could be better regulated. The towage 
service was consequently agreed on and accepted; and some efforts, not 
of much service, were made to relieve the front pressure by canvas 
stretched across the bow. The testimony of the master of the Benison 
seems to me disingenuous. He is reluctant to admit the évident and 
great appréhension that he felt for the safety of the ship. After her 
stem was carried away by the collision, the steamer settled down from 
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two to three feet by the head, and the water rose at once two or three 
feet above her forecastle, or lower deck, and afterwards somewhat more. 
Tbere was not only great fear that the collision bulk-head might give 
■way, but the giving way of the hatch and wooden trunk leading from the 
forecastle deck into the chain-locker, immediately behind the collision 
bulk-head, would speedily cause the vessel to fill. The hatch-cover of 
the wooden trunk was some two or three feet under water, and was only 
kept down by shoring fitted by the carpenter. The hatch, however, was 
not tight; and one witness testifies that on arrivai at Norfolk the joints 
of the wooden trunk were started apart. At 6:30 p. m. the Hudson was 
stopped by signais from the Benison, and the latter's small beats were 
Bwung off by order of her captain; and her crew, with their clothing, 
and with the private instruments and effects of the master and other of- 
ficers, were ail sent aboard the Hudson, lest the bulk-head might give 
way, and the steamer sink, during the night. They stayed on the Hud- 
son till the next morning; only the master, first ofBcer, engineer, carpen- 
ter, and two other men remaining on board the Benison, who kept a 
Bmall boat ready for instant use in case of further disaster. Nothing fur- 
ther, however, gave way. But it is évident that during the towage con- 
sidérable water must bave got in behind the collision bulk-head, as the 
donkey steam-pump aft was kept going continually, which was not re- 
quired in the Benison's previous condition. This water must hâve corne 
partly through the trunk of the chain-locker, and partly at the stringera 
on each side of the ship, where it oozed through the bulk-head to some 
extent, and ran down upon the bags of sugar underneath. I think the 
évidence shows that the steamer settled somewhat more by the head, 
through the addition of water; but when the water made its way aft it was 
controlled, after reaching the level of the stern pumps, by the constant 
use of those pumps. The conséquent loss of sugar was therefore small; 
only about 280 bags out of 22,000 being damaged. 

The Benison, in my judgment, was in a situation of great péril. Any un- 
favorable weather would hâve been likely to carry her to the bottom speed- 
ily, either by the giving way of the bulk-head, or by rending ofif the sides 
of the projecting plates. It was impossible at that time to tell to what 
extent the bulk-head, or the junction of the bulk-head and the projecting 
sides, had been strained or weakened by the carrying away of the bows. 
The récent instance of the Iberia, though not in évidence, illustrâtes the 
fact of such dangers, which, indeed, common knowledge recognizes. Thft 
situation of the Benison was much more dangerous than that of The 
Colm, 10 Ben. 60, or The Leipsic, 10 Fed. Rep. 585, to which my at^ 
tention bas been called; for both of the latter had only broken their 
shafts, and there was no doubt of their ability to reach port by sail. The 
behavior of the ofScers and men at the time, though the sea was then 
calm, is the strongest possible proof of their judgment of the matter; and 
the fact that the Benison might, in calm weather, hâve succeeded in 
reaching Hampton Roads, does not seem to me to lessen the actual dan- 
ger, or the urgent need of the Hudson's services. Even if the Hudson 
had consented to act as convoy merely, on the attempt of the Benison to 
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steam into Harapton Roads, it is doubtful whether her necessary sea- 
men and firemen would hâve been willing to remain on board during the 
night to serve her; as above stated, tbey left her at 6:30 p. m., and a stop 
was made at that time for no other purpose. The services of the Hud- 
Bon were neither easy nor unattended by danger, on account of the irreg- 
ular Bteering of the Benison. They made from five to seven knots an 
hour; but, being deep by the head, and with no stem, the Benisort 
could not be held to her proper course. She ran first upon one side and 
then upon the other, rendering management difficult; and at about 4 A. 
M., when they were in the narrow channel way near Thimble Shoals and 
had swung nearly stem to stem, the Hudson was compelled to eut the haw- 
ser over her stern. And at the beginning, when the two were lying near 
each other, collision through the sudden sheering of the Benison was 
narrowly avoided. A spécial watch was constantly maintained at the 
stern of the Hudson for the purpose of counteracting, as far as possible, 
the surging of the Benison from side to side. Nevertheless, the Benison 
occasionally would run off at an angle of 45 deg. from the Hudson on either 
side; and in one of thèse lurches, at 8:30 p. m., the hawser was broken. 
Upon this branch of the case, therefore, although the sea and the weather 
were favorable, there were some spécial difficulties and hazards in the 
towage; and, as respects the péril and the value of the Benison and her 
cargo, the urgent necessity of immédiate help, and the promptness and 
effectiveness of the Hudson's services, her claim is one of no small merit. 
For her services I allow $7,500. 

A further claim is presented for about $7,070, for injuries caused to the 
Hudson's machineryby the towage service; and for $6,500 more for her 
détention during the conséquent repairs. On her return from New Orléans 
to New York, On completion of the towage voyage, upon an examination 
it was found that the keys of the propeller were loose, and the hub cracked 
and forced about an inch forward upon the tapering shaft, so as to work 
upon the flangë of the stern bushing; that the brass sleeve of the shaft 
at the outer stern-bearing was loosened, shoved forward, and somewhàt 
broken at each end; the lignumvitas tube or bushing that formed the outer 
stern- bearing, was worn through into the brass sleeve of the bushing; and 
this sleeve was broken into three pièces by one cross-section and one longi- 
tudinal section. Thèse were serious injuries. If they were the proper 
effects of the towage service alone, the libelants are as much entitled to be 
made whole for thèse damages, and for the necessary détention of the 
Hudson while repairing them, as for the loss of a hawser in the same 
service, so long as they would not exceed "the reeognized limits of sal- 
vage awards." The City ofOhestei; 9 Prob. Div. 182, 190; The De Bny, 
8 App. Cas. 559. In the case of The Colon, supra, $300 was allowed for 
injuries to the deck and machinery, and $2,200 for damage to the cargo 
of green fruit through the inoreased delay. The chief difficulty is usu- 
ally in determining whether the alleged gênerai damages to the salving 
ship or machinery hâve been caused by the salvage services. The Alaska, 
23 Fed. Rep. 597, 610; CUy of Ghester, mpra; The Colon, 10 Ben. 73. 
Tho injuriés alleged in this case are spécifie; not such as gênerai strain 
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merdy. The libelant's guperiotendent con tends that they. were v^holly 
caused by. tbesalyage service, froïûî lie extra strainupon the machinery 
in towing;80ïmuch additional deaidweight, and from the fréquent changes 
made necessary in backing and going ahead under the severe strain; and 
that thèse things would fullyaecountforthelooseningof the keys, which, 
itis said, ■wouldnecessarjly be followed by a play of the propeller back 
and forth upon every re versai,,. with the accompanying shocks, which 
would naturaJlly lead to the cracking of the hub, and the forcing of it 
against the outer flange of the bushing, thereby interfering with the lu- 
brication of the bearings, and causing. the wear, tear, and breakage after- 
wards found. One other witness concurs in this view, as respects sueh 
résulta after the keys became loosened. Seven experts called on the part 
of the respondents do not recognize in the towage service anything nat- 
urally producing such results, if the machinery were previously in a 
sound condition. 

So far as I am able to understand mechanical principles, I caunot 
find in the extra dead weight of the towage service, or in fréquent reversr 
ing alone, any sufScient explanation of the extraordinary wear through 
the lîgnwm mtse of the stern-bearings. So far as I understand, this wear, 
unless accorapanied by hammering, is due to friction, the amount and 
effect of which, under proper lubrication, are dépendent on the weight 
or pressure of the parts, and the speed of révolution, Other circum- 
stances being equal, I cannot perceive how the mère additional dead 
weight astern during the towage service should materially affect the wear 
of the bearings, since the pressure on the bearings remained the same, 
and the speed of révolution was in fàct diminished. The évidence 
shows that about eight months before, when the steamer was upon the 
dry-dock, the bearings were found worn dowu a quarter of an inch, after 
several years' use. On the examination after the salvage service they were 
found wom down about fivereights of an inch. On April 21st, when 
the steamer was in New Orléans on the trip préviens to this service, the 
log contains the entry : "After examination, found propeller blades touch- 
ing shoe." Her blades were accordingly clipped at that time. The bear- 
ings must, therefore, hâve been already considerably worn down. The 
évidence does not show exactly the original space between the blades and 
the shoe. The log also shows that on the evening of May 6th, after the 
hawser was first broken, the "wheel was discovered to be loose," which, 
as the engineer testifies, was inferred from a peculiar noise noticed on re- 
versing. This was before the towage service was half completed. I am 
satisfied that the trouble began with the loosening of the keys; and, though 
it is possiblcj it is not probable, that this originated in the towage serv- 
ice. For it is not testified, and I see no reason to suppose, that revers- 
ing, with a tow behind on a hawser, subjects the propeller, or the bear- 
ings, while thé keys are tight, to any more strain than reversing under 
ordinary circumstances; nor is any previous expérience cited as specially 
Connecting heavy towage with loosening of the propeller keys. From 
the naturalprobabilities, as they seem to me, as well as from the pré- 
pondérance of expert testimony, it is more probable that the loosening 
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of thekeys b^an on the previous voyage, from the contact ofthe bladës 
with the shoe, and the previous working of the propeller so near the shoe 
as to make the water operate "like a hard substance." This would pro- 
duce a succession of vibrations or shocks liable to loosen the keys; and, 
if once started, the loosening would be naturally increased by the fréquent 
"iracing" of the engine on the tempestuous passage that followed. After- 
wards, the fréquent reversais during the towage service, and the play of 
the propeller back and forth on the shaft, might naturally, and in the 
manner described by Mr. Coryell, be followed by the various injuries 
afterwards discovered. There are no means of determining with certainty 
whether the hub was cracked on the previous voyage or during the salvage 
service. If there had been fréquent contacts of the propeller blades with 
the shoe before the blades were clipped, plain marks would hâve been 
worn upon the shoe. None were seen during the repairs. Marks of 
slight contact might either hâve been effaced, or net observed; and shocks 
to the propeller in playing back and forth after the keys were loose, on the 
fréquent reversais during the towage service, are as adéquate to explain 
the cracking of the hub as the previous contact with the shoe, which 
must hâve been for a brief period. But the fact that the wheel, after 
the keys were first loosened, would naturally remain fast upon the tapered 
shaft while working ahead; the fact that there was afterwards very little 
reversing until the towage service; and the fact that no looseness of the 
wheel was noticed until about the middle ofthe towage, when the changes 
and conséquent shocks upon the wheel had become fréquent, favor the 
probability that the cracking ofthe hub may hâve arisen then, Whether 
the hub became cracked then or before, I bave no doubt that the injuries 
to the shaft-sleeve and the bushing arose through the ultimate contact of 
the hub with the flange of the outer bearing during the towage service. 
The interférence with proper lubrication thereafter, and the shocks of 
the wheel playing back and forth on fréquent reversais, seem to me far 
more likely tb bave caused the rapid wear of the lower part oî the lignum 
mtee, and the breakage of the bvishing and the sleeves, than any other 
cause. 

The fact, which I think must be found, that the keys had become 
loosened before the salvage service was entered upon, and that the Hud- 
son's machinery was in that respect defective, and exposed her to the lia- 
bility of spécial damage in rendering the salvage service, does not afFect the 
justice of her daim to be made whole for any actual injuries sustained. 
No improper management of the Hudson, or of her machinery, whjle 
rendering the service, ia charged or proved. The principle on which 
salvage compensation is awarded is to afford sufficient encouragement 
to masters and owners to take ail risks of person or property necea- 
sary for the rescue of other vessels in imminent péril. Ships in distress 
must be aided by means of such vessels as may be at hand, whether in 
perfect or in defective condition. Where, as in this case, the defect of 
loose keys was not suspected, and spécial damages were sustained, within 
reasonable limita they should be made good. Nor is the same strictness 
of proof that is required in cases of contract, or of tort, as to the cause of 
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the damage, to be exacted, when from the nature o'f the casesucli proof is 
impossible. The peculiar grounds of salvage compensation are still appli- 
cable. The property saved, withiu the recognized limits of salvage 
awards, ought to bear ail the risks of the service; and the necessary en- 
couragement of such service to vessels in distress demands that when the 
lack of certainty in the proof as to the moment or cause of damage is un- 
avoidable, an adjustment ought to be made that does not throw ail the 
risk of such uncertainties upon the salving vessel, butwhich shall afford 
at least such a reasonable degree of satisfaction, in view of thèse very 
difficulties and uncertainties, as shall not leave owners in doubt whether 
they are to get compensation for the risks incurred in such services or not. 
The évidence shows with reasonable certainty that the bearings before the 
salvage service must bave been ao worn down that about two-thirds of 
their natural life was spent. The salvage service practically consumed 
the rest. This service should therefore be charged with one-third the 
cost of replacing the injured parts, including the détention of the vessel 
for that purpose; and, in the unavoidable doubt that exists as to thetime 
of the break in the hub and the bushing, it is, I think, so closely con- 
nected with tbe salvage service that the same apportionment ought to be 
made as to those repairs also. The amount allowed will therefore be 
made up as foUows: Salvage service itself, $7,500; one-third of re- 
pairs to machinery, and of the détention of the Hudson, at $160 per day, 
$4,406.84; damage to cable, and extra coal and oil consumed, $475.66; 
total, being 6} percent, on value, $12,382.50; to be paid by theshipand 
cargo in proportion to their values as above found. Of the $7,500 allowed 
for the service, three-fourths, together with the last two items of $4,406.84 
and $475.66, should go to the owners of the Hudson; and the one-fourth 
of the $7,500 to the master, offlcers, and crew; of which one-fourth the 
sum of $300 is to be paid to the master, and the residue to the master, 
officers, and crew, in proportion to their wages. 

The claim for damages and détention was not stated in the libel. 
Though some référence was made to it in the negotiations, it was not 
presented in any definite form. No notice of the survey was given to the 
respondents, nor did they understand that any such claim was made, un- 
til after several of the défendants' dépositions had been taken, and after 
the trial had been comménced. This operated to some extent as a sur- 
prise to them; and, though full opportunity was given to meet this claim, 
and although it has been allowed so far only as seems just, I deem it so 
important that such demands should be fully made known at the outset, 
and opportunity given to the contestants to attend the surveys when 
practicable, that, in the absence of this, costs will be withheld, that it 
may not be supposed that the court looks with indifférence upon this 
practice. It is with reluctance that the court has felt constrained to 
make this disposition of costs, since the cause, though sharply litigated, 
has on both sides been conducted with the most friendly considération 
for the convenience of each other and for the common interest. 
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Beadfoed V. Hall et use, 

Same V. TuKneb. 

(Oé-cvit Court. S. D. Mississippi, B. D. November 80, 1888.) 

L Public Lands — Swamp Lands — Title from State. 

By act Miss. March 12, 1853, the swamp lands theretofore granted the staté 
by congresB were transferred to a board of commissioners to sell, and cause 
certificates of purchase to issue to the purchaser thereof. Upon présenta-* 
tioQ of thèse certificates, the secretary of state was authorized to issue a pat- 
ent. By act April 2, 1871, a corporation -was created as the successor to the 
commissioners, and vested with their rights, properties, etc., and upon flling 
a bond the corporation was to receive a patent for the lands, except lands 
theretofore sold to légal purchasers. Held, that a purchaser from the board 
of commissioners, who had paid the priée, and received a certificate, before 
the passage of the act of April 2, 1871, acquired the équitable title, which was 
sufflcient as against purchasers from the corporation. 

9. BaME— CUBATIVB ACTS. 

By the act of 1871 the exécution of a valid bond was made a condition pré- 
cèdent to the vesting of the title in the corporation. The bond having been 
declared invalid, an act was passed reciting that, as under the patent to the 
corporation the land had been assessed for taxation, and taxes paid, the cor- 
poration should hâve the right to purchase lands patented by it, upon paying 
mto the State treasury, within a certain time, a certain sum per acre. Hela 
that, as no payment by the corporation had been made for the lands in con- 
troversy, the curative act waa inoperative as to them. 

& Same — Bona Fidk Purchaseks — Constructivb Notice. 

The purchasers from the corporation were chargeable with notice of the 
récitals in the act creating it and authorizing the transfer of the lands, ^ well 
also the failure of the corporation to comply with the terms of the act. 

4 Same — Certificate of Porchase— Éegistration. 

The registry laws of the state hâve no bearing upon complainant's title, as 
the certificates were not required to be registered as notice to the world of 
their existence. 

6. Same— Tax Title— Evidence, 

Tax deedâ from the state aiiditor are insnfflcient to show title in the grantee, 
where tbere is no évidence of the tax sales, and report of the tax coUector, 
by which title to the land vested in the state. 

8. Same— VoiD Patents- Rights of Purchasers— Taxes. 

The purchasers from the corporation are entitled to hâve refunded money 
expended by them in good faith in the payment of taxes and for the purchase 
of the tax title of the state, and it is immaterial that the complainant applied 
to the assessor to hâve the lands taxed in his name, and to the tax collecter 
to pay the taxes, and was refused. 

In Equity. Bill to quiet title. 

Actions by J. J. Bradford against Israël Hall and wife, and one agaînst 
Margaret P. Turner, to quiet title to certain swamp lands in the state of 
Mississippi. ■..-., 

W. P. & J. B. Harris, for complainant. : 

E. E. Baldvnn and RusseU & Borne, for défendants. 

HiLL, J. Thèse two causes are submitted together upon bills, cross- 
bills, answers, exhibits, and proofs, from which the following facts àp-'' 
pear: Bj' an act of the congress of the United States, approved 28th 
September, 1850, the title to the lands described in the bills, together 
with many other lands known as "swamp lands," in this state, was vested 
v.S6F.no.l3— 51 
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in this State, to be used or sold, and the proceeds used in reclaimîng said 
lands, and for other purposes. To carry into efFect the object of this do- 
nation by congress, the législature passed an act, approved on the 12th 
day of March, 1852, creating aboard of commissioners for the Pearl river 
swamp lands, in which the lands in controversy are situated, and by said 
act the swamp lands in said district, including the lands in controversy, 
wpre transferred and granted i.o said commissioners, and gave power to 
said board to sell and dispose of any of the lands so transferred and con- 
veyed, for the purposes stated, and to order and cause certificates to issue 
tp the purchaser or grantee of thesp lands, specifying the number of acres 
that the purchaser may be entitled to j and the number of the section and 
subdivisions of sections transferred, and the township and range in which 
sitttated. . That, upon the presenteition of the certificate of the treasurer 
of: said board of commissioners, the secretary of state should issue a pat- 
ent to the lands described in the certificate, in the samè manner as pat- 
ents are required to issue for the improvemeut lands. This act was 
aménded by an act approved November 21, 1865, which, among other 
thihgs, provided that after the Ist of January, 1866^ the minimum price 
of .sàid lands then unsold should be 12i cents per acre, each. On the 
29th day of March, 1871, the complainant, jointly with J. J. Seal, now 
deceaSed, pùrchaised from Hiram Bonner, the then treasUrerof said boàrd, 
the lands in controversy, at the raté of 12i cents ppr acre, and received 
from said Bonner, as such treasurer, certificates for the same, in compli- 
ance with said act. 

The législature passed an act which became a law and was in force 
on the 2d day of April, 1871, witbout the approval of the governor, in- 
oorporating the Pearl River Improvement & Navigation Company, and 
for other purposes. This act declared the said company to be the suo- 
cessor of the said board of commissioners, with power and authority toi 
carry out the powers and duties of said board according to the act of 
March 12, 1852, and vested the Company with ail the rights, proper- 
ties, çjaims, and demands, real, Personal, and mixed, belonging to said 
board» or under their control. The third sectionof the act has this pro- 
vision: 

"That said company shall within sixty day s after the passage of this act file 
in the ofiSce of the secretary of state, a bond in the sum of flfty thousand dol- 
lars, with two or more good securities, who shall make oath that they are 
wortli>he penalty of the bond, over and above ail liabilities and exemptions, 
W.hiçh securities shall réside in this. state, to be approved by the governot; 
and ùpoh the approval and flling of said bond said secretary shall from time 
to time, as detnanded by said company, make out a patent or patents to said 
company, which patents shall yest'the title in fee-simplô iti said company: 
provided nothing in this section shall be so construed as lo require patents to 
issue for any land heretofore sold to légal purchasers ; provided f urther, that 
no lands àhall bSidisposed of or sold for a less sum than twenty-five cents per 
acre.";.;;: - .1 ' ^ 

Oh the llth day of June, 1871, and on the 27th day of June, 1871, 
patents wereissued, signed by the governor and secretary of state, under 
thé seal of the state, conveying, aûibrig many' other lands, the lands in 



controversy to /th^Pearl River Navigation Company; abd on tBë21st:day 
of Novenaber, 1872, a de«d, or what purports tobe quch, wasexecuted 
by Samuel À. Vose, as the président of said pavigatiofipompany, fG'r:all 
of said lands described in the two patents aforegaid, to M. S^ Baldwin, 
for the recited considération of $11,000. On the 29th day of November, 
1872, the navigation company, by Vose as président, executed another 
deed to Baldwin for lands described therein for the recited considération 
of $10,000, but stated to be to correct certain descriptions of the lands 
intended to be conveyed in the deed of November 21 , 1872. On the 17th 
of April, 1873, Baldwin, by Vose, as his attorney in fact, executed a deed 
of conveyance to défendant Israël Hall, for the lands described in the biU 
against Hall'swife, and in the cross-bill, for the recited considération ol 
$40,000, but which was paid in other lands and real estate situate in several 
of the northem states; and on the 5th day of November, 1874, Israël Hall 
executed a deed of conveyance to a one-half interest in the land to his wife 
and co-defendant. On the 15th day of December, 1873, Baldwinexecuted 
a deed of conveyance to the lands described in complainant's bill against 
Mrs. Turner, and in her cross-bill, to Charles H. Shepard, for the re- 
cited considération of $53,804,61, with other lands. Shepard gave his 
notes for part of the purchase çioney, one of which was purchased by 
Mrs. Turner. Shepard, to seoure the note, executed a mortgage, which, 
with the note, was transferred to Mrs. Turner, who filed her bill in this 
court to foreclose the mortgage, obtained a deeree for the amount duej 
which, not being paid as required by the deeree, in pursuance to the de-^ 
crée the land was sold, when she became the purchaser, and obtained, a 
deed therefor from the comnlissiouer, ail of which was confirmed by the 
court. The proof shows that neither Mrs. Turner, nor her husband, who 
acted for her, knew of any defect in the title under which she claims. 
The same is true of the testimony regarding Hall and wife. Both par- 
ties continued to pay the taxes on the lands claimed by them respectively^ 
up to this présent time. On the 20th day of July, 1881, patents were 
issued by the governor and secretary of state, under the seal of the state^ 
to complainant and J. J. Seal to the lands described in thebillsand cross- 
bUls in thèse cases, under the certificates of purchase so executed by Hiram 
Bonner. On the 19th of April, 1873, the législature passed an act de- 
claring that the purpose of the act of 1871, incorporating the Pearl River 
Navigation Company, had failed, but that, as the patent to the lands be- 
fore then made to the company had subjected them to taxation, which 
taxes had been paid, that, upon the payment into the treasury of the 
state of 25 cents per acre of ail the lands that had been patented^ the 
secretary of state should cancel and deliver up the bond or undertaking 
that had been filed in his office, intended to be the bond required by the 
act of incorporation to be executed, appoved, and filed; that the purchase 
money so directed to be paid should be paid on or before the Ist day of 
October, 1873> and that, unless payment was made as provided in the 
act, that the title to the land. should rest absolu te in the state; and that 
the patents issued should be deposited with the secretary of state.. This 
ACtalso provided, that if any of the lands patented to the company had 
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been sold by the board of coinmisaioners and had been paîd for in good 
faith, and received a certificate of purchase, but had failed to présent 
the certificate, and obtained a patent, the company, upon proof of the 
fact, and by the affidavit of the payaient, should exécute a quitclaim 
deed to the applicant to said lands, relinquishing ail right, title, claim, 
and interest to such lands; that the applicant should œake the applica- 
tion for the deed within six months from the date of the act, and, if not 
done within that time, the title to the land should become complète 
in the company; that for ail lands so deeded the company should re- 
cel ve a crédit at the rate of 25 cents per acre. The act further provides 
that ail acts and parts of acts,' deeds, and proceedings whatever of the 
Pearl River Improvement & Navigation Company be and the same are 
hereby legalized, ratified, and confirmed. An act of the législature was 
passed and approved on the Ist day of February, 1877, appointing a 
commissioner of swamp lands in this state, and directing that the secre- 
tary of state should give notice in the officiai journal for four weeks to ail 
persons who had theretofore entered or purchased any of the state lands, 
and had not received patents from the state for the same, to come forward 
and procure the same by paying the purchase money, and, in case the 
purchase money had been paid in good faith, to exhibit the receipt there- 
for, or satisfactory proof that the same had been mislaid, lost, or destroyed, 
and on satisfactory proof of such payment the secretary should issue 
patents therefor, and should cancel any patents that had been improp- 
erly issued for said land. The législature passed another act, approved 
on the. same day, which, among other things, provides that the secretary 
of state, under the directions of the governor, should issue patents for 
land heretpfore sold by and under any authority of law to persons pre- 
senting the propercertificates, or upon satisfactory proof of theloss thereof. 
An act was passed by the législature, approved March 6, 1882,amending 
the aôt of 1877, directing the commissioner of the state to cancel upon 
his records the last entry made, and certify the same to the secretary of 
state, who is directed to cancel the last patent; and provision is made in 
said act for the refunding the money to the party, making the entry can- 
celed. 

The original bill was filed in the chancery court of Marion county, as 
to the lands claimed by Hall and wife, and that against Mrs. Turner in 
the chancery court of Hancock coilnty, as to the lands claimed by her, 
both under the provisions of section 1839 of the Code of 1880, and both 
were removed to this court. In both it is averred that the complain- 
ant is the owner in fee-simple of the lands described as set off to him 
under the decree of the chancery court of Hancock county, and of four- 
fiflhs 6f that set off to the heirs of J. J, Seal, under conveyances from 
them; that the claims set up to the lands respectively by Hall and wife 
and Mrs. Turner, are clouds upon his title; and prays that the same be 
remanded by decree of the court, and that they be declared void, and 
canceled. The cross-bills make the same averments as to the title of the 
oomplainants in the cross-bills respectively, and the same allégations as 
to ihe defective title of Bradford, and that his claim is a cloud upon their 
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title, and prays that the same be deelared void, and canceled. The an- 
swer and cross-bill of Hall and wife allège that the claim of Bradford 
was a fraud from the beginning; that no money was-paid when the entries 
were made, or since; that there was no compliance with the statutes au- 
thorizing the entries and procurements of the patents; that complainant 
and Seal were barred of ail right and claim thereto by the act of 1873; 
and other allégations; and, relying upon their being purchasers for vala« 
without notice of any defect in the titles under which they claim, they 
also rely upon the statute of limitations of 10 years. The same reliance 
upon the statute is made by complainant. The allégations in the bills 
and cross-bills and answers are substantially the same in both cases. 

The foregoing statement of facts and allégations in the pleadings, are 
ail that need be stated to an understanding of the questions for décision. 
It is a well-settled doctrine that under the statute under which thèse bills 
and cross-bills are filed, as well as under the gênerai rule, that the com- 
plainant must show that he bas a valid title to the lands claimed. Un- 
der the statute, I take it, a complète équitable title will be sufficient, ao 
that the first question to be decided is, bas complainant shown a suffi- 
cient légal or équitable title to the lands described in the bill, and supé^ 
rior to that of the défend ant's title? It may be remarked that neither 
party bas shown a'title under the statute of limitations for want of suffi- 
cient adverse possession. The inception of complainant's title set up is 
the purchase and entriess made on the 29th day of March, 1871. It is 
alleged in the answers and cross-bills that the entries were not made on 
that day, but on a subséquent day after the title had passed to the Pearl 
River Company, and were antedated; and further, that the purchase 
money was never paid. This allégation is denied, and, such being thé 
case, the burden was on défendants to establish it by proof. This, in 
my opinion, they bave failed to do. Upon the contrary. the proof is 
that they were made on that day, and there being no question that Hi- 
ram Bonner was the treasurer of the board of commissioners, and author- 
ized to sell the lands, and to reçoive and receipt for the purchase money^ 
and that he was only authorized to make the entries and give the cer- 
tificates upon the payment of the purchase money. The certificates 
state that Bradford and Seal did make the purchases, and the priée at 
which made, which could not bave been done without the payment of 
the purchase money. Besides Bradford testifies that Bonner stated when 
the entries were made that he had received the purchase money from 
Seal; that Seal was making payments while he was attending to the is- 
suance of the certificates; and there is no proof to the contrary. The 
proof shows that Bonner and Seal both died before thèse controversies 
arose, and that Bradford is the owner of four-fifths of the lands set off 
to Seal's heirs. I must hold that the purchase money was then paid, 
and the certificates issued in pursuance to the statute. The act of 1852 
transferred thèse lands from the state to the swamp land commissioners 
with power to sell and dispose of the same, and it is not controverted 
that Bonner as the treasurer of the board had authority to sell, and 
give, the certificates of purchase, and that, this being done, Bradford and 
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Seal thereby became vested with a complète équitable ititleto tbe landa 
so purchased. The patent from the state being the only act necessary 
to vest in them the complète légal title thereto, there bas been no limit 
of time in which they should be done fixed by law; the only statute on 
this siibject being the act of 1873, and that related to the quitclaim deeds 
to be executed by the Pearl River Navigation Company. The act of 
1871 , intended to transfer thèse swamp lands to the navigation company, 
excepted from the transfer ail lands theretofore sold by the board of com- 
missioners, so that the title to them did not and could not pass to the 
company. The company was made the successor of the board of swamp 
land commissioners, and as such was bound by ail that the board had 
done, and took the lands, if they took ihem at ail, with this exception, 
and was put upon the inquiry as to the sales that had befen made. I 
am satisfied that neither the équitable nor a légal title to the lands in 
controversy ever passed to the Pearl River Navigation Company. The 
act of 1871, as a condition précèdent to the transfer of the swamp lands 
in the Pearl river district to the Pearl River Irpprovement & Navigation 
Company, proyided that the company should exécute a bond, with two 
or more good and sufficient sureties, to be approved by the governor, 
payable to the state, in the penalty of $50,000, and conditioned for the 
faithful performance of the obligations upqn the part of the company in 
relation to the trust assumed. Thèse are the substantial conditions re- 
quired in the bond. The bond so required was to be the bond of the 
company, executed by its proper ofEcer under the corporate seal of the 
oompany, and by which the company would bave been bound. This 
bond never was executed, but what purports to be a bond made by 
some of the incorporators of the company, dated on the 7th day of April, 
1871, was approved by the governor, and filed. This bond the suprême 
court of this state in the case oî Hardy v. Hartman,à South. Rep.545, (de- 
cided at last April term,) decided not to be in comformity to the require- 
ment of the act of 1871, and that the bond required was a condition 
précèdent to the transfer of the lands to the said company, and that no 
title to thèse lands had passed to the company. This, being a construc- 
tion of the statute of the state by the suprême court of the state, becomes 
a part of it, and is binding on this court, in which construction I con- 
cur. 

But it is contended by défendants' counsel that, whatever defects there 
might hâve Ijeen in the proceedings, they were cured by the act of 1873. 
This act declared that the purposes of the act of 1871 had failed, but that, 
a? under the patent to the company the lands had been assessed for taxes, 
and the taxes paid, that the company should hâve the right to purchase 
the lands patented to it, by paying into the state treasury in cash, on or 
before the Ist of October thereafter, 25 cents per acre, but, if said pay- 
ment was not made within that time, then the title to ail thèse lands 
should rest in the state. It also provided that in the event the money 
was paid, and the title became vested in the company under the patent, 
and the patent had embraced lands before sold to other persons before 
the issuance of the patent, that, on proof of the entry and payment of 
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the purchase money, the Company should exécute to the purchaser 
a quitclaim deed, and the conipany should hâve a crédit for the lands 
so quitclaimed at the rate of 25 cents per acre, this upon the presump- 
tion that the company had paid. But no payment of any money was 
ever made by the company to the state, so that nO title ever vested in 
the company under this act; and ail the confirmations provided in the 
act became inoperative, so far as it related to thèse lands, the title to 
which thereafter rested, as the act terms it, in the state, unless since 
transferred to others by patent; so that, in my ©pinion, the act of 1873 
in no way conflicts with the rights and title of complainant. 

The main défense set up to the original bills and rights set up in the 
cross-bills is that the défendants in the one and the complainants in the 
other are innocent purchasers for value, without notice of the defects in 
the chain of title under which they hold, and of any notice of complain- 
ants' title, and are not afifected thereby. As to the chain of title under 
which they claira, they are chargeable with notice of ail that goes to make 
their chain of title, so far as the sarae appears of record, or facts to which 
they refer, and upon which they dépend, whether they examined them 
or not. If they did not, they must take the conséquences of their neg- 
lect. Hall and wife claim under Baldwin's deed. That deed refers to 
the act of 1871. By référence to that act they would hâve found that 
lands theretofOre sold were not transferred to the company. They would 
further bave found that the bond was required as a condition précèdent 
to the transfer of the lands to the company, and the place where the bond 
was to be filed, and could be found; and, if the one purporting to be the 
one required was not discovered to be sufEcient, must be held to take the 
risk that it was the proper bond, and that the claim of title was complète 
from the state, — the source of title under which both parties claim. For 
thèse reasons I am satisfied that Hall and wife and Mrs. Turner do not 
occupy the position of innocent purchasers for value without notice of 
the defect in their own claims of title. The registry laws of the state 
bave no bearing upon the title of complainant under his certificate of 
purchase; thèse laws do not require thèse certificates or patents to be regis- 
tered as notice to the world of their existence. The patents may be regis- 
tered, and copies made évidence, and that is ail. The bar of six months, 
provided in the act of 1873, only applied to the company, and, before 
it expired, the company had forfeited ail rights to any of the lands by 
reason of noncompliance with any of the conditions imposed, and no lim- 
itations of the time within which the patents should be applied for as 
against the state or any one else than the company hâve been passed by 
the législature; and, the patents having been issued to the lands in con- 
troversy, I must hold that the plaintiff has shown a good title, équitable 
and légal, to the lands in controversy, and that the défendants to the 
original bill and complainants to the cross-bills hâve failed to establisk 
their title to thèse lands so as to entitle them to the relief prayed for in 
the cross-bill. 

Mrs. Turner bas filed, as évidence in the cause, deeds from the auditor, 
but bas failed to show the tax sales and report of the tax collector by 
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wbich the title to the lands under the sales was vested in the state, and ^ 
without which the auditor's conveyance, even if the sales were valid, 
must fail to show title under them in Mrs. Turner. While the complain- 
ants under their çross-bills are not entitled to hâve their titles declared 
valid, and that of Bradl'ord declared void and a cloud upon their titles, 
and to hâve them caûceled as prayed for, yet, under the gênerai prayer 
in the cross-bills, they are entitled to hâve the money expended by them 
in the paymeat of taxes, and Mrs. Turner is entitled to hâve the money 
paid by her to the auditor for the purchase of the title of the state re- 
funded to her, with interest from the time the same was so paid. It 
makes no différence that Bradford applied to the tax assessor to bave the 
lands assessed in bis name, and that he applied to the tax collector to 
pay the taxes, and was refused the right to do so. The taxes were a 
charge upon the lands, and Hall and wife and Mrs. Turner paid them, 
believing in good faith that the lands belonged to them. They are justly 
and equitably entitled to bave the money, with interest, refunded to them, 
q.nd tbis charge will be a lien on the lands, and, if not paid within 60 
days, the clerk of tbis court, as comn:iissioner, will be directed to sel! so 
much of the land for which the taxes were paid by the respective parties 
as will pay the same with the costs of sale. The resuit is that the prayer 
of the complainant in the original bill must be granted, and the prayer 
of; the complainants in the cross-bills, with the exception stated, must be 
denied. The complainant in the original bill will pay one-half the costs 
in each case, and the défendants in each case will pay the other half of 
the costs respectively. 



Thomas a al, v. Peoeia & R, I. Ry. Co. a al., (Western Cab Co., 

Intervenor.) 

(Oireuit Court, JT. J). Illinois. August 39, 1888.) 

1. Rah-boad Companies— Bonds and Mortgaqes— Fobbclosuke— Accounting 

—Car Rknts— Leasbs— Pdblio Policy. 

On foreclosure of the railroad mortgage in Ûna case and the adjustment of 
claims of intervening créditera, the coQtraet of lease of cars to the mortgagor 
Company, by the car company dominated by the same persons, cannot bé 
made the basis of an accounting for the use of the leased cars. 

2. Same. 

But the lessor is entitled to such reasonable rent as could be obtained in the 
open market for similar cars, to be used in the same manner. 
8. Bame—Rbcbivbbship— Charges on Income— Car Rents. 

Where both before and during a receivership of the property of a railroad 
corporation pending mortgage foreclosure, mone;^s from current receipts are 
expended for improvements and equipment, a ciaim for rent of cars may be 
charged on the income during the receivership, and, if that is inadéquate, 
upon the proceeds of the mortgaged property. 
4. Same— Claims Accbiting Six Months bbfobb RECBrvBEBHip. 

In the absence of spécial circumstances, the income during the receivership, 
or the proceeds of the sale, will not be charged for rent of cars, claima for 
loss of cars, etc., accruing more than six months bofore the receivership. 
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6. Same— RBPAIR8 OF Lbasbd Cabs— "Waitek of Claim. 

A claim by the lessor for the expansé of repairs to the cars will not be al- 
lowed wherë no claim upon the receiver, pending the foreclosure, was made, 
but was firstmade in the amended pétition of intervention by the lessor, flled 
three years after the cars were surrendered, and there is not suffleient évi- 
dence that the cars required repairs. 

6. Same — Rbcbiybb's Contbact. 

* A claim in this case for repairs allowed, on the receiver's agreement to keep 
the cars in good repair for use on the road. 

7. Same— IsTEBBST on Rbnt. 

While a lease of the cars by the receiver is valid until disafflrmed by the 
court, it is not such "an instrument in writing" as entitles the lessor to inter- 
est under Rev. St. 111. 1885, p. 1356. 

8. Same— Ukebasonabib Delat. 

Where the lessor steadily claimed a larger sum than was equitably due, and 
was refusèd payment of any amount approaching that to -which it was enti- 
tled, there is suchan"unreasonable and vexations delay" as will justify the 
allowance of interest on the aggregate amount due, f rom the date of the flling 
of the master's report. 

In Equity. On the daim of the Western Car Company, an interven- 
ing créditer in the foreclosure of a railroad mortgage. 

The original cause, in which the Western Car Company became an in- 
tervenor, was a proceeding to foreclose a mortgage executed by the Pep- 
ria & Rock Island Railway Company to secure its first mortgage bonds 
to the amount of $1,500,000. The original bill was filed in October, 
1874, and on February 1, 1875, J. R. Hilliard was appointed receiver 
of the railway company. He remained in control, and operated the 
railroad until after its sale under a final decree of foreclosure, passed 
January 11, 1877. At that sale R. R. Cabell became the purchaser. 
On the 17th of September, 1877, the sale was confirmed; the pur- 
chaser being allowed to pay into court, upon his bid, ail the first 
mortgage bonds of the railway company held by him. On Decem- 
ber 11, 1877, a further order was entered in the original cause, re» 
citing, among other things, the assignment by Cabell to the Rock Island 
& Peoria Railway Company of his interest as purchaser, and ordering the 
master to exécute and deliver to that company a deed of conveyance of 
the property so purchased, and the receiver to deliver to it possession. 
By said order it was further provided that Cabell should exécute to certain 
sureties therein named a pénal bond in the sum of $100,000, payable to 
. the clerk of the court, for the use rf whoever should be thereto entitled, 
and conditioned to pay into court such sum or sums of money as the court 
should thereafter direct. One of the purposes of that bond was to secure 
the payment of any sums that should be awarded in the cause to the 
Western Car Company. A bond in the amount named was executed as 
required. It should be stated in this connection that the decree of sale 
provided that the residue of the proceeds of the sale of the property, 
after paying certain specified costs and debts, should be applied under 
the direction of the court — Krst, to the payment of aJl remaining claims 
of intervening creditors, as they shall be allowed by the court; second, iM 
the paymient of the bonds and coupons secured by the mortgage, pày- 
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ing the sanie in full if the residue was sufScient for that purpose; other- 
"Wisè, pîaying pro rata upon such bonds and coupons. The report made by 
the master, Henry W. Bishpp, upon the claim of the Western Car Com- 
pany is as foJlows: 

"To the Honorable, the Judges of said Court: Thèse intervening péti- 
tions allège that on March 1, 1872, the défendant company and the petitioner 
made a contract in writing, by which the car company leased to the défend- 
ant Company ninety cars, seventy of them box cars, humbered from 151 to 
220, inclusive, and twenty stock cars, numbered from 51 to 71, inclusive, for 
a term of flve yeats, at a rental for each car of $20 per month, from the date 
of the delivery Of said car; the contract also providing that, if any of them 
were disabled or destroyed, the company would immèdiately replace tliem 
with other cars of like quality and value, which should become the property 
of thé car coinpany, and also to maintain and Iseep said ninety cars, during 
the term of said contract and its renevi^als, in good repair and safe, and in 
proper running order, and at its own expense tofurnish ail the materials, and 
to make ail the renewals of said cars from time to time, as they should be 
needed, and to put and keep them in proper condition for regular use, and, at 
tbe termination of said contract or renewals, to return said cars to the West- 
ern Car Company in proper condition and repair for their immédiate and act- 
ive use. That said company furnished said cars to said rail'way company 
about the date of said contract, and that the railway company received and 
used them, by reason of which they are entitled to the rent provided in said 
contract. That on October 1, 1873, ànother contract df a similar charac- 
ter was made between the parties, by which the petitioner rented to the de- 
fendant company 150 other cars, being flfty box-cars, numbered from 220 to 
270, inclusive, and 100 White Line cars, numbered from 9401 to 9500, in- 
clusive^ That said second lease vyas also for the term of flve years, and also 
provided for the payment of rent at $20 per month for each car, and with the 
same provisioûs in regard td the destroyed or disabled cars, keeping the cars 
in repair, and returning them in good repair, at the end of the lease. That 
the care referred to were used by the défendant company until its road went 
into the hands of the receiver, appointed by the court, February 1, 1875. 
. That the rental was, by stipulation of July 1, 1874, reduced to $15 per month, 
, and continued until the reeeiver'sappointment, leaving at that time a balance 
of $36,106.4$. That t wo of said cars were destroyed, which were of the value 
of $1,500, and not replaced; and by an amended supplemental pétition, flled 
Oclober 16, 1877, it was claimed that there was due petitioner also the sum of 
$4,000 for repairs put upon 100 White Line cars. Interest is claimed upon 
said sums since the dates they were respectively paj'able by the terms of the 
contract. This is^ in substance, the claim of petitioner prior to the appoint- 
ment of the receiver, 

"The pétitions further allège that a contract in writing was made on the 
llth day of JUrie, 1875, between the petitioner and the receiver, by which the 
petitioner rented to said receiver 138 cars for the term of one year, with the 
privilège of renewal, at a rental of $10 per month for each car, keeping them 
in good repair for use on said road. That, under such contract, the receiver 
took possession of and used said cars until they were returned in bad order, 
with the exception of four, which were not returned at ail; for the payment 
of which claim is made. That subsequently, in March, 1875, the receiver, 
with the consent of the petitioner, received 56 cars from the Chicago & North- 
western Kailway Company, using the same at a rental per mile until Decem- 
ber 1, 1875, when it is claimed, It was agreed between the parties that the use 
of the same should be retained by said receiver upon the same terms as pro- 
vided in the contract last referred to, until the décision of the court in the 
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cause in whlch they had been replevied by the petitioiier. Tbat saîd reéeiver 
used the same, paying no réntal'therefor until renfc had accrued to petitioner\ 
amounting to $15,281.34, together with the sum of $3,500, which, it was al- 
légea, was the expense of putting them in good condition, besides the loss of 
rental or use during their repair. Interest is also claimed by said petitioner 
on eàch of said su«is frora the dates when payable by tlie terms of said con- 
tracts. Thèse claims are therefore those which are alleged to hâve accrued 
prior to the six months immediately preeeding the receivership, and those 
arrising during the six montlis before tlie appointment of tlie receiver and dur- 
ing the receivership; and statements of aecoiint, made eut in détail, are ex- 
hibited in connection with the pétitions, showing the way in which they hâve 
arisen, and the basis upon which the account is stated. It is insisted upon 
the part of the respondent that in stating this account the rental contracta 
upon which the petitioner bases that portion of its claim which accrued to it 
from the railway company prior to the receiversliip, shouldbedisregarded, be- 
cause fraudulent and void; the offlcers and persons controlling the râilway 
Company having been at the same time interested in, and having the manage- 
ment and control of, the car company; and tliat the compensation for tlie use 
of said cars during the entire perlod for which the fund or the receiver is liar 
ble should be determined by its fair value, as shown by the testimony. This 
question seems to me to be unimportant in view of what I understand to be 
the settled practice of the court In cases of this kind, which practice I hâve 
endeavored to folio w in stating this account by allowing to the petitioners 
such payments as they are shown to be reasonably entitled to by the testimony. 
" The défense interposed to ail of the claims set ont in the pétition is of the 
the saine gênerai character, and 1 do not consider it nesessary to refer to it 
hère more specifically. It has been the practice of the court in cases of this 
character to allow against the fund or the receiver claims of this kind, estab- 
lished by the testimony as reasonable and just, which haveaccrued during the 
period of six rflonths prior to the appointment of the receiver, and during the 
receivership, independent of any contracta which may hâve previously existed, 
unless such contracta hâve in some way been recoguized and adopted by the 
coart; and in stating this account, I bave endeaVored to follow this practice. 
It is insisted upon the part of the petitioner that, as to a portion of tlie rental 
term, there was such a récognition' by the court of the contract relation be- 
tween tiie parties as woiild charge the respondent with thepayment of rentals 
and repairs, as provided tiierein. 1 think tlie testimony does not justify tliis 
belief, and I am unable to find any order of the court authorizing the receiver 
to enter into any contract whatever for the rental of cars upon stipulated 
terms. In stating this account, I hâve ignored that portion of it which accrued 
before August 1, 1874, six niontlia prior to the appointment of a receiver, at 
which time it was claimed that there was due and unpaid for rentals the 
sum of $32,400, upon the basis of tlie alleged contract price, or $26,162.99 
after a crédit of $6,237.01 for money received by petitioner for rent of the 
White Line cars. It is claimed by the petitioner that this sum should be 
applied on account of reniais due and accrued more than six montlis prior 
to the receivership. It appeara, however, from the testimony, that this 
money was realized from the rental of the cars during the period of the 
three months immediately prior to the receivership, and I hâve therefore 
applit'd it as a crédit in favor of the respondent on the account wliicli accrued 
within the six months prior to the receivership. It is insisted, also, that upon 
the balance for rentals, as well as for repairs and renewals, interest should be 
credited at the rate of six per cent, per annum, and this has been donëin every 
instance in the accounts presented by the peiitioner. I hâve, however, disre- 
garded this item, because I do not think it should beallowed against a receiver 
possessing no authority, except'under the direction of the court, eitlier to àgrës 
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upon the amount due from time to tirae, or to pay the same, except under its 
direction, or in acase where the amount in controversy is still undetermined, 
as in this instance. 

"Upon the basis of what has already been stated, 1 flnd that for the period 
of six months prier to the receivership the respondents are liable for the rental 
of 240 cars at a stipulated price of $15 per month, being the months of August, 
September, October, November, and December, 1874, and January, 1875; 
amounting to $21,600. The payments wiiich are shown to hâve been made 
upon this accourit amount to the sum of $13,300, leaving a balance of $8,300 
due for the six months prior to the receivership. From the balance should 
be deducted the item of $6,287.01, earned by the White Line cars during the 
three months immediately preceding the receivership, and paid to the peti- 
tioner by the receiver, leaving due as the balance of claim for renta! that ac- 
crued vsrithin six months preceding the appointment of a receiver, the sum of 
$2,062.99. The items which hâve been employed in making up this account 
are f urnished in the statement of account between the petitiorier and the rail- 
road Company, shown byExhibit T to Whittiedge's déposition, and also stated 
by counsel for petitioner in their argument; and from McKee's déposition in the 
demapd which was made by the car company for payment of the sum claimed 
to be due, it appears there was includeU no charge for interest! The rental 
per month is also established by the testimony to hâve been a fair rental at 
that time. It is claimed by petitioner that there should be added to this 
sum due for the rental of thèse cars during the six months prior to the re- 
ceivership the.foUowing items: Value of two lost cars, $850.00; sum expended , 
in repairs of White Line cars, $4,003.86; and loss of rental during time of such 
repairs, $1,000.00. The testimony shows that prior to the receivership flve 
cars were destrpyed and lost; and four of thèse, I tliink, are shown to hâve 
been lost more than six months prior to the receivership. I therefore hâve 
rejected the claims of petitioner for lost cars. It appears from the évidence 
that the feceiver, upon his appointment, returned the 100 White Line cars, 
after which there was expended by the petitioners upon them for repairs the 
sum of $4,003.86; and it is claimed that this expense is chargeable against 
the f und in court, as well as the sum of $1,000 for loss of rental during. the 
making of thèse repairs. I hâve disallowed both of thèse claims, w:hich makes 
the total amount due to petitioner, exclusive of interest, and after allowing ail 
crédits prior to Pebruary'l, 1875, when the receiver jvas appointed, the snm 
oî $2,062.99. The claim of $4,003.86 for money expended in repairs on 100 
Whité Line cars is involved in so much uncertainty by the testimony that 
I hâve found it exceedingly difflcult to deal with it. The receiver swears that 
Vf} claim was eyer made upon him for repairs upon thèse cars, and there is no 
testimony offerec) upon the part of the petitioner controverting it, and there; 
is very little évidence, if any, tending to show that their condition required 
repairs when the receiver delivered them over to the petitioner, in 1875. In 
tjie original pétition, filed November 11, 1876, nearly two years after their 
s.urrender,,and,:accprding to the testimony of McKee, nearly a year after the 
r^pairs were made, no claim Wds made for the payment of this charge; neitlier 
was any claim made until the amended and supplemental pétition was flled, 
October 16, 1877, which was nearly three years after the surrender of the cars. 
In view of thèse facts, and the efEect of the testimony in respect to the con- 
djition of the cars at tlie time of their surrendçr, I am unaljleto détermine 
vyhat, if any, proportion of thesç repairs sliould be borne by the respondent, 
and am therefore obliged to disregard this item of charge as not liaving bieen 
established by the testimony. 

"The pther claim of petitioner is against the receivership, ancliOi- rentals 
whiçh àccrued after February 1, 1875, and for cash paid for repairs of cars 
which were re;turned damaged, and for lost cars, and for interest upon ail the; 
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overdue clalms. It appears from the testimony that, upon the appointment 
of thé receiver, he returned the 100 White Line cara, and retained in his pos- 
session the reinainder, claimed by the petitioner to hâve been 138 in number, 
but, as I flnd from the testimony, 135 only, although the auditor of the re- 
spondent treated the number as 188. The testimony sliows, I think, however, 
that the lemaining flve cars were in some way destroyed or lost; that through 
some arrangement the receiver used thèse cars during February and March, 
1875, at a rental of S12 each per month, for whieh time payments were made 
at that rate, and at the rate of $10 per month each for April, 1875, which was 
also pald, with the understanding that he should pay a rental of $10 per car 
per month thereafter. The statement of account whieh is produced by the 
petitioner adopts thèse rates of rental, giving the payments that were made 
upon account, and aharging rental during the time of their repair. A claim 
is also made for keeping thèse 135 cars in repair, and a statement of this is 
also exhibited in détail in connection with the petitioner's demand. 

"The respondent dénies that it is liable for the payment of thèse claims, be- 
cause no engagement of that character was entered into between ib and fcbe 
petitioner, and, if liable at ail, not to the extent demanded, for the reasona 
that the charges are in many instances excessive, having been unnecessarily 
incurred, and that a large number of the carsirequired were not received by 
it in good order. It is insisted by the respondent that it was néver required 
by the terms of its engagement to return thèse cars in an y better condition 
tlian they were when he received them, and that any expenses that were in-* 
curred by the petitioner in putting them into condition for releasing are not 
propêrly chargeable agalnst respondent; that the repairs put upon said cars 
wéire excessive, unnecessary, aiid not suited to the character of the cars, 
aniounting practically to renewals, and adapted to a better use than was ini 
tended for them in theix original construction. I hâve found it difflcult to 
deal with this bra;nch of the case, for the reason that, while it appears that the 
bills which hâve been presented for thèse repairs were actually paid by the 
petitioner, it is also évident tliat in many instances thèse repairs were extra Vt 
agantly conducted, and that in many respects they were rendered necessary 
by their condition before they came into the hands of the receiver: and there 
is much testimony. in the case sliowing this to hâve been the faet.. It isalso 
apparent from the testimony that in many cases cars were practically rebuilt 
and renewed. Upon a very caref ul exaraination of ail of the testimony bear- 
ing upon this branch ôf petitioner's claim, I flnd it impossible to aeparate the 
items of this acéount in such a way as to equitably charge this respondent 
with such portion of the repairs aa he should be called upon to pay upwn the 
basis of the claim of the petitioner, although in my estimation the effectof 
the testimony is to show that a crédit, at least to some extent, of the amount 
charged by the petitioner upon this item, should be applied to the; réduction 
of tiiis claim. A claim isalso nclade for the value of fourof the 138 cars which 
were never returned, amounting to $1,800, and crédit afterwards given by 
the return of one of them. I hâve already found l;hat of the 138 cars but 135 
went into the hands of the receiver, and 1 hâve therefore disregarded this 
claim. In addition to this, it is claimed that the receiver came into the pos- 
session of fifty-six box cars, which had been replevied from the Chicago & 
Northwestern Eailway Company, and which, by arrangement, were used by 
the receiver until they were flnally surrcndered. For this use a mileage rent 
has been charged from March, 1875, to December 1,1875. as appears by state- 
ment made by the auditor of the road, which rental, less certain conceded déb- 
its in the receivér's favor, amounts to the sum of $391.34; and tfaat there- 
after, from December 1, 1875, to the time they were flnally surrendered, for 
their use and for the time they were detained for repairs a charge of $10 per 
month. per car was made, amounting to the aum.of $13,122.23. For-tihia last 



814 . FEDERAL, EEPORÏER. 

terra it is denied by the respondent that there was any written contract finally 
enteréd into. I think it is shown by the testimony that an arrangement of 
this eharacter was agreed iipon between the parties, and reduced to writing, 
though perhaps it was not énàlly consummated or delivered, and that, in any 
eventi the cars were used durihg this time, and $10 per month per car was a 
reasonable compensation lor their use. A claim is aiso made by the petitioner 
for $5,650 expended in repairing thèse iîfty-six cars after their surrender to 
it by the receiver. It appears from the testimony that thèse cars were received 
in bad condition, after having been used fortwo or three years by the raiiroad, 
from which they appear to hâve been taken by tlie receiver, partly, at ieast, 
upon the suggestion and for the accomodation of the petitioner. It appears, 
however, that this sum was actually expended bythe petitioner upon tiie cars; 
and, as I flnd it impossible from the testimony to détermine to what extent 
the respondent is liable for the payment of thèse charges, I am unable to make 
what may be flnally regarded as an équitable distribution of this liability, and 
am obliged to charge the respondent wlth the fnll amount of the payment 
shown to liave been made on this account. Intei'est at the rate of six per 
cent, is chargea upon ail of the balances in thèse accounts, and crédits hâve 
been given îua moneys paid from time to time upon thern. 

"In estimating the amount due petitioner upon thèse claims, I hâve, as in 
Case of the claim for the term priorto the receivership, not taken into acuount 
the interest demand, but hâve wholly disregarded it as to both branches of 
the account; and upon this basis I find and report that there is due and owing 
to tlie petitioner for the rent of 136 cars from Pebruary 1, 1875, to April 1, 
1875, at a rental of $12 per month per car, which rental I find from the testi- 
mony to hâve been a reasonable rental at that time, the sum of $3,240.00. 
'For the rent of 135 cars from April 1, 1876, to the date of their return at the 
rate of $10 per montli, which I flnd from tlie testimony to bave been a reason- 
able rental during this term, the sum of $35,375.97. I flnd that during this 
pertod there was paid out for repairing cars by petitioner the sum of $14,- 
046.65; and during both of thèse terms the payraents made on account bythe 
receiver was the sum of $29,808.00; leaving due petitioner the sum of $22,- 
854.52. I flnd also tliere is due a mileage rental for tlie flfty-six replevitd cars 
from March, 1875, to December 1, 1875, $391.34; and for rent of fifty-five of 
thèse cars from December Ist to the date of their surrender at the rate of $10 
per liionth per car, which I flnd from the testimony to be a reasonable com- 
pensation for their use. the sum of $12,857.32. ïhat there is due for money 
expended for the repairs of flfty-fi ve cars the sum of $5,650.52 ; leaving due 
and owing petitioner upon this second branch of account against the receiver, 
Ibei sum of $18,899.18; makingatotal due the petitioner for the term com- 
inencing with the appoititment of the receiver, and extending over the entire 
term of the account with the receiver, the total sum of $41,763.70. I flnd 
the balance, therefore, due upon the claim of the petitioner for rentals and re- 
pairs and mileage, alter deductingall crédits, and the disallowance of inter- 
est, for the term beginning six months priorto the appointment of the re-r 
ceiver until the date of the surrender of the cars, respectivcly, the total sum 
of. $43,816.69, for the payment of which I recommend that a decree be en- 
teréd. 

(. "Upon this référence I hâve beenaltended by the solicitors of the respect- 
ive parties, and in the exaniination of the matters referred to me 1 hâve had 
the benefit of their full and carefui présentation of the case. If, however^ 
the; court should be of the opinion -that the respondent is liable for the rental 
of cars,: oii the terms of 'the rental contracts, that accrued and remained unpaid 
wheh the six montha prier to the receivership began, and for the interest upon 
the balances stateddunng that time, and for the repairs claimed to liave been 
made âuring tbkt tiiiie, and for interest upon balances for repairs claimed 
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,during thafc time, tljen there \y014ld be due and owing petitioner for jrentals 
priôr to the receivership. » ' 

Hophina de Hayward and John M. Butler, for Western Car Company. 
Chas. M, Oabome and Sannl. A. Lynde, for the railroad company. 

Hablan, Justice. The court cannot, consistently with any Sound 
principle of equity or of public policy, recognize the contracta betweéi 
the Western Car Company and the Peoria & Rock Island Rail\Yay Com- 
pany, one dated March 1, 1872, and the other dated October 1, 1873, as 
the basis of accounting between the parties to this cause. The officeirs 
and individuals dominating the car company were, substantially, the 
same officers and individuals that dominated the railroad company. For 
every purpose of business the masters of thelesspr company were also 
masters of the lessee company. Those who contrived and directed the 
making of the leases in question in behalf of the car company must, 
under the circumstances disclosed by the record, be deemed to hâve côn- 
tracted simply with themselves in référence to the monthly rental of its 
cars, and the terms upon which they were to be used by the railroad 
company. When it is sought to use thèse leases as a means by which 
to reach the proceeds arising from the use and sale of the properly ôf the 
lessee company, thoso who hâve an interest in such proceeds, as well as 

. the corporation itself, are at liberty, for their own protection, to question 

. their validity, or to insist that they shall not be made the basis of clainis 
upon thèse proceeds. It would be extraordinary if the holders of the 
mortgage bopds of the railroad company should be denied the right to 
show that the obligation imposed by thèse leases to replace such of the 
leased cars as were disabled or destroyed with bthers of like quality and 
value; to maintain and keepall of them in good répair and in safe and 
proper running prder; to furnish ail the materials, and make ail thè re- 
ne^yals needeid from time to time; to put and keep the cars in proper con- 
dition for regular use; and, at the termination of the lease, to return the 

, cars to the lessor company "in proper condition and repair for immédiate 
and active use," — -was, in effect, if not in fact, injppsed upon the railroad 
company by those who, although holding stock in that corporation, were 
nevertheless interested, in behalf of the lessor company, in exactihg the 
highest rentals for its cars, and in attaching to their use such conditions 
as were înost favorable to it. The court caniiot close its eyes to the fact 
that those who assumed to bind the railroad company by thèse leases 
were directly interested in the profits to accrue "therefrom to the lessor 
company. The ruîe governing such transactions is not to be disregarded 
or enforced accprding as thé court may happen to be able to asçertain the 
e^act âmount, in dollars and cents, which maj' be realized by an agent 

, who undertakes to serve, in thé same business, two principals, whose re- 
spective ihterests are antagonistic. Such an agent cannot make a con- 
tiact for both principals that à court is bound to enfôrce against the 
wishes of the objecting principal, or other parties in interest. 'the présent 

j casq is brpught, by the évidence, within the principle annouiicéd in War- 
'ddi y. Railroad Co., lOBli.B. 658. It was there said: 
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"The direetors of corporations cannot enter into or autJiorize contracts In 
beîialfofthpse for whomthey are appointée! to act, and theu personally par- 
ticipate in its béneflts. Hence ail arrangements by direetors of a railroad Com- 
pany to secure an undue advantnge to themselvea at its expense, by the for- 
mation of a new company as auxiliary to the original one, with an undeistand- 
ing that they, or spme of them, shall take stock in it, and then that valuable 
contracts shall be given to it, in the profits of wliich they, as stockliolders in 
the new company, are to share, are so many unlawful devices to enrich them- 
selves to the détriment of the stockholders and creditors of tlie original com- 
pany, and will be condemned, whenever properly brpught before the courts 
for considération." 

See, also, Thomas v. Rœilroad Co., 109 U. S. 522, 3 Sup. Ct. Rep. 315; 
Wright v. EaUway Cb., 117 U. S. 72, 94, 6 Sup. Ct. Rep. 697. 

Practically, this is a suit by the Western Car Company upon a con- 
tract that it made, by its managers and controUers, not only for itself, 
but for the other contracting party, the railroad corporation. It is none 
the less so because those managers and controllers also had an interest in 
the lessee corporation. The leases referred to must therefore be put asidè 
as a basis for ascertaining eithér the ainount due the Western Car Com- 
pany, or the nature of the obligations assumed by the railroad company 
or by the receiver on account of their having used the cars in question. 
But it does not foUow that the railroad company and the receiver were 
entitled to use the property of the car company without making some 
compensation. While the leases of 1872 and 1873 cannot be màde the 
basis of the accounting between the parties, the car company is neverthe- 
less entitled to be reasonably compensated for the use of its cars; such 
compensation however, to be ôxed without référence to, and wholJy apart 
from, the leases. What is to be deemed such reasonable compensation? 
Or, rather, what are the éléments in the inquiry as to reasonableness? 
On behalf of the railroad company and the bondholders it is contended, 
niainly upon the aùthority of Thomas v. Railroad Co., that the true test 
is the value directly accruiug to the railroad company from the use of the 
cars. If by this it is meant that the court must ascertain how much the 
railroad company in fact realized from the use of the cars, taking its 
whole business, so far as thèse cars were used, into account, that propo- 
sition cannot bè sustained. The case cited hardly supports such a rule. 
Au that was there said was that, in fixing the value of the labor and ma- 
terials for which compensation was asked, the priées named in the contract 
there in question sliould not, in vievv of its illegality , govern the court; that 
compensation should not be given for labor and materials that were of 
no value whatever to thé railroad company. If the labor and materials 
were of real value, that is, if they were needed or required by the busi- 
ness or necessities of the company, then they were to be paid for; the 
amount to be ascertainèd in some mode consistent with law. Such 
x understànd to be the extent to which the Thomas Oase goes. The court 
did not mean, by anything thèré said, to exclude évidence as to what 
was usually àllowed for such labor and materials at that place, or in the 
locality where the labor was performed and the materials furnished. In 
the présent casé it is manifest that the railroad company actually needed 
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the cars furnîshed by the car Company, and that they were of real value 
to it. TJpon the question of reasonableness there is — and , in the nature of 
things, there must be — serious difficulty . The respondents call attention 
to the testimony relating to the stock dividends made by the car com- 
piiny, and insist upon such dividends as furnishing the proper test of 
rental value. But this test, while not to be disregarded altogether, is 
too uncertain, and would mislead; for the profits of the car company 
varied in différent years. They also refer to the actual cost of each car, 
and upon that basis contend that the rent claimed by the car company 
is an exorbitant return for the capital at risk. This is a fair argument; 
but there are other considérations to be taken into account. The System 
of "mileage rates," as adopted between other railroad and car compa- 
nies; the class of railroad companies among which that System should 
obtain; the rental paid, in open market, foj; similar cars furnished to 
other railroad companies by the Western Car Company, or by other 
car companies; the quality of the particular cars in question, as com- 
pared with cars made by other car companies, — thèse are ail proper élé- 
ments in the inquiry as to reasonableness of compensation. Recogniz- 
ing it as impossible to lay down a rule that would be applicable in every 
cascj it may be said, generally, that a fair compensation for the use of 
thèse cars during the several periods in question would be such amount 
as similar cars — to be used in the same manner, and upon similar roads 
— would commonly rent for in the open market. If the railroad com- 
pany required the cars for ordinary or proper business purposes, as I 
think it did, it should be charged with such rental as, in the state of the 
market at the time, was fair and just under ail the circumstances. 

There are other matters 0/ a gênerai nature to which référence must be 
made before we corne to consider the détails of the accounting between 
the parties as set forth in the master's report. Under what circumstances, 
and to what extent, may the court charge Ihe income of the railroad 
property in the hands of its receiver with ihe liabilities incurred by the 
railroad company, in respect to petitioner's cars, prior to the appoint- 
ment of such receiver? Without stopping to discuss this question as if 
it were for the first time presented, it is sufficient to say that the foUow- 
ing propositions are sustained by the décisions of the suprême court of 
the United States, viz. : (1) When "a court of chancery is asked by 
railroad mortgagees to appoint a receiver of railroad property pending 
proceedings for foreclosure, the court, in the exercise of a sound judicial 
discrétion, may, as a condition of issuing the necessary order, impose 
such terms in référence to the payment, from the income during the re- 
cëivership, of outstanding debts for labor, supplies, equipment, or per- 
manent improvement of the mortgaged property, as may, under the cir- 
cumstances of thè particular case, appear to be reasonable." (2) As it 
frequently happens, when a railroad company becomes pecuniarily em- 
barrassed, that "debts for labor, supplies, equipment, and improvements 
are permitted to accumulate, in order that bonded interest may be paid 
and à. disastrous foreclosure postponed, if not altogether avoided," and 
as in this way "the daily and monthly earuings, which ordinarily should 
v.36F.no.l3-52 
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go to pay the daîly and monthly expenses, are kept from those to whom 
in equity they belong, and used to pay the morlgage debt," the preaump- 
tion is that every railroad morfgagee, "in accepting his security, im- 
pliedly agrées that the current debts made in the ordinary course of busi- 
ness shall be paid from the current receipts before he has any daim upon 
the income." Consequently "the inconie out of which the mortgagee is 
to be paid is the net income obtained by deducting from the gross earn- 
ings what is required for necessary operating and managing expenses, 
proper equipment, and useful improvements." (3) If anything is taken 
from the current <^ebt fund, and put into that which belongs to the mort- 
gage creditors, the court may require, as a condition of an order to take 
possession of the mortgage property, and hold the future income for the 
mortgagees, that "what is due from the earninga to the current debt shall 
be paid by the court from^the future current receipts before anything de- 
rived from that source goestothe mortgagees;" this, notwithstanding the 
mortgage, may, in terms, give a lien upon the profits and income; for, 
"until possession of the miortgaged premises is actually taken, or some- 
thing équivalent done, the whole earnings belong to the company, and 
are subject to its control." (4) So, also, if no order is made, when a re- 
ceiver is appointed, that will, in terms, save the rights of creditors fur- 
nishing supplies, equipment, labor, etc. , if it appear, in the progress of 
the cause, "that bonded interest has been paid, additional equipment 
provided, or lasting and valuable improvements made, out of earn- 
ings which ought in equity to hâve been employed to keep down debts 
for labor, supplies, and the like, it is within the power of the court to 
use the income of the receivership to discbarge obligations which, but 
for the diversion of funds, would hâve been paid in the ordinary course 
of business;" this "because, in a sensé, the officers of the company are 
trustées of the earnings for the benefit of the différent classes of •creditors 
and the stockholders; and, if they give to one class of creditors that which 
properly belongs to another, the court may, upon an adjustment of the 
accounts, so use the income which cornes into its hands as, if practica- 
ble, to restore the parties to their original équitable rights." (5) That 
"while ordinarily this power is confined to the appropriation of the in- 
come of the receivership, and the proceeds of raortgaged assets that hâve 
been taken from the company, cases may arise that will require the use 
of the proceeds of the sale of the mortgaged property in the same way;" 
as when, before the appointment of the receiver, or in the administration 
of the cause, income applicable to the payment of old debts for current ex- 
penses is taken and used "to make permanent improvements in the fixed 
property or to buy additional equipment." Fosdicîc v. SchaU, 99 U. S. 235, 
252-254; Miltmberger v. Railmy Co., 106 U. S. 286,311, 312, 1 Sup. Ct. 
Rep, 140; Trust Co. v. Soidher, i07 U. S. 591, 2 Sup. Ct. Rep. 295; Trust 
Co. v. RaUway Co., 117 U. S. 434. 457, 6 Sup. Ct. Rep. 809; Bumham v. 
£awm, 111 U. S. 776, 4 Sup. Ct. Rep. 675; Trust Co. v.Morrison, 125 U. 
S. 591, 8 Sup. Ct. Rep. 1004; EaUroad Co. v. Cowdrey, 11 Wall. 459; Gil- 
manv. Tdegraph Co., 91 U. S. 603; Bridge Co. v. Heiddbach, 94 U. S. 798; 
Sage v. Railroad Co., 125 U. S. 361, 8 Sup. Ct. Rep. 887; Trust Co. v. 
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Shepherd, 127 U. S. 494, 8 Sup. Ct. Rep. 1250. In MUtenbergerv. Raû- 
way Co., and, again in Trvst Co, v. RaUroad Co., the court said that it 
could not be affirnied"that no items which accrued before the appoint- 
ment of a receiver can be allowed in any case. Many circumstances may 
exist which may make it necessary and indispensable to the business of 
the road and the préservation of the property, for the receiver to pay pre- 
existing debts of certain classes, out of the earnings of the receivership, or 
even the corpus of the property, under the order of the court, with a pri- 
ority of lien;" that while the discrétion to do so should beexercised with 
great care, and while the payment of such debts stands prima fade, on a 
différent basis from the payment of claims arising under the receiver- 
ship, the former may be brought, by spécial circumstances, within the 
principle governing the allowance of the iatter. 

I come riow to the examination of the accounts rendered by the car 
Company for the use of its cars. The money out of which it seeks pay- 
ment of its several demanda being either the proceeds of the sale of the 
mortgaged property, or income derived from the property during the re- 
ceivership, the petitioner's claims for use of cars, etc. , accruing prior to 
the period of six months immediately preceding the appointment of the 
receiver, are passed by withont any expression of opinion as to their cor- 
rectness. The gênerai rule that bas obtained in this circuit for many 
years, though not fully or expressly formulated in any published décis- 
ion, has been not to charge the income of mortgaged property accruing 
during a receivership, or the proceeds of the sale of such property with 
gênerai debts for labor, supplies, and equipraent, back of the six months 
immediately preceding the appointment of a receiver. While the court 
has not, perhaps, committed itself against applyinga différent and more 
libéral rule, when the spécial circumstances or equities of the case de- 
mand such a course, the gênerai rule is as just stated; and I am unwill- 
ing in this case, and at this late day, to départ from it. Besides, I am 
of opinion that, under the circumstances that usuall}' attend the admin- 
istration of railroad property by the courts, through receivers, the rule 
stated is a wise and salutary one. It would not do to charge the income 
of mortgaged railroad property, managed by a receiver, or the property 
itself, with every debt incurred in ail its préviens history for labor, 
supplies, or equipment. As was said in Fosdick v. Schall, the business 
of ail railroad companies is, to a greater or less extent, done on crédit. 
Those who perform labor, or furnish supplies and equipment, usually 
expect and contract to be paid within a reasonable time; and they do not 
ordinarily perform labor, or furnish supplies or equipment, after the 
railroad company has failed to pay within such time for what has been 
previously doue or furnished. Expenses incurred within such reason- 
able time constitute what are called "current expenses," which ought, if 
possible, to be paid out of the receipts during the same period. When, 
therefore, debts of that character remain unsettled, or are not put in suit, 
for such a time as would be deeraed unreasonable, it may be fairly pre- 
sumed that the creditors bave ceased to look to cuiTcnt receipts for pay- 
ment, and hâve accepted the position of gênerai creditors who, as such, 
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would have no claim forindemnity upon any specîal part of the income. 
Upon thèse grounds, substantially, rests the rule that recognizes the 
right of the court to charge the income earned during the receivership 
with obligations for labor, supplies, and équipaient, contracted by the 
railroad company during the six months immediately preceding the re- 
ceivership. Such debts constitute opéra ting expansés incurred to the 
end that mortgage bondholders might be protected, and that the Com- 
pany might be kept upon its feet, and subserve the public purpose for 
which it was established, namely, the maintenance of a highway for 
the convenience of the people. I will also say that the six-months rule 
which this court has heretofore recognized, when applied in cases aris- 
ing since July 1, 1872, finds support, by analogy, in the statute of Illi- 
nois of that date, providing that fuel, ties, materials, supplies, or any 
■other articles or things furnished to and necessary for the construction, 
maintenance, opération, or repair of a railroad, by contract with a rail- 
road corporationj or work or labor performed for such construction, main- 
tenance, or rëpair by like contract, shall be paid for as part of the cur-» 
rént expenses of the road, and a lien to secure the same is given upon 
■*'ali the property, real, personal, and mixed, of said railroad jcorpora- 
tion, as against such railroad, and as against ail mortgages or other liens 
which shall accrue after the commencement of .the delivery of such ar- 
ticles, or the commencement of said work or lâbor: provided, suit shaU 
be commenced within six months after such contractor or laborer shall 
have completed his contract. with said railroad corporation, or after such 
labor shall have been performed or materials furnished." It may be 
added that the grounds upon which the court may charge the income of 
mortgaged railroad property, earned during the receivership, with debts 
for labor, supplies, and equipraent received prior to the appointment of 
the receiver, are so fuUy stated in some of the cases cited — particularly 
in Fosdick v.Schall — that further discussion of them is unnecessary. But 
I wilJ say that the six-months rule was observed by me at the circuit^ 
when disposing of the case of Trust Co. v. RaUway Oo., and the final de- 
cree, so far as it rested upon that rule, was not disturbed by the suprême 
court. 

What, then, is the amount due the petitioner for the use of its cars 
during the six months immediately preceding the appointment of the 
receiver; that is, from August 1, 1874, to February t, 1875? The mas- 
ter finds the respondents liable for the use, during that period, of 240 
«ars at $15 per month, in the sum of $21,600; that on this account there 
was paid $13,300, leaving a balance of $8,300. From the latter sum he 
deducts $6,237.01, earned by the White Line cars, and paid overto the 
•car company, leaving a balance of $2,062.99. The déduction of the 
$6,237.01 was right, because that sum was earned by the White Line 
cars during the six months in question. But I am of opinion, that the 
•d«duction of $13,300 is too large by $6,100. In estimating the paymenta 
•on rental subséquent to August 1, 1874, and prior to February, 1, 1875, 
the master included the foUowing items in petitioner's account: August 
11, 1874, $2,5Q0j August 22, $3,600; September 22, $3,600; and Octo- 
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ber 2, $3,600. I am satisfied that the items of $2,500, August llth, and 
$8,600, August 22d, aggregating $6,100, are for rent that accrued prior 
to August 1, 1874; consequenûy, instead of $13,300 being deducted 
from $21,600, only $7,200 should hâve been deducted; making a bal- 
ance of $8,162.99, instead of $2,062.99, under this head. There is a 
further,dispute between the parties upon this branch of the case; tho 
petitiouer contending that allowance should be made in its favor for thèse 
additiona] amounts: Value of two lost cars, $850; repairs of White Line 
cars, $4,003.86; loss of rental during the period of such repairs, $1,000. 
The item as to the two lost cars must be rejected because, according to 
the weight of the évidence, they were lost prior to the six months in ques- 
tion. The remaining items of $4,003.86 and $1,000 must also be rejected 
for the reasons, if there were no other, that hâve been assigned by the 
master, It results that the amount due the car company, independent 
of any question of interest, for the period of six months just preceding 
the-receivership, is $8,162.99. 

; This brings us to the examination of the claims for the use of cars during 
the recéivership. Upon the appointment of the receiver he retained the 100 
White Liiie cars; but a dispute exists as to whether the nuraberof other cars 
retained by him was 138 or 136 . The.master proceeds upon the theory that 
he received, and had in use, only 135 cars; five out of the original 240 cars, 
other than tlie White Line cars, having been "in sonie way destroyed or 
lost." The proof does show the loss of the two heretofore referred to, 
but it does not sufficiently appear that the others were destroyed. The 
xemaining three may hâve been lost during the recéivership. If so, the 
receiver was bound to account for them. Giving due weight to ail the 
évidence, it must be held that the receiver retained and used 138 of the 
original 240 cars. The rent of 138 cars from February 1, 1875, to April 
1, 1875, at $12 per raonth, a reasonable rental for that period, makes 
$3j312. I adopt that rental for the period stated, because it is reason- 
able, and because it is justified by the agreement between the car com^ 
pany and the receiver, under date of June 11, 1875, an agreement which 
was valid until disapproved by the court, and which, although not 
finally approved by the court, was so acted ujjion, with the knowledge 
•of the parties, that neither side should now be permitted to question its 
validity. The rental from April 1, 1876, until the cars were returned, 
M $10 per month, the rate specified in the receiver's agreement, aggre- 
.gates $36,163. Thèse two sums, $3,312, and $36,163, make $39,475. 
From this last sum deduct the différence between the rent paid by the 
receiver, $29,808, and the amount paid out during the same period by 
the petitioner for repairs, $14,046.55, that is, $15,761.45, and there 
will remain on account of the rental of the cars from April 1, 1875, un- 
til thev were returned, (excluding the replevied cars,) the sum of $23,- 
713.55. 

The nex:t item to be considered relates to the rental of the 56 replevied 
<!ârs. The master reports, upon the basis of mileage rental from March 
1,; 1875, to December 1, 1875, the sum of $391.34. That findin^ is 
.approved, The main dispute hère is as to the rental of the 5.6 cars, from 
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and after December 1, 1875, until they were formally surrendered. He 
allows $10 per month, which makes an aggregate rental, after December 
1, 1875, for thèse cars, of $12,857.32. Upon this branch of the case I 
hâve had great difEculty. The évidence is seriously, and, in some re- 
spects, painfully conflicting. But I perceive no re^son to question the 
entire fidelity to truth upon the part of the witnesses. Looking at ail 
the circumstances, I am of opinion that the indorsement by the receiver 
on the agreement of June 11, 1875, signed by him, that the 56 cars de- 
livered to him, "being the cars replevied from the Chicago and North- 
western Railway Co.," shall be retained by him "upon the same terms 
set forth" in the above agreement, "commencing on the Ist day of De- 
cember, 1875," should turn the scale. And as the; terms of the agree- 
ment of June 11, 1875, were not unreasonable, and as the indorsement 
was one that the receiver might reasonably hâve made in the interest 
of a fair administration of the property in his hands, I approve the find- 
ing of $12,857.32 as the rental of the replevied cars while they were un- 
der the control of the receiver. The finding of $5,650.52 for repairs of 
the replevied cars, is also approved. The agreement of the receiver to 
keep those cars "in good repair for use on said road" justifies this allow- 
ance, if there were no other ground to sustain it. 

It remains to consider the question of interest. The car company 
claims interest upon each item of its account for repairs, and each amount 
claimed as monthly rental for its cars. The demand for such interest is 
placed mainly upon the statute of Illinois, which provides that creditors 
shall be allowed to receive interest at 6 per centum per annum for ail 
moneys after they become due on "any bond, bill, promissory note, or 
other instrument of writiug," and "on money withheld by an unreason- 
able and vexations delay of payment." Rev. St. 111. 1845, p. 294; Id. 
1874, p. 614; Id. 1881, p. 614; Id, 1885, p. 1356. In respect to inter- 
est on amounts due to the petitioner prior to the receiver 's written agree- 
ment of June 11, 1875, the statute bas no application; for, as already 
stated, the leases of 1872 and 1873 cannot be regarded valid instruments 
of writing, so as to be the basis of the accounting between the parties, 
or the foundation of a claim of interest under the local statute. Nor, as- 
suming that statute to constitute a rule of décision in some cases for this 
court, do I think that the receiver's agreement of June 11, 1875, is such 
an instrument of writing as entitles the car companj"^ to claim interest as 
matter of absolute right under the statute. While that agreement or 
lease was valid as between the receiver and the car company until disat- 
firmed by the court that appointed the receiver, the car company would 
bave had no légal ground of complaint, if the court had disapproved 
that agreement, and made such allowance for the use of the cars as was 
found to be just and reasonable, apart from the stipulations of the agree- 
ment. And while I bave heretofore said that under ail the circum- 
stances of this case neither party ought to be heard to dispute the valid- 
ity or ternas of that agreement, it does not follow that it is a writing of 
the class described in the statute that bas been cited. But I am of 
opinion that there bas been, as to a portion at least of the period cov- 
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ered by thîs long litigatîon, a vexatious and unreasonable delay in the 
payment of what was justly due to the petitioner, and tliat some interest 
should be allowed. It is difRcult to fix the précise date from which in- 
terest should equitably be calcjilated. On one side, it is apparent that 
the car company bas steadily claimed a much larger amount than was, 
in good conscience, due to it.thereby justifying the respondents in mak- 
îng défense, from which occurred, necessarily, some delay. On the other 
side, it is equally apparent that the respondents bave steadily refused 
payment of anything like the amount that the petitioner was, in good 
conscience, entitled to demand. Under ail the circumstances of the case, 
I bave concluded that it is right to allow the petitioner interest upon 
the aggregate amount due to it from June 22^ 1885, the date of the fil- 
ing of the master's report, until its claims are paid. I am of opinion 
that the following amounts should be allowed the petitioner, viz. : 

{1) Balance for use of cars during the six months preceding re- 

ceivership, - - - - - - -$ 8,162 99 

(2) Balance of rent of 138 cars from February 1, '75, to April 1, 
75, at $12 per month, and from and after the last date at 
$10 per month, 23,713 55 

(8) Eent of replevied carsfrom March 1, '75 to December 1, '76, 

mileage basis, - - - - - - 391 34 

(4) Eent of same from and after December 1, '75, - - 12,857 32 

(5) Eepairs of replevied cars, ..... 5,650 32 

$50,775 52 
Interest at 6 per cent, on this snm frora June 22, 1885, the date 
of flliDgof master's report, to September 1, 1888, - - 9,985 80 



$60,761 32 

This amount, încreased by such interest as shall accrue on the above 
BUin of $50,775.52 after September 1, 1888, the petitioner is entitled to 
hâve paid outof the income of the mortgaged property earned during the 
receivership, and, if that be insUfScient, out of the proceeds of the prop- 
erty itself. The stipulations between the parties, the letter of Hilliard, 
of date January 13, 1877, (which is admitted to be correct in its state- 
ments,) and the évidence in the cause showing the sums taken from cur- 
rent receipts that were applied, both before and during the receivership, 
for improvements, betterments, buildings, dépôts, machinery, and equip- 
ment, présent a case that justifies the court, under the authorities cited, 
in charging the petitioner's claim upon the income of the property during 
the receivership, and, that being inadéquate, upon the proceeds of the 
property itself. Counsel for the petitioner will prépare the proper de- 
cree, and, after submitting it to counsel for the respondents, will présent 
it to the court for examination. 
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Glenn V. FOOTE. 
{(Hreutt Court, B. New Jersey. August 3, 1888.) 

1, CoiiPORATiONs— Stock— Unpaid Installmetîts— Liabilitt of Assioiibe— Rb- 

LEASB OP ASSIGNOK. 

Code Va. 1860, c. 57, § 24, xelating to assignments of stock, provides that in 
any assignment the assignée and assigner shall each be liable for any unpaid 
installments wàich may hâve accrued or may thereaf ter accrue. Acts Va. 
1883-64, p. 654, c. 472, authorizing compromises to be made by fiduciaries wlth. 
debtors of the company, provides that the compromise made vyith any person 
claimed to be liable to the company shall not impair the liability to the com- 
pany of any other person, on account of the cause of liability, but the amount 
80 received shall be credited on the same, except, when the liability is joint 
it shall be credited with the full share of the party released. Heid, that a re- 
lease of the assignor of stock by the trustée of an insolvent corporation, on 
payment of a certain amount on account of unpaid installments, does not dis- 
charge the assignée, the liability not being joint. 

2. Samb — Limitation of Actions — Running of the Statutb. 

The right of the trustée to sue for unpaid subscriptions being dépendent 
upon the making of an assessment, the statute of limitations did not begin to- 
run until after the entry of a decree ordering an assessment, and an action 
brought within six years from that date is not barred. 

At Law. 

This is an action for the recovery of the amount of certain assessment» 
on 195 shares of stock of the National Express & Transportation Company 
owned by the défendant. Trial by jury haying been waived, the cause 
was heard by the court on the évidence. There was no material différ- 
ence between the parties as to the facts. From the record proofs, the 
stipulated admissions of the counsel, and the uncontradicted statementa 
contained in the brief of piaintififs counsel, the court makes the follow- 
ing spécial findings: 

(1) The National Express & Transportution Company was chartered by the- 
législature of Virginia on the 12th of December, 1865, with an authorized cap- 
ital of $5,000,000, on which $2 per share was payable at the time of subscrip- 
tion, and the balance as called for by the président and directors of the com- 
pany. 

(2) The company was duly organized, and had been in opération, only a. 
short tirae, when, frotn mismanagement or other causes, its failure becàtne- 
evident, and, in order to protect its creditors, it executed a gênerai deed of as- 
signment to trustées of ail its assets, in trust for the payment of its debts. This 
deed was dated September 20, 1866. 

(3) The trustées naraed in the deed having neglected to perform their du- 
ties, the creditors of the company, on the 28th day of ÎTovember, 1871, com- 
menced a suit in the chancery court of the city of Richmond, Va., against 
William Parot, président of said company, William Davies, and others, upon 
which a writ of subpœna was duly issued out of said court, and was returned 
as follows: "Executed on Joseph R. Andc.-son, November 25, 1871, by deliv- 
ering him a Irue copy of the within spa. in Chan. The others not found. 
Bknj. ï. August, D. S. For John W. Wkight, S. C. R. Executed in the 
city of Richmond, said Andersen being a résident of said city." Further re- 
turn: "Executed December 4, 1871, as to M. G. Harman, by leaving at his- 
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résidence in the city of Staunton, with a white member of his family, over 16 
years of âge, acopyof this ahy.spa,, explained its purport, and requested that 
the same be handed to said M. G. Harman on his return, he being from home 
at the time. W. L. Mawkt, S. A. Co." But no process was then issued 
against the said the National Express & Transportation Company, and on the 
4th day of December, A. D. 1871, the said creditors filed their bill in said suit, 
praying for process of subpœna directed to the said the National Express & 
Transportation Company, its oflacers and directors, and to the trustées named 
in the said deed of assignment. No f urther process was issued therein until 
the 4th day of August, A. D. 1879, when an amended and supplemental bill 
was flled, upùn which process of subpœna was issued against the said eom- 
pany on the 6th day of August, 1879, and served on the 8th day of August, 
1879, upon Joseph 11. Anderson, director, and M.'B. Poiteaiix, cashier, of 
said Company, résidents of the said city of Eichmond. In said suit, by order 
of the court, the amount of the debts due by the company to its creditors was 
determined, and on December 14, 1880, a decree was made removing the 
trustées named in the deed of assignment, appointing John G-lenn, the plain- 
tiff in this suit, as trustée in their place, and ordering an assessment of 30 
per cent, upon the stockholders, their légal représentatives or assigns. Prior 
to the failure of the company, 20 per cent, of the subscribed-for stock had 
been coUected. 

(4) On the 27th of Jane, 1884, the equity suit was transferred to the cir- 
cuit court of Henrico county, Va., and that court, on Mareh 26, 1886, made 
an additional assessment of 50 per cent, upon the capital stock, and the holders 
thereof. 

(5) Thèse decrees authorize the plaintiff, as trustée, to coUect the amounts 
of the assessments by suit or otherwise ; and it is upon thèse decrees, duly cer- 
tifled, that the présent action hàs been instituted. 

(6) Piiorto the order making the assessment of 50 pér cent, the plaintiff 
hàd been authorized, by à decréè of the chancery court of the city of Rich- 
mond, made July 21, 1883, to compromise With the owners of stock on Whieh' 
30 per cent, had been assessed, by accepting from them 25 per cent, of the 
original amount of their subscriptions, if paid within six months from the 
date of the said decree, with interest at 6 per cent, from 30 days of the said 
decree; and a large, number of stockholders had taken advantage of the of- 
fered compromise, by paying their assessments according to the terms and 
conditions of the said compromise, and such stockholders were credited on the 
books of the company with the f ull amount of the 30 per cent, call on their 
stock. And it is admitted by a stipulation of the parties to this action that 
ail the stockholders named in the fourth plea of the défendant were severally 
Suivent and able to pay the 30 per cent, assessment on theirsaidshares which 
they had subscribed for or held, with interest from August 21, 1883, and also 
with such costs as had been incurred by the plaintifï intheprosecutionof such 
suits as he had brought against such stockholders, or any of them; and that 
by virtue and in pursuance of said decree of July 21, 1883, the plaintiff herein 
received from the peraons named in the said fourth plea 25 per cent, of the 
amount of stock for which they subscribed for or held, with interest, from Au- 
gust 21, 1883, with the costs which had been incurred, as aforesaid. In con- 
sidération whereof, and in further pursuance of said decree, the plaintifï re- 
leased, acquitted, and discharged each and every of the said stockholders from 
ail further liability on account of the shares so held by them, and on which 
they had been liable for said assessment of 30 per cent. 

(7) At the February term, 1884, of the circuit court of the United States 
for the Southern district of Ohio, Western division, the said John Glenn, 
trustée, obtained a judgment against Charles H. Kellogg, for the sum of tlO,- 
518.22, for the 30 per cent, assessed on 295 share» of the capital stock of the 
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said Company, Including the 195 shares owned by the said John T. Foote, the 
défendant herein, and which had been assigned to him by the said Kellogg. 
On August 22, 1884, proceedings in attachment were taken on this judgment 
in the Kenton county circuit court, in t^e state of Kentucky, by Glenn against 
Kellogg; and on Jannary 31, 1885, Glenn recovered a judgment in the last- 
named court for $10,518.22, and intérest thereon from 5thof Pebruary, 1884. 
Thèse two judgments were afterWards satisfied on the payment by Kellogg 
of $6,681.25, and the following receipt was given to him: 

"Keceived of Charles H. Kellogg the aura of six thousand flve hundred and 
eighty-one and ($6,581.25) 25-100 dollars, being an assesament of thirty per 
cent, on the capital stock of the National Express & Transportation Company, 
"with intérest at the rate of three per cent., included ffom December 14, 1881, 
to date, (intérest caleulated only to February 14, 1885,) the assessment above 
being on one hundred and ninety-iive (195) shares of said stock known as the 
' John T. Foote stock ; ' no claim being made for the remaining three per cent, 
so due as the intérest on said assessment; the assessment, without intérest, 
being $5,850, except in case said Kellogg should recover against said Foote 
on accOunt of this payment, in which event he is to pay the remaining three 
pér cent., due from December 14, 1881, to February 14, 1885, and six per cent, 
on the amount thetl due to date Of payment; said sum of $6,581.25 being re- 
ceived without préjudice to any rights against said Kellogg on any f urther 
assessment calis on said stock. . 

"John Glenn, Trustée. 

"By HoADLteY, Johnson & Colston, his Attorneys. 

"Cinoinnatî, February 26, 1885." 

On the 26th of February, 1885, a paper was fïled in the circuit court of 
Heurico county. Va., by said Glenn, of which the following is a copy : 

" The judgment and costs herein haying been paid in f ull, the clerk is hereby 
requested to enter satisfaction of the same. 

" J. C. Benton, Atty. for Pltff. 

'• Feby. 26, 1885." 

On the 27th of February, 1885, the following satisfaction pièce was exe- 
cuted by the attorneys of record of the said John Glenn, trustée, plaintiff in 
the Ohio action: 

"John Glenn, Trustée, va. Charles H. Kellogg. (3,570.) 
("Circuit Court of the U. S., S. D. O., W. D.) 

"Eeceived of Charles H. Kellogg full satisfaction of the judgment and costs 
in the above case, and the clerk is héreby authprized to enter satisfaction of 
the same of record. 

"HoADLEY, Johnson & Colston, Attys. for Plaintiff, 

«J-eô. 26, '85." 

And said satisfaction pièce was on or about the said 27th day 6f February, 
1885. iiled, by the attorneys of plaintiff, in the office of the United States cir- 
cuit court, Southern district of Ohio^ Western division. 

(8) In April, 1886, John Glenn, trustée, brought a suit in the United States 
circuit court for the Southern district of Oliio, Western division, against 
Charles H. Kellogg, to receive the 60 per cent, assessment on the par v^ueof 
295 shares of the capital stock of the said company ; this being the same 60 
per cent, assessment referred to and set forth in the plaintiff's déclaration. 
After issue had been joined, to-wit, on the 16th of October, 1886, the said suit, 
and ail claims against the said Kellogg made by the said Glenn, as trustée, 
were settled by and between the parties, in accordance with theterms and in 
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pursuance of an order made in the circuit court of Henrico county. Va., Oo- 
tober 4, 1886, which order was as follows: 

"In THE Circuit Court of the County of Henrico, Oct. 4, '86. 
" W. W. Qlenn, Admr. <& others, against The National Express and Trans- 
portation Company & others. 

"Upon reading the pétition of John Glenn, trustée, in respect to compro- 
mising the claim of the défendant company against Charles H. Kellogg, as 
the hdder of two hundred and ninety-five shares of stock this day flled, to- 
gether with the statements of said Jolm Glenn, trustée, and of Edward Col- 
ston, Esq., and the consent of a majority in value and number of the credit- 
ors of said company ascertained as preseribed by law, expressed in writing by 
Charles Marshall and John Howard, Esq., their counsel, it is ordered that, 
upon the payment to the said John Glenn, trustée, of the sum of Iwenty-two 
hundred and flfty dollars, and the court costs in the suit mentioned in said péti- 
tion, the said John Glenn, trustée, be, and he is hereby, authorized to exécute 
and delivèr to said Charles H. Kellogg an acquittanee and discharge of ail 
claim of the said company against him for or on account of his connection 
witli said two hundred and ninety-five shares of said stock; to haye sucb ef- 
fect as is preseribed by the Act of assembly of Virginia, approved March 17, 
1884, being chapter 472 of the Acts of 1883-1884, page 654, authorizing cer- 
tain compromises to be made by flduciaries with the sanction of a court of 
equity." * 

Thereupon Kellogg paid to the plaintiff the sum of $2,250, and was given a 
receipt in f ull satisfaction of ail daims against him ou account of the 295 shares 
of stock; and afterwards, on the 20th of January, 1887, the following entry 
was made in the journal of the United States circuit court for the Southern 
district of Ohio: "No. 3,873. It appearing to the court that this cause lias 
been settled by the parties thereto out of court, and that as part of said set- 
tlement the said défendant agreed to pay the costs of this case, it is now or- 
dered that the said cause be, and the same is, dismissed, at the costs of said 
défendant. " 

(9) ïhe 295 shares of stock on which the two assessments of 30 and 50 per 
cent, were made included the 195 shares which had been assigned by Kellogg 
to Foote. 

(10) ïlie Code of Virginia of 1860, and remaining unrepealed in 1866, 
(chapter 57, § 24, ) provides that "no stock shall be assigned on the books, with- 
out the consent of the company, untU ail the money which has become paya- 
ble thereon shall hâve been paid ; and in any assignment the assignée and the 
assigner shall each be liable for any installment which may hâve accrued, or 
which may thereafter accrue, and may be proceeded a$;ainst in the manner 
betoreprovided." 

(11) By the Virginia statute of 1884, under which the fiduciaries were au- 
thorized to make compromises with the debtors of the corporation, it was pro- 
vided that "any compounding and compromise that may be made under this 
act, with any person claimed to be indebted or liable as aforesaid to such com- 
pany, shall not in any manner impair tlie liability of any other person to the 
company, or its creditors, on account of the contract or other cause of liabil- 
ity; but the amount so received on such settlement shall be credited on the 
same, except when the contract or other liability is joint, in which case it shall 
be credited with the f ull share of the party released. " The writ of summons 
in this case was served on the défendant, with a bill of particulars, on Au- 
gust 5, 1886. 

George Biddle and S. H. Grey, for plaintiff. 
Alfred Mills and BarJcer Gummerle, for défendant. 
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Wauîs, J., (after stating the findings 0,5 above.) Thé questions arising 
on thèse facts are two: First, whether Kellogg and Foote were jointly 
liable to pay the assessments, and the plaintiff's releasè of Kellogg dis- 
charged the défendant. Second, whether the causes of action declared on 
accrued within six years before the commencement of the action. 

I am of the opinion that the liability of the défendant to pay the as- 
sessment was several, and not joint, and that the release did not disjcharge 
him; and that the défendant, being the owner of 195 shares of the stock, 
was liable, under the charter of the company , for the price of said shares, 
and for such assessments as should be made by compétent authority for 
the payment of any percentage thereon; and that, as the right of the 
plaintiff to sue for the collection of unpaid subscriptions depended upon 
the raaking of an assessment, the causes of action, declared on did not 
and could not accrue untiJ after the making of the assessment of 30 per 
cent, by the decree of the chancery court of the city of Richmond, of 
December 14, 1880, and consequently that the présent action, having 
been commenced within six years from that date, is not barred by the 
Btatute of limitations. 

The plaintiff is therefore entitled to a judgment for the full amount 
claimed by him, which is made up as follows: 

/■ T. Foote, Assignée, in aoot. tùith John Glenn, Trustée W. E, & T. Co. 
1888. 

Aug. 3. l'o 30 per cent, on 195 shs. W, E. & T, Co. stock, as per 

call Dec. 14, 1880 ordered by chancery Ct., city of 

Richmond, - . . . . - $ 5,850 00 

To 7 years, 7 mes., 19 days' int., to Aug. 3, 1888, 2,680 28 

To 50 per cent, on 195 shs. W. E. & T, Co. stock, as per 

call of Mar. 26, '86 ordered by Cir. Ct. Henrico Co., 

Va - - - 0,750 00 

To interest to Aug. 3, '88, 2 yr., 4 moa., 7 da., - 1,376 38 

1885. 
Peb. 14. By this amt. paid by Charles H. Kellogg, 

assigner, on acct. ofSOper cent, call, $6,581 25 
By int, from Feb. 14, '85. to Aug. 3, '88, 
3 yr., 5 mos.. 19 da., - - - 1,370 00 

1886. 

O.çtober 18. By 195-295 of $2,250, pd. under com- 
promise decree of Oct. 4, '86, on 295 
shares, - - - - 1,487 29 

By iiit. to Aug. 3. '88, from Oct. 18, 

'86, 1 yr., 9 mo3„ 15 days. - - 159 96 

By balance due trustée, • $10,058 16 



$19,656 66 $19,656 65 
1888. 
Aug. S. Balance due trustée, 10,058 16 

it is ordered that judgment be entered for the plaintiff for the said 
sum of $10,058.16, witb costs. 
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Teow City Dieectory Co. v. Cdrtin. 
(Circuit Court, 8. D. New York. December 1, 1888.) 

1. GopTRTOHT — Action fok Inteingement— Pleading. 

A bill for infringing a copyright, -whicli f ails to aver that plaintifif delivered 
or maiied to the librarian oï congress a printed copy of tlie title of the copy- 
right book, that within 10 days after its publication he delivered or maiied 
to such librarian two copies of the book, and that he inserted in each copy of 
the book published, on the title-page or page foUoTring, the words, "Entered 

according to act of congress, in the year , by A. B., in the office of the 

librarian of congress, at Washington, " is f atally defective. 

2. Sahb. 

An averment that " the copyright was taken ont by [plaintifE] previous to 
the publication thereof, in full accordance with the requirements of the laws 
of the United States, " does not tender an issue of f act, but states a légal con- 
clusion, and is insufflcient. 
8. Samb — Spécial Dbmubree — Eqtjitt — Penaltibs and Forpeitdres — En- 
foecbmbnt. 

A spécial demurrer to the parts of the bill which ask a court of equity to 
enforce penalties and a forfaiture, and for a discovery and delivery up to be 
destroyed of defendant's books, will be sustained. 

In Equity. On demurrer to bill. 

Bill by the Trow Gity Direclory Company against Hugh A. Curtin for 
the infringement of complainant's copyright. Rev. St. U. S. § 4956, re- 
ferred to in the opinion, provides that — 

"No person shall be entitled to a copyright unless he shall, beforé publication, 
deliver at thé office of the librarian of congress, or deposit in the mail, ad- 
dressed to the librarian of congress at Washington, District of Columbia, a 
printed copy of the title of the book * * * for whfch he desires a copy- 
right, nor unless he shall also, within ten days from the publication thereof, 
deliver at the offlceof thè librarian of congress, or deposit in the mail addressed 
to the librarian of congress, at Washington, District of Columbia, two Copies 
of such copyright book." 

Section 4962 provides that — 
"No onè shall maintain an action for the infringement of his copyright unless 
he shall give notice thereof by inserting in the several copies of every édition 
published, on the title-page or the page immediately folio wing, * * * the 

follovifing words: «Entered according to act of congress, in the year , 

by A. B., in the office of the librarian of congress, at Washington.'" 

H. Aplington, for complainant. 
E. N. Tafft, for défendant. 

Wallace, J. The demurrer to the complainant's bill is well taken, 
and must be sustained as to each ground assigned. The bill of complaint 
is defective in failing to allège the performance of the acts required by 
sections 4956, 4962, Rev. St. U. S., which are essential, and conditions 
précèdent to the title of the proprietor of a copyright. Wheatmi v.Peters, 
8 Pet. 591; JoUie v. Jaques, 1 Blatchf. 618; Parkinson v. Laselle, 3 Sawy. 
330; Musk Co. v. Paper Co., 19 Fed. Rep. 758. The allégation that "the 
copyright was taken out by the said Trow City Directory Company, pre- 
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vious to ihe publication thereof, în full accordance with the requirements 
of the laws of the United States, ",is not sufficient. It does not tender any 
issue of fact, but is the statement of a légal conclusion. lApe v. Becker, 1 
Denio, 568; : Prary v. Dakin, 7 Johns. 78. While it is not necessary or 
proper to state what is merely matter of évidence, the substantive issuable 
facts upon which the pleadex's cause of action dépends must be alleged. 
The spécial demurrer to the parts of the bill which ask a court of equity 
to enforce penalties and a forfeiture, and seek for a discovery, surrender, 
and delivery up to be canceled and destroyed of the copies of the defend- 
ant's directory, is supportèd by the authority of Sievens v. Ghdding, 17 
How. 447. 



The Syracuse. 

GoiiDSMiTH V. The Syracuse. 

(Circuit Court, 8. D. Nevo York. JSTovember 14, 1888.) 

1. TowAGE— Nboligence— Pbocbedings in Rem. 

Where a canal-boat, wliile in tow by certain tugs, preparatory to making 
fast to a steamer which is to convey the tow to its destination, is injured by 
the négligence of the tugs, proceedings in rem cannot be maintained therefor 
against the steamer, though owned by the same company owning the tugs. 

2. WiTNESs— Fées— MiLEAGB— In Fbdebai. Courts. 

Witness fées in the fédéral courts are taxable for travel not e?ceeding 100 
miles, unless the distance be wbolly within the district, though the witness 
attend the trial voluntarily, at the request of one of the parties. 

In Admiralty. Libel for damages. On appeal from district court. 

Proceedings in rem by libelant, Goldsmith, against the steam-boat 
Syracuse for damage done to libelant's canal-boat by certain other tugs 
while in charge of a tow consisting of libelant's boat and others, prepar- 
atory to and before making fast to the Syracuse, which was to convey 
the tow to New York. The contract for towage was with the Schuyler 
Towiug Company, by whom the tugs and the Syracuse were owned, but 
it did not specity the particular boat that should do the towing. The 
libel was distaiissed by the district court, and libelant appeala. 

Eyland & ZahrisUe, for appellant. 

Owm & Gray, for claimant. 

Wallace, J. If the towage contract in this case had been made witb 
the master of the Syracuse, or if the suit were m peraonam against her 
owner, the question whether the injuries received by the tow were in 
conséquence of what was done before or after the Syracuse made fast to 
the tow would be immaterial. But as this is a suit in rem against the 
steam-boat it can only be sustained by évidence of négligence or breach 
of obligation on her part with référence to the transaction. By the con- 
tract with the libelant the Schuyler Towing Company undertook to tow 
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his canal-boat from Albany to New York, but not by any particular tug or 
steamer. The Company employed the tugs Robertson, Winants, and Betts 
to take the tow, of which the libelant's boat was one, up the river, and 
tura it about, and get the tow started on its course down the river; and 
the négligent acts by which the libelant's boat was injured were comniit- 
ted by thèse tugs while they were in charge of the tow, before the Syra- 
cuse undertook any towage service, or was under any responsibility for 
the managenaent or supervision of the tow, The suit could as well be 
maintained against any other of the steam-boats or tugs owned by the 
Schuyler Towing, Company which had no connection whatever with the 
voyage or tow in question as against the Syracuse. The libelant bas 
mistaken his remedy, and for tbat reason the decree of the district court 
disEûissing the libel is afiinned, with costs of this court. 

The question bas arisen as to the taxation of costs in the district court. 
It bas long been the practice in this circuit to permit the taxation of fées 
of witnesses for travel, not exceeding 100 miles from the place of trial, 
unless the distance is whoUy within the district of the court, although 
the witness was not subpœnaed, but attended upou the trial voluntarily, 
at the request of the party for whom he testified. The cases of U. S. v. 
Sanbom, 28 Fed. Rep. 299, and of Spavlding v. Tucker, 2 Sawy. 50, and 
Haines v. McLaugUin, 29 Fed. Rep. 70, hâve been cited. The first 
holds that the witness' fées may be taxed for the whole distance be- 
tween his résidence and the place of trial, although his résidence is out- 
side of the district, and more than a hundred miles from the. place of 
trial, and althpugh he bas not been subpœnaed, but attends voluntarily; 
and the latter hold that in no case can a witness' fées be taxed unless he 
bas been subpœnaed to appear. Thèse cases bave been considered, but 
with the resuit that the rule which bas heretofore obtained in this cir- 
cuit seems the more reasonable, and gives tbe best practical effect to the 
language and spirit of sections 876, 863, and 850, Rev. St. U. S. 



MoBSB et al, V. Lehiqh & W. Coal Co. 

(Circuit Court, S. D. New York. October 15, 1888 ) 

DBinmBAOE — CoAii Ordebs. 

Libelaats oSered a Bchooner to défendants' agent to load, whereupon the 
agent flUéd up a "coal order" to one of défendants' coal pockets, which libel- 
ants àccepted, nothing being said about charterjng the vessel. Seld, that the 
order was incorporated in the contract, and défendants were relieved from 
liability for failure to furnlsh a load by a clause to that eSect in the order. 

In Admiralty. On appeal from district court. 

Libel for demurrage by Benjamin W. Morse and others against the 
Lehigh & Wilkesbarre Coal Company. Decree for respondent, and libel- 
ants appeal. 
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Geo. À, Black, for appellants. 
Henry S. Ward, for appellee. 

Lacombe, J. a "coal order," such as the one now before the court, 
was considered in Rackett v. Stichney, 27 Fed. Rep. 878. It was there 
held that, when delivered by one of the parties, and accepted by the 
other, as the resuit of verbal negotiations, it is conclusively presumed 
that such acceptance is an assent to its terms; but also that, when anin- 
dependent contract has been concluded verbally between the parties, as- 
sent to its modification will not be implied from the acceptance by one 
party of an order directed by the other party to bis own agent, and which 
is to be delivered to the agent, and retained by him. Inàsmuch as the 
document now under considération is precisely such an order, the ques- 
tion whether or not the respondent is by the second clause of its indorse- 
ment relieved from liability for failure to furnish a load dépends upon the 
détermination of the further question whether or not an independent con- 
tract was concluded before the "order" was given. The libelants' broker, 
Van Cleaf, testifies that he calied upon Wilder, the shipping clerk of the 
respondents, about January 15, 1886, and asked if théy could charter a 
schooner of about 1,300 tons, then at Warren, R. I., for Boston, or any 
port east. Wilder said that he thought he could, and in answer to a 
further inquiry offered $1.50 a ton for a voyage from Port Johnson to 
Mystic wharf, Boston. Van Cleaf asked time to téléphone to his prin- 
cipals, which was granted. He did so, and, a satisfactory answer being 
received, at once came back from the téléphone room and toi d Wilder 
that libelants accepted that charter, to which Wilder replied, "AUright." 
Immediately thereafter Wilder fiUed up the order tothe respondents' agent 
at Port Johnson j inclosed it in an envelope, gummed but not sealed, and 
directed to such agent, and .delivered it to Van Cleaf. If this version of 
the interview is correct it would seem that a complète agreement of char- 
ter was made between the parties when Wilder assented to the libelants' 
acceptance of his ofFer; and the subséquent order to respondents' own 
agent would not, under the décision above referred to, be operative to 
relieve them from their obligation to load the vessel with reasonable 
promptness upon her presenting herself at Port Johnson. Wilder's 
statement of the conversation, however, is somewhat différent. He says 
that Van Cleaf offered the schooner Charles E. Balch to load, and that 
he (Wilder) said he would give l^im an order to one of the respondents' 
coal pockets; and thereupon fiUed up the order and handed it to Van 
Cleaf, who took it and went out, nothing being said about chartering the 
yessel. If this version is correct, the order itself was incorporated in the 
eontract, and respondents' only obligation was to conform to its terms. 
The learned district judge has evidently accepted Wilder's statement as 
the more crédible. As he saw both witnesses, and could best judge of 
the relative value of their testimony, hia finding wiU not be diaturbed. 
Decree affirmed, with costs. 
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New Orléans Watee-Works Co. v. Southern Beewing Co. Samb 
V. People's Ioe Co. Samb v. McGinnis Oïl & Soap Works.' 

(Circuit Court, É. D. Louisiana. June 7, 1888.) 

Courts— FEDERAL Courts— PoiiLowiNG State Décisions. 

In Water-Works Co. v. Befinery Co., 35 La. Ann. 1111, the suprême court of 
Louisiana held that in spite of the charter of the water-worlîs, giving that 
corporation the exclusive privilège of supplying water from the Mississippi to 
the City audits inhabitants, and reserving to the city council the power to 
grant persons contiguous to the river the privilège of laying pipes for his own 
use, the council, under said charter and the gênerai ,laws of the state, could 
grant such privilège to persons without regard to their contignity. In this dé- 
cision the United States suprême court held that no fédéral question was in- 
.volvçd, the détermination of the council's power, under the state laws, being 
for the state suprême court, (8 Sup. Ct. Kep. 741.) Before this ruling, but 
after the state décision, the United States stipreme court, in the case of Water- 
Work» Co. V, Bi/eers, 6 Sup. Ct. Rep. 373, without referring to the state décision, 
held that the council's grantof such privilège underthe provisionof the stato 
constitution adopted after the water-works charter had been granted, which 
abrogated monopolies, impaired the obligation of thestate'scontract with the 
Company. EM, that the United States circuit court in Louisiana should be 
governed by the décision of the state suprême court, the matter being, ascon- 
ceded by the United States suprême court, one for its détermination, and the 
parties being ail of them Louisiana corporations. Billinos, J., dissenting. 

In Equity. Final hearing on injunction. 

J, R. Beckwiih, for complainants. 

A. Goldthwaite and W. S. Benediet, for défendants. 

Argued before Paedee and Billings, JJ. 

Fardée, J. Assuming that the questions arising under the constitu- 
tion, upon which our jurisdiction rests, are to be decided in favof of the 
complainant, there remains the question of construction of complainant'a 
charter, and the gênerai laws of Louisiana with référence to the right of 
the city of New Orléans through its council to grant licenses or permits 
to the défendants to lay pipes in and across the public streets to their re- 
spective establishments for the sole purpose of supplying themselves re- 
spectively with water from the Mississippi river. In the case of Water- 
Works Co. v.Refinery C6., 86 La. Ann. 1111, this question of theauthor- 
ity of the city of New Orléans under the complainant's charter and the 
laws of the state was |jresented to the suprême court of the state of Louis- 
iana, and was decided in favor of the right. It is true that in the case 
the refining company, among other défenses to the suit, set up that it 
was a contiguous person to the Mississippi river, and therefore within 
the letter of the proviso in the eighteenth section of complainant's char- 
ter, but the court whoUy ignored the contiguity défense, and based its 
judgment wholly upon the gênerai law of the state, and upon the con- 
struction and effect of the charter from the législature to the water-works 
Company, and of the license from the city council to the refining com- 
pany, and in no degree upon the constitution or any law of the state sub- 

1 Publication delayed by inability to obtain copy of opinion at time of deliveiy. 
v.36F.no.l4— 53 
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Bequent to the water-works charter. The case was carried by writ of er- 
rer to the suprême court of the United States^ and theré dismissed for 
want of jurisdiction; the court deciding that no fédéral question waa in- 
volved, the right of the city of New Orléans to grant the license com- 
plained of being whoUy a question to be decided urider Louisiana law. 
See 8 Sup. Ct. Rep. 741. The décision of the suprême court of the state . 
wasïendered in 1884. In 1885 the précise question was before the su- 
prême court of the United States in the case pf Water-Works v. Rivers, and 
was then decided in favor of the water-works company, the court hold- 
ing that an exclusive franchise granted to supply water to the inhabitants 
of a municipality by means of pipes and mains laid through the public 
streets is violated by a grant to an individual in the municipality of the 
right to supply his premises with water by means of pipes so laid. Al- 
though the case of the Water- Works Co. v. Rejin&y Co. was then pend- 
ing on a writ of error, and the counsel for the reôning company submit- 
ted a brief in the Rivera Case, in the décision no référence whatever is 
made to the décision of the suprême court of Louisiana upon this very 
question, eonceded to be not a fédéral question, but one wholly depend- 
ing upon local Louisiana law. See Water- Works Co. v. Rivers, 115 U. S. 
674, 6 Sup. et. Rep. 273. 

The question is thus squarely presented whether, in a matter involv- 
ing solely Louisiana law, where no property rights under former décis- 
ions are involved, this court should follow the décision of the highest 
court of the state or the décision of the suprême court of the United States. 
This same question was presented to the suprême court of the United 
States in the case of Fairfidd v. County of GaMtin, 100 U. S. 47. In 
1874, in the case of Rnilroad Co. v. Pinckney, 74 111. 277, the suprême 
court of the state of Illinois gave a certain construction to a provision of 
the constitution of the state. About one year afterwards, in Tovm of Oon- 
cord V. Portsmouth, 92 U. S. 625, the same constitutional provision came 
before the suprême court of the United States, and received a contrary 
construction, the case of RaUroad Co. v. Pinckney not being called to the 
attention of the court. In Fairfield v. County of GaUatin, supra, the same 
question was again brought before the suprême court of the United States, 
the défendant in error reiying upon, and the courf below having followed, 
Town of Concord v. Portsmouth, supra, and it was then held, reversing the 
drcùit court, and citing PoWs Lessee y . Wendal,% Cranch, 87; Nesmithy. 
Shddon,! How. 812; Walkerv. Commissùmers, 17 Weil. 648; Elmendorf 
y. Taylor, 10 Wheat. 152 ; Green v. NeaVs Lessee, 6 Pet. 291 ; LeffingweU v. 
Warren, 2 Black, 599; Surimer v. Hicks, Id. 632; Olcottv. Supervisors, 16 
Wall. 678; and State Raiiroad Tax Cases, 92 U. S. 575,— that it is the 
gênerai rule of décision to follow and adopt the décisions of the state courts 
in the construction of their own constitution and statutes when that con- 
struction bas been settled by the décisions of its highest tribunal; and 
that this rule of décision is to be followed even where the suprême court 
of the United States has given a différent construction to the state law, 
provided no rights are afi'ected which hâve been acquired under their 
former décisions. See, also, Suydam v. WiEiamson, 24 How. 427. To 
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the above gesneral rule tbere are exceptions, i. e., where rights of prop- 
erty hâve been acquired under forii;ier décisions of either tbe state or féd- 
éral courts; wbere on tbe same transactions the fédéral court has first 
passed, and the décisions of the state court relied upon do not meet the 
independent judgment of tbe suprême court of the United States; and 
when gênerai questions of commercial law are involved. See Pense v. 
Feck, 18 How. 595; Morgan v. Curtenius, 20 How. 1; Thompson v. Per- 
rine, 103 U. S. 606; Douglmsv. Cbunty of Pike, 101 U. S. 677; Oatesv. 
Bank, 100 U. S. 239; Burgm v. Seligman, 107 U. S. 20, 2 Sup. Ct. Rep. 
10. In Pease v. Peck, and in the last cited case, it is intimated that the 
gênerai rule sbould lose sonje of its rigidity in cases involving controver- 
sies between citizens of différent states. 

In the cases now under considération the parties complainant and (ie- 
fendant are corporations derivinglife entirely from the laws of Louisiana, 
and thèse causes are apparently brought in this court as arising under 
the constitution of tbe United States, when the real question in issue is 
one not fédéral î but arising solely in telation to the proper construction 
to be given to Louisiana laws, and where, if it is nofc the sole object, the 
main purpose is to escape the construction given by the suprême court 
of Louisiana to the laws of the state. Heretofore, in thèse cases on mo- 
tions for injunetions pendmte Kte, where the main question argued was 
whether the complainant's monopoly had been extinguished by the fact 
that the complainant had procured and accepted remédiai législation un- 
der the présent constitution of the state, (seeConst. 1879, arts. 234, 258,) 
and considering that under the charter to complainant the city was lim- 
ited in granting permits to persons actually contiguous to the river, and 
that such contiguity was a question for the court to détermine, we bave 
foUowed the River» Case, ^d granted temporary injunctions in those cases 
where more than public ground sépara ted the partie^ from the ri ver 1 
But now it seems that in the courts the question of contiguity cuts no 
particular figure, but is decided by tbe city council when tbey graut or 
refuse a permit. In the Rivers Case, as interpreted by the suprême court 
in Water-Works Co. v. Refinery Co., supra, it was not in issue, and in the 
suprême court of the state the défense of contiguity was wholly ignored. 
It can easily be inferred from a close examination of tbe Rivers Case that 
the only questions tbere intended to be decided were whether the mo- 
nopoly granted complainant in its charter was abrogated by the state 
constitution, and whether the city of New Orléans could make the grant 
to Rivers by reason of such abrogation; and that the question whether, 
under a fair construction of complainant's charter and the gênerai laws 
of the state, the city had the right to grant a license to a citizen to lay 
pipes to the river to supply bimself wilh water for his private needs, was 
not at ail considered. In a matter so important to the public,' and where 
tbe action of the city council of New Orléans cannot be restrained, uni- 
formity in the jurisprudence which détermines the value of the permits 
or licenses granted is very désirable, and the rights of the party who re- 
ceives a license should not wholly dépend upon the sélection made by the 
water-works company of the court (state or fédéral) to hear the cause. 
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This désirable uniformîty is better attaîned by following the long line of 
décisions of the suprême court of the United States declaring that the 
fédéral courts should adopt and follow the décisions of the highest court 
of the state in the construction of its own constitution and statutes, than 
in following one décision of the suprême court on what is now conceded 
not to be a fédéral question. As thèse cases are now presented to the court, 
and upon final hearing, I am of the opinion that decrees should go for 
the défendants. 

B11.LINGS, J., (dissenting.") Complainant submits as bis case that by 
the législative action of the state the obligation of his contract is im- 
paired. In such a case I understand the suprême court of the United 
States recognizes it as theconstitutional mandate that that court shall by its 
own judgmentinterpret the contract, and décide as toits being impaired. 
This, therefore, is not a case where the construction of a charter by the 
court of last resort of a state is necessarily a part of the charter, and con- 
clusively binding. The fédéral court must still measure the obligation 
and the effect of the hostile législation. Jefferson Branch Bank v. Skelly, 
1 Black, 436, 443. In the case of Water-Works Go. v. Rivers, 115 U. S. 
R. 674, 681, 6 Sup. Ct. Rep. 273, the suprême court bave construed this 
charter in respect to the point hère involved While I agrée with the 
circuit judge that the construction by the state suprême court is contrary 
to that by the United States suprême court in the Rivers Case, and that 
with référence to every other class of cases the construction of a charter 
by the state court of last resort would be obligatory upon the United 
States suprême court, and upon this court, I nevertheless think that the 
views of the suprême court in the Rivers Case should still control the action 
of this court as to the meaning of the charter akeady declared by it, and 
that the complainant should bave a decree perpetuating the injunction. 

As to the meaning of the expression "contiguous persons." Contigu- 
ous may hâve so broad a meaning as to make it proper to speak of the 
entire city of New Orléans as contiguous to the Mississippi river. This 
is not the meaning. The use of the word compels us to stop somewhere. 
Thetre js no middle point. I think the word was meant, in the charter, 
to include only the proprietors who are actually riparian; that is, only 
those proprietors whose land by actual contact adjoins the river. 
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PiEHsoN V. Philips et al. 

(Oireuit Court, E. D. Texas. December 18, 1888.) 

CoTiBTS — Fedebal Jurisdictioît— TJnited States Mabshai/— Action on Bond. 
The circuit court of the TJnited States has net original jurisdiction in suits 
on Unitôd States marsbal's bonds, where the amouut in controversy dces not 
exceed $600. 

At Law. Action on United States marshal's bond. 
Waul & Walker, for plaintiff. 
S. C. Hanscomb, for défendants. 

Pardee, J. This suit was instituted Jnne 23, 1886, and is against 
the late United States marshal and his sureties on his officiai bond to re- 
cover the sum of $291.76, alleged damages for the breach of said bond, 
and the further sum of $9.50 costs, with interest on the whole at 8 per 
cent, per annum from June 8, 1885. It is then a suit of civil nature at 
common law arising under the laws of the United States, (see Fdbelmanv. 
Packard, 109 U. S. 421, 3 Sup. Ct. Rep. 289,) in which the sum in- 
volved does not exceed $500. The proof submitted makes out the plain- 
tiff's case, and he is entitled to the judgtnent asked if the circuit court 
bas jurisdiction of the cause. When the suit was brought the act of 
March 3, 1875, entitled "An act to détermine the jurisdiction of circuit 
courts of the United States, and to regulate the removal of causes from 
state courts, and for other purposes," was in force, and that act seems to 
be the first statute of the United States that seeks to give to the circuit 
court original jurisdiction of suits of a civil nature arising under the con- 
stitution and laws of the United States, regardless of the citizenship of 
the parties. In that act the only limitation on the jurisdiction in such 
cases is that the niatter in dispute shall exceed the sum or value of $500, 
exclusive of costs. There is no spécial rfr other act that in terms gives 
the circuit court jurisdiction in suits on United States marshal's bonds. 
The plaintiff contends that in suits on marshal's bonds the jurisdiction 
of the circuit court attaches, irrespective of the amount involved, by 
virtue of the act of congress of April 10, 1806, now found in section 784, 
Revised Statutes, to the effect that, "in case of a breach of the condi- 
tion of a marshal's bond, any person thereby injured may institute in 
his own name and for his sole use a suit on said bond, and thereupon 
recover such_ damages as shall be legally assessed, with costs of suit, for 
which exécution may issue for him in due form," and relies upon a line 
of décisions rendered prior to the jurisdiction act of 1875. See Wetmore 
v. Rice, 1 Biss. 237; U. S. v. Davidson, Id. 433; Adler v. Newcomb, 2 
Dill. 45, and the number of such cases may be largely increased. The 
theory seems to hâve been as stated by Judge Teeat in Adler v. Ncw- 
covib, that the fédéral courts bave jurisdiction, because the act of 1806 
giving the right to a party injured by breach of the bond to sue thereon 
in his own name "puts such party in the place of the United States, and 
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does not take from the fédéral courts the jurisdiction they had before the 
act was passed when suit had to be brought in the name of the Uuited 
States." In ail thèse cases, so far as I hâve been able to examine, there 
was not one where the décision was made to turn on the amount involved 
or where the amount involved was stated as under $500. Whether, 
prior to the act of March 3, 1876, the circuit court had jurisdiction of 
.suits bromght on marshal's bonds, irrespective pf the citizenship of the 
parties and of the amount involved, dpes not seem necessary to déter- 
mine in this case. It is well settled that the circuit courts of the -United 
States can exercise no jurisdiction not conferred by act of congress. See 
Livingston v. Jefferson, 1 Marsh. 203, and Harrison. v. Hadiey, 2 Dill. 229, 
and authorities ihere cited. A suit on a marshal's bond is a suit of a 
civil nature arising under the constitution and laws of the United States. 
Fe^dmain, v. Packardy supra. The jurisdiction of the circuit court in 
soita of a civil nature, arising under the constitution and laws of the 
United States, at the tirae this suit was brought, was fixed and determined 
by the act of March 3, 1875, and thçrein it is limited to suits in which 
the matter in controversy exceeds the sum or value of $500. The same 
act gives the same minimum limit to the jurisdiction in suits of a civil 
nature in which the United States are plaintiffs or petitioners; ao that, 
if this suit had been brought by the United States there would be the 
same question as to jurisdiction. See U. S. v. Cohe Co., 18 Fed. Rep. 
708. It seems to me clear that since the act of 1875, whatever may 
hâve been the case before, suits on United States marshal's bonds are 
only within the original jurisdiction of the circuit courts when the sum 
involved exceeds $500, and I limit this conclusion to cases of original 
jurisdiction, because there is no question made in this case as to the ju- 
risdiction where the marshal and bis sureties are sought to be incident- 
ally made liable in some suit of which the circuit court bas jurisdiction. 
Judgment will be entered dismissing the suit for waut of jurisdiction. 



Union Mut. Life Ins. Co. v. Windett et al. 

(Oireuit Court, if. D. Illinois, December S, 1888.) 

Appkai< — Epfbct— MoRTGAGEs— FoBECLOSTjBE— Sale— RiGHï to Dbed. 

It is no défense to a ruie on a master requiring him to make a deed to the 
purcbaser at a sale made by him under a decree of foreclosure, that an ap- 
peal has been taken from the decree,. where the appeal does not operate as a 
sv/persedeas. 

In Equity. On motion for rule. 
Sweet & Grosscup, for complainant. 
W. P. Black, for défendants. 

Blodgett, J:. This is a motion made by complainant for a rule on 
one of the masters of this court, requiring him to mako a deed to com- 
plainants in pursuance of a sale made by the master under a decree of 
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foreclosure in this case. It apj)ears from the record that the final decree 
of foreolosurewas entered in this case on the 7th of December, 1886, and 
that in pursuance of such decree one of the masters of this court, on 
the 19th day of April, 1887, sold the mortgaged premises to satisfy the 
amount of the mortgage debt found due the coniplainant, and that at 
such sale the complainant became the purchaser, and the certificate of 
purchase was duly executed and delivered by the master to complainant, 
stating that complainant would be entitled to a deed of the premises in 
15 months from the date of such sale, unless the premises 'were redeemed 
according to law and the rules of this court in that behalf; that the mas- 
ter reported the sale to the court, and the same bas been duly confirmed; 
that on the 19th day of July, 1888, and long after the said sale had been 
made and confirmed, the défendant Arthur W. Windett prayed an ap- 
peal to the suprême court, and the same was allowed, on condition that 
he file an appeal-bond in the pénal sura of $1,500, couditioned accord- 
ing to law, and with surety to be approved by the court. The bond was 
filed and approved, and the complainant bas since perfected bis appeal 
by filing the record in the suprême court, where it is now pending. It 
also appears that the time for the rédemption of the lands so purchased 
under the decree expired on the 19th day of July last, and that no ré- 
demption was made or attempted, and that complainant has requested 
the master to make and exécute to it a deed of the mortgaged premises 
in pursuance of the decree and sale, and that the master déclines to do 
so without an order of court, because it is insisted by the défendant that 
the appeal opérâtes as a supersedeas, and suspends the right of this court 
to proceed any further in the exécution of the decree. Coniplainant now 
asks that the master be directed to exécute and deliver a deed in pursu- 
ance of the sale and purchase. 

The appeal nothaving been prayed for and allowed within 60 days after 
the entry of the final decree , does not opéra te as a supersedeas. See Kitchen 
V. Randolph, 93 U. S. 92; Sage v. Railroad Go., Id. 412; Peugh v, Davis, 
110 U. S. 227, 4 Sup. Ct. Rep. 17, and many other cases which might 
be cited to the same efiect. But the défendant Windett contends that 
by the appeal the case is wholly taken out of the jurisdiction of this 
court, and that this court cannot now direct its officer to exécute the 
deed. I hâve no doubt that by the opération of the appeal this court 
was 80 far divested of control of the case that it can make no further or- 
ders or decrees touching the rights of the parties, but as the motion in 
question only has référence to requiring an officer of the court to do bis 
duty under a decree entered long before this appeal was taken, and as 
the appeal in no way supersedes or snspends the opération of the decree, 
the court still bas power to direct, or even compel, its ofiicer to perform 
any necessary act to fuUy exécute the decree, and carry it into effect. 
This position seems to me to be fully supported by the suprême court. 
Garrv. Hoxie, 13 Pet. 461; Wallen v. WjMiams, 7 Cranch, 278; Hudgins 
v. Kemp, 18 How. 530. 

Draper v. Do-vis, 102 U. S. 370, cited by défendant does not, as it 
seems to me, in any degree support bis position in this respect. In this 
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last case an appeal had been prayed and allowed within 60 days, and 
ail appeal-bond duly filed, and yet, after the perfection of the appeal, 
the court made an order changing the terms upon which the appeal could 
be taken to the suprême court. It merely décides that, after an appeal 
bas been completed and perfected within the time to make it a superse- 
deas, any proceedings by the court below are null and void. 
. The allowance and perfection of the appeal in this case only had the 
eÉfect to take the record before the suprême court. It did not act upon 
the parties, or prevent the court from taking any steps in the exécution 
of the decree; and, if an ofEcer of the court déclines to do an act within 
his duty in the exécution of the décrie, the complainant has the right 
to apply to the court for an order directing such oflBicer to proceed in 
the performance of such duty. Any other rule than this would give 
rise to and encourage sharp practices eutirely inconsistent with the rights 
of the parties and the duty of the court in protecting such rights. Sup- 
pose a judgment is rendered in this court, and the défendant takes a 
*rit of errer to the suprême court, but does not obtain a supersedeas, no 
one will doubt that the plaintiff bas a right to take oUt exécution, and 
place it in the hands of the marshal, and direct him to proceed to levy 
and collect the amount called for by the writ. But suppose the mar- 
shal is told by the défendant that the case has been taken to the suprême 
court, and that he has no right to levy, and that the marshal upon this 
suggestion refuses to proceed with the exécution, can there be any pos- 
sible room for doubt that the court has the power to direct the marshal 
to proceed? And yet that seems to me precisely this case. Or suppose 
the marshal did proceed with the éxecution, did make the levy, sell the 
property, and collect the money, yet, upon notice that the case had been 
taken up by writ of error, refused to pay it over to the complainant, 
would it not be the plain duty of the court to compel its officer to pay 
the money to the complainant, to whom it belonged? An order will bé 
entered directing the master to exécute the deed. 



GoESE et al. v. Paekeb, 

* Ci/revit Court, N. JD. Illinois. November 5, 1888.] 

OosTS— Attoknbts' Pees— Partt Acting as Attohitet, 

The docket fee and fées for dépositions "allowed to attorneys, soHcitors, 
and proctors " by Rev. St. U. 8. §§ 823, 834, cannot be taxed in f avor of a party 
not an attorney, wlio conducts his own cause. 

In Equity. On motion for retaxation of costa in the suit by William 
Gorse and others against Andrew H. Parker. 
. D. Blackman, for plaintiffs. 

A. H. Parker, in pro. per. 
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JBlodgett, J. - A motion is made for retaxing the costs in this caae. 
The case was a sait ^n equity , and the défendant appeared in his own be- 
half, filed his own answer, examined his own witnesses, and argued his 
own cause. The suit terminated in favor of the défendant, and the cl^rk 
in taxing the costs allowed the défendant a docket fee of $20, and a fee 
of $2.50 for each déposition taken, and the motion now is to retax the 
costs on the ground that thèse fées cannot be allowed to the défendant, 
he not being an attorney at law. I think the motion is well taken. The 
statute of the United States, (section 823, Rev. St.,) under whieh thèse 
fées are taxed, reads as foUows: "The following, and no other, compen- 
sation shall be allowed to attorneys, solicitors, and proctors in the courts 
of the United States;" and then proceeds under section 824, as foUows: 
"On a trial before a jury in civil or criminal causes, or before référées, or 
on a final hearing in equity or admirai ty , a docket fee of t wenty dollars ; and 
for each déposition taken and admitted in évidence iiï the cause, two dollars 
and fifty cents." In the case of Vulcanite Co. v. Osgood, 13 0. G. 325, Judge 
Shepi.y had substantially the same question under considération, and 
there held that the docket fee allowed by thèse two sections can only be 
allo#ed to an attorney or solicitor of the court; that thèse costs are' not 
recoverable to the défendant himself, but to his attorneys. And the rea- 
fion in support of this conclusion is that, where a party is obligea by 
reason of his unfamiliarity with proceedings in courts to employ an at- 
torney or solicitor, the law gives him this fee to aid in compensa tiiig 
his attorney; but if a party is not obliged to resort to a lawyer for as- 
sistance^ then the allowance is not recoverable. The motion to retax is 
therefore sustained, and the clerk is directed to strike out from the fee- 
bill, a& taxèd, the allowance of $20 for a docket fee, and the allowance 
of $2.50 for each déposition. 



Newbeery et al. v. Robinson et al. 
(Circua Court, 8. D. New York. December SO, 1888.) 

1. EXECtITOES AND ADMINISTKATORS— FOBBIGTÎ AdMINISTRATOK— AcTIONS BY. 

An administratrix who recovers judgment makes the debt hers individu- 
ally, and she may sue thereon out of the state where she was appointed; alléga- 
tions showing représentative capacity being treated as surplusage.i 

2. Statutbs— Pleadinq — Unitbd States Courts— Jddiciaii Notice. 

The United States courts take judicial notice of the statutes.of the states, 
and an objection that they are not well pleaded cannot be sustained. 

In Equity. On demurrer to bill. 

This action is brought by Helen S. Newberry, as administratrix of 
John S. Newberry, deceased, and James McMillan, citizens of Michigan, 

'Respecting the authority of a personal représentative outside the jurisdiction in 
which he was appointed, see Gove v. G-ove, (N. H.) 15 Atl. Rep. 121, and note; Allen v. 
Pairbanks, 86 Fed. Rep. 403; In re Cape May, etc., Co., (N. J.) 16 Atl. Rep. 191. 
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against Nelson Robineon> Frank C. Hollins, Wajston H. Brown, and Ar- 
thur J. Moulton, citizens of New York, and others, alleged to be stock- 
holders of the Lake IJrie & Western RailT/vay Company, to enforce a stat- 
utory liability çreated by the laws of Ohio, where the CQmpany was in- 
corporated. Helen S. Newberry was duly appointed administratrix by 
the probate court of W^yne county, Mich., and on the 2d of April, 1887, 
she, in her représentative capacity, and James McMillan, recovered a 
judgment against the railway company, upon which exécution was is- 
gued, and returned niiUa bona. The bill prays for a discovery, and that 
the amounts foynd due frona the various stockholders shall be applied 
in satisfaction of the judgment. The défendants above named and the 
railway company demur on the ground that Helen S. Newberry, as a 
foreign administratrix, has no standing or capacity to sue in this court, 
and on the further ground, assigned ore tmus at the argument, that the 
laws of Ohio creating the liability are not properly pleaded. 
WVliam W. Cook and' Scnlnier <fc Hurd, for complainants. 
. E. 0. Heniîerson and Cary & Wkiiridge, for défendants. 

CoxE, J., (a/ter stating thefads as abme.) There is no doubt as to the 
gênerai rule that an administrator cannot sue or be sued in his officiai 
capacity outside the limita of the etate where he was appointed. Vaughan, 
V, Nffrùiwp, 16 Pet. 1. It is also well settled that a judgment in légal 
0ffect créâtes a new debt, and it is this debt, so evidenced, that the com- 
plainants are seeking ta enforpe. Unquestionably the complainant New- 
berry could baye maintained an action against the railway company 
upon the judgjnent; in this state, in her personal capacity. ; She could 
hâve ss» brought this action. The recovery of the judgment left the debt 
due to her, not as administratrix, but as, an individual, ,Strike from 
the bill the allégations relating to her appointment as administratrix, 
etc. , and it states a good cause of action. But thèse allégations are mère 
descriptio personas, and may be rejected as surplusage. This has frequently 
been donc in analogous cases. Indeed, it is not easy to see how the 
complainants caaobtain relief in any other form. . Biddle v. WUkins, 1 
Pet. 686; Bonafous v. Wcdker, 2 Term R. 126; WHkinson v. Cidver, 23 
Blatchf. 416, 25 Ffed. Rep. 639; Tcdmagev. Chapel, 16 Mass. 71; Nichols 
V.Smith, 7 Hun, 680; Brightv. Currie, 5 Sandf. 433; Murray v. Church, 
1 Hun, 49:. So considered, the cause of action seems simple enough. 
Th^^ complainants hâve a judgment which is évidence that the railway 
company owes them as individuals the sum of $16,048. This debt they 
hâve endéavored to collect of the company, but the exécution issued 
ùpon their judgment has been, returned unsatisfied. The laws of the 
state where the company was created provide that in such circumstances 
the shareholders shall be liable to contributeto a limited extent towards 
, the payment of the debt, , The action is in the nature of a creditor's bill 
to r^açh the money which, under the statute, should be contributed to 
the payment of the judgment. Hatch v. Dana, 101 U. S. 205; Henry 
V, EaUroad Co., 17 Ohio. 187; OgUvie v, Insurance Co., 22 How. 380. 
■■' The second ground of demurrer is not well taken, for the rea-^pu that 
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the constitution ànd statutes of Ohio "are matters of which the courts of 
the United States are boûnd to take judicial notice, without pléa or 
proof." Larmr v. Micou, 114 U. S. 218, 5 Sup. Ot. Rep. 857; Bank v. 
PrancMyn, 120 U. S. 747, 7 Sup. Ct. Rep. 757. The demurrers are 
overruled. The défendants may answer within 20 days. 



Ibons v. Manufacturées' Nat. Bank d <d. 
[Circuit Court, iV, D. Illinois, December 3, 1888.) 

1. QUAKANTT— ReLEASE. 

A bank guarantied the payment of notes executed by P., and discounted for 
the bank by défendant, which were secured by trust deeds. Upon the liqui- 
dation of the bank. dealings were had by which the real estate held as secur- 
ity was transferred to the président ot the bank in liquidation, wbo assumed 
to act for the bank, and he executed his notes for the amount of P.'b indebt- 
edness, and P., in considération of a quitclaim deed, was releaaed from ail 
liabllity on the notes. SeU, that his releaso operated to release the guaranty 
by the bank. 

2. JCDGMBNT— ReS AdJUDICATA. 

A judgment obtained by défendant on the bank's guaranty, after the bank 
had gone into liquidation, is not conclusive on the stockholders of the bank, 
who are shown to bave had ho knowledge of the releàse at the time the Judg- 
ment was obtained. 

3. Banks— Nationai, Banks— Liquidation— Costs. 

In proceedings against the stockholders of a national bank that hasgone 
into liquidation, to ascertain and recover assessments for the indebtedness, 
the stockholders are liable for costs as if they were co-defendants îh any or- 
dinary action. 

4. Same. 

Where the proceedings are being prosecuted by one creditor as représenta- 
tive of ail, and the stockholders appeal froma decree against them, which 
decree is reversed. with costs, the costs incurred by appelieein défense of the 
appeal will be deducted before any dividend will be declared. 

In Equity. On exceptions to report of master. 
D. J. Schuyler and Henry B. Mason, for creditors and receiver. 
Harvey B. Hurd and Henry 6. MiUer, for défendants. 
Charles W. Thomas and F. A. McConaughy, for claimant. 

Blodgett, J. This cause was referred to one of the masters of the court 
to ascertain and report the amount of indebtedness owing by the défend- 
ant bank, and the amount of assessment to be made against thé stock- 
holders of the bank for the purpose of paying such indebtedness, in con- 
formity with thè opinion of the suprême court, when this cause was be- 
fore that court on appeal, which is reported in 12i U. S. 27, 7 Sup. Ct. 
Rep. 788. The report of the master has been filed, and ail parties seem 
satisfied with his findings, except the People's Bank of Belleville, who 
had presented a large claim against the bank, which the inaster has dis- 
allowed, and exceptions are filed by this claimant; the substance of thèse 
exceptions being that the master has erred in finding that the défendant 
bank is not liable on this claim. This claim of the People's Bank of 
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Belleville h based upon a guaranty of payment, made by the Manufact- 
urera' National Bank, of eight notes of $5,000 each, given by Henry E. 
Pickett, dated August 5, 1873, and due in one year from date, which 
were discounted for the Manufacturers' National Bank, soon aftertheir 
date, by the People's Bank of Belleville. Thèse notes were secured by 
a trust deed upon land in the vicinity of the city of Chicago. The Manu- 
facturers' National Bank suspended payment, and went into voluntary 
liquidation on or about the 23d of September, 1873; and when thèse 
notes matured, about a year afterwards, dealings were had between the 
People's Bank of Belleville and Ira Holmes, then acting as président of 
the Manufacturera' National Bank, in liquidation, -and assuming to act 
also for his bank, by which the title to the real estate held as security 
for the payment of thèse notes was transferred to Holmes, and Holmes 
thçreupon gave his notes for the amount due on the Pickett notes, and 
also for a large amount of other îndebtedness held by tfie People's Bank, 
on which the Manufacturers' National Bank, or Holmes, or both, were 
iiable; and,, as la found by the master, Pickett, in considération of a quit- 
claim frdm himself and wife to Holmes, of the land covered by the trust 
dëed sécuring his notes, was released from further liability on thèse notes. 
The master found that this release of Pickett from the notes which the 
Mantifacturers' National Bank had guarantied, operated to release the 
gUarantor, aiid hence the master rejected the claim. 

r do nbt intend to go into an analysis or statement of the proof upon 
which the master made his finding, as it will be suflScient to say that 
l'hayë examiijéd' thèse proofs, and am of opinion that they fully sus- 
tain the master's. conclusions. It is urged, however, that as the proof 
shows that the People's Bank of Belleville brought suit on this guaranty 
now in question, and obtained judgment thereon, that such judgnaent is 
çûnclusivè against the défendants in this case, whb are stockholders in 
the Manufacturera' National Bank against whom an assessment is asked. 
Aside from the authorities clted, which satisfy mé that the stockholders 
of the Manufacturers' National Bank are not concluded by this judgment, 
which was rendered after the bank went into liquidation, I think the 
facts shown in this record, that the dçalings between the People's Bank 
of Belleville and Holmes and Pickett, by which Pickett was released, 
were unkuown to the défendant stockholders at the time this judgment 
was rendered, should allow thèse stockholders to go behind the record of 
that judgment, and raise the question before the court in this suit 
T^hether the guaranty was released by the release of Pickett, the princi- , 
pàl debtor, whose notes were guarantied. Tne exceptions to the master's 
report îire thereforè overruled, and the report confirmed.' 

Two other questions were suggested upon the final argument of the 
case, which it bècomes necessary to say a word upon. The first is as to 
who is Iiable for the costs incurred in this case against the stockholders. 
After a careful coiisideration of that question, I hâve corne to the conclu- 
sion that thèse défendant stockholders ail stand in the condition of any 
ordîhary défendants as com mon or joint défendants, and the costs must 
bé borne by them as if they were co-defendants in any ordinary suit. 
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Another question that was raised was in regard to the costs of the ap- 
peal which was taken by the stockholders from the decree formerly en- 
tered in this case. The former decree was reversed on this appeal, and 
the appellants in that case recovered costs against the appellee. The ap- 
pellee also incurred expenses in the printing of records and briefs, etc. , 
upon this appeal, ail of which it would be unjust to charge against Mrs. 
Irons, the complainant in this case, because she stands merely in a rep- 
résentative capacity, prosecuting this suit for the benefit of the creditors 
of the bank; and hence it s-oms to me that it is just, and I shall hâve it 
so provided in the decree, that, on the payment of the money assessed 
against the stockholders into the hands of the clerk of the court, the clerk 
first ascertain the amount of costs which were recovered against the ap- 
pellee, and also tax the costs which the appellee incurred in the défense 
of that appeal, and deduct, before any dividend is made to the creditors, 
the expenses thus incurred. This will protect Mrs. Irons, I think, which 
should properly be donc. A decree may also be prepared, directing the 
défendant stockholders to pay, and I présume it will be more conveniçnt 
for them — (this is merely a suggestion of my own, and bas not been 
made by their counsel) — and my suggestion is that an installment of 25 
per cent, be paid in 30 days, an installment of 25 percent, in 60 days, 
an installmeût of 25 percent, in 90 days, and the balance in 120 days; 
making the decree ail paid up in 120 days. If this is not desiredby the 
counsel xepresenting stockholders, a decree may be made for the pay-r 
ment of the whole amount in 60 days. The counsel may consult tp- 
gether about that. The clerk will, under the direction of the master, tax 
the costs that were necessarily incurred against the défendants in resist- 
ing the olaim of the People's Bank of Belleville, and the decree will ad- 
judge thèse costs to be paid by the People's Bank of Belleville; but the 
cost of the master's fées upon this référence may go into the gênerai costs 
of the case, because it is impossible to divide it, and see how much of the 
labor done by the master upon this référence wa.s given to the claim of 
the People's Bank of Belleville, and how much to tiie general^djustment 
against each stockholder. 



Texas & P. Ry. Co. v. City of Baton Rotige et al. 

(Oircuit Court, E. B. Zovmana. June 8, 1888.) 

IlîJTOîCTlOTÎ— RiGHTS PrOTECTED AND Wrongs Prevbnted. 

Complainant, having the right under its charter of transporting its pasef'en- 
gers and freight across a river by means of its own beats, agreed, for a con- 
sidération, to use for such purpose only the public ferry operated byaprivate 
party under a lease. The ferry proving inadéquate, complainant commenced 
runni-ng its own boats for purposes of transportation. JJeid, that equity would 
not protect complainant from the conséquences of its failure to comply with 
the contràct, by enjoining the operators of the ferry from interfering with the 
opération of complainant' s boats. 

' Publication delayed by inability to obtain oopy of opinion at time of delivery. , . 
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In Èquity. On motion for an injunction. 

Tteè Texas & Pacific Railway Company entered înto a contraet wîth 
the cityof Bâton Rouge and Gebelin & Philips, by the terms of which the 
said railroad Company, in considération of certain privilèges granted by 
the city, agreed to transfer its freight and passengers from West Bâton 
Rouge to the city of Bâton Rougè, by means of the public ferry which 
had been leased by the city to said Gebelin & Philips. The ferry being 
deemed inadéquate, the company chartered other boats, and sought to 
exercise the privilège granted by its charter of transporting its freight and 
passengers by means of its own boats. Â. restraining order having been 
issued, the complainant company asks that an injunction issue, pending 
suit, restraining the said city of Bâton Rouge, and Gebelin & Philips 
from interfering with the conduot of its business in so transporting freight 
and paâsengers. • 

W. W. Hàwe, for complainant. 

Farrar, Janas & Kruttschmidt, and 0. G. Bird, for défendants. 

Before Pakdee and Billikgs, JJ. 

Pabdee, J. On the showing made we are of the opinion that the com- 
plainant under its charter, has the right to run, operate, and control 
transfer-boats to and from its rail terminus in West Bâton Rouge to and 
from the city of Bâton Rouge, for the transportation of its freight, pas- 
sengers, and employés, (see Harmoh v. Bailway Co., 34 La. Ann. 462; 
Hepting v. RaUway Os. , 36 La. Ann. 89i8 ;) that, in landing its boats within 
the limita of the city of Bâton Rouge, it is subject to the gênerai police 
régulations and control of said city, and can only exercise spécial privi- 
lèges thereiù by lawful grant of the said city, (see Pocket Co. v. Catietts- 
burg, 105 U. S. 559;) that the right to operate such transfer-boats is nOt 
affected nor limited by the législative grants to said city to operate or 
license public ferries to and from the west bank of the river, (see Conway 
V. Taykr'8 Ex'r, 1 Black, 603, 632;) that the complainant may exercise 
the right aforesaid by chartering or hiring boats an<J barges to perform 
the said service substantially as in the contraet attached to complainant's 
bill; and that for so exercising the rights under its charter the complain- 
ant cannot be lawi'ully interfered with by the défendants, either by deny- 
ing proper landing or by arresting and harassing employés. 

We find, op tl^e showing made, that within the last two years the com- 
plainant and the défendants, the city of Bâton Rouge and Gebelin & Phil- 
ips, the latter being the kssees of the public ferry, entered into a contraet 
to the substautial efifect that, in considération of a certain specified land- 
ing and, wfjarf privilèges granted by thé city to complainant, the com- 
plainant would operate no transfer-bo9,t for the transfer of passengers, 
but Wôuld transfer them by the public ferry. It is the impaifmeùt of 
this contrapt, Tîfhich gives rise to this suit. The, Complainant, alleging 
that the facilities furnished by the public ferry are of "very inadéquate 
capacity and inefifective power, * * * and which do notand cannot 
furnish the necessary accommodations" for complainant's largely increas- 
ing business, and that the public ferry-boat does not ply from and to 
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landîngs suitable to accommodate complainant's blismess, and does not 
<sroaa between sùnset and sunriseto meet complainant's passenger travd, 
, bas chartered bpats to do àU its transfer service. The défendants Gebe- 
lin & Philips allège their ability to perform aU needfal service, their will- 
ingness to run their boat at such times, and from and to such landings 
as will fuUy meet the wants of complainant's passenger traffic, and that 
they bave not been pat in default; and this last is conceded. The in- 
jnnction asked for is to rèstrain the city of Bâton Rouge and Gebelin & 
Philips from arresting and harassing complainant's employés in carry- 
ing on complainant's legitimate business. As the issues between the par- 
lies are presented to us, it seems that the controversy is one for the dé- 
termination of a court of law in regular course, and that, while the de- 
fendants ought not to resort to police proceedings to enforce spécifie per- 
formance of the contract, the coœplainant ought not to hâve protection 
from a coUrt of equity against the l^itimate demands arising out of its 
failure to comply with its contract. On the case as made the injunction 
pending the suit is refused, and the restrainiug order heretofore issued is 
■dissolved. 

BiLLiNQS, J., concurs. 



HlNTBAQEH V. NiGHTINGALK et cd. 

{Oireua Court, JT. D. lowa, E. D. December 18, 1888.) 

, i. Taxation— Tax Titm:— Action to QxnBT— Limitations— Commencement of 
Action. 

Code IO"wa, § 2599, providès that actions in a court of record shall be com- 
menced by serying défendant with a notice. Title 17 of the Code, which is: 
"Of the limitation of actions, " chapter 3, enacts the time withln which actiops 
of the vatious classes named, not including actions in regard to land, based 
ontàztitles, may be brought; and section 2583, a part of the chapter, pro vides 
; that the deliyery of the notice to the sherifiO with intent that it shall be served 
immediately, or the actua,! service by another person, is the commencement 
of the action. Heid, that the latter provision as to what constitùtes the com- 
menceihent of an action applies only to those named in that chapter, and 
that tjie foriner provision, bcing the gênerai rule, détermines what shall be 
the commencement of an action on a tax title to quiet adverse claims. 
H. Same. 

. Wher« a purchaser at a tâx sale brings an action to quiet title, under a city 
treasurer's deed, and afterwards amends the çetition, setting up a. deed from 

. ■ the countytreasurer, the action as to the land in the latter deed 18 not deemed 
to hâve been commencéd till such amendment, within the meaning of Code 
lowa, § 902, requiring actions for the recovery of land sold for taxes to be 
brought within flve years from exécution and recording of the treasurer's 
deed. 
3. Same. 

Under Code lowa, § 897, providing that when a county treasurer's deed on 
a sale for taxes is exeeuted and récOrded the title shall vest, an action to 
quiet titly by a purchaser who bas neglected to complet^ his title by having 
bis deed rècôrded, for the period of limitation during which défendante hâve 

' been in possession, is barred. 



848 FEDEEAL EEPOETER. 

L Samb— Tax Dbed— Deschiptiok— Cbrtainty. 

Under Code lowa, § 821, requiring land to be assessed by a description auf- 
ficient to identify it, a sale for taxes describing the land as an undivided por- 
tion of the south middle 31 2-13 feet of a certain lot, the lot not being capable 
of fràctional divisions of the size mentioned, is void for uncertainty of de- 
scription. 

6. Same— -LiBN FOR Taxes Paid. 

_ Plaintifl being the actor, and défendant asliing for no affirmative relief, a 
right to hâve taxes paid by plaintifE declared a lien on the land must be a 
légal right, and, the land sold being insufflciently described, the lien cannot 
be declared. 

6. Samb— QuiBTiNG TiTLfi— EioHT TO Maintain — Part Ovtneb. 

The purchaser at a tax sale of an undivided interest in land may bring an 
action to quiet title against persons denying his right and title to any and ail 
parts and interests; it not being necessary for him to turn out his co-owners 
in so doing. ' 

In Equity. On demurrer to bill. 

Bill by William Hintrager to quiet title, against Martha A. Nightin- 
gale and James H. Stout. Code lowa, § 902, provides that actions for 
the recovery of land sold for taxes shall not lie unless brought witliin five 
years from the recording of the treasurer's deed. 

D. 0. Oram, for complainant 

Henderson, Hurd, Daniels & Kdsel, for défendants. 

Shibas, J. This suit was originally brought in the circuit court of 
Dubuque county against Martha A. Nightingale alone, the original no- 
tice therein being delivered to the sheriff for service June 29, 1883. 
Service was made July 11, 1883, and. the pétition was filed October 11, 
1883. The purpose of the suit was to quiet the title to the premises in 
the pétition described, the petitioner claiming to be the owner thereof 
by virtue of a tax deed issued to him by the treasurer of the city of Du- 
buque. Subsequently the petitioner filed an amendment setting forth 
the exécution and delivery to him of a tax deed by the treasurer of Du- 
buque county, lowa, covering two sales, — one for the taxes of 1874, 
the sale being made Derembér 6, 1875; and the other for the taxes of 
1876, the sale being made November 5, 1877, the deed being dated De- 
cember 6, 1883, and being filed for record December 7, 1883. On the 
16th day of September, 1883, the défendant Nightingale conveyed the 
premises to James H. Stout, a citizen of Missouri; and on the 5th day 
of May, 1885, the petitioner filed an amendment making Stout a party 
défendant, who appeared in the cause, and thereupon the suit was re- 
. moved to this court, and the pleadings were reformed to conform to the 
rules and practice of this court. The bill seeks, in the first place, a de- 
cree quieting complainant's title to the north 30 feet of the south 32 3-12 
feet of lot 94 in the city of Dubuque, it being averred that complainant 
is the owner thereof in fee-simple by virtue of the two deeds already re- 
ferred to and executed by the treasurer of the city and of the county of 
Dubuque, respectively. 

Several questions are presented by the demurrers to the bill, and we 
will consider first the rights of complainant under the deed executed 
by the treasurer of the city. The défendants urge that it appears, on 
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the face of cornplainant's bill, that his rights thereunder are barred by 
the lapse of time, for the reason that the bill shows that the défendants 
are now and hâve been continuously in the actual possession of the preni- 
ises ever since the sale thereof for taxes, and that the complainant did 
not bring any action to reeover possession until more than five years had 
elapsed after his right had accrued, and that therefore the complainant 
is barred by the provisions of section 902 of the Code of lowa. Com- 
plainant avers that the provisions of the several sections of the Code touch- 
ing tax sales are applicable to sales made for the delinquent city taxes, 
and there is no question, therefore, that by section 902 of the Code the 
action for the recovery of the property will not lie unless brought within 
five years after the tax deed is executed and recorded. It is well settled 
by the décisions of the suprême court of lowa that the tax purchaseï 
cannot,: by delaying to procure and record his deed, extend the time al- 
lowed by the statute for the briuging suit. There is no question, either, 
that a bill to quiet title, to be aided by a writ of assistance, is an action 
for the, recovery of the property, within the meaning of the statute. The 
sole question for décision, therefore, is whether the action was brought 
within the five years after the tax purchaser became entitled to his deed. 
Upon the expiration of the three years allowed for rédemption, or, as is 
claimed bj' défendants, of two years and nine months and ninety days, 
the five^year limitation begins to ruu, so that substantially the holder of 
the tax title niust bring his action within at furthest eight years from 
the date of the sale, or the same will not lie against the owner of the 
premises. The sale upon which the deed from the city treasurer is based 
was made June 29, 1875. Was the action brought within the eight 
yeârs therefrom? As already stated, the original notice was delivered 
for service to the sheriff June 29, 1883, but was not actually served on 
the défendant Nightingale unt^l july 11, 1883. The gênerai provision 
of the lo-wa Code upon this subject is found in section 2599, which en- 
acts that "actions in a court of record shall be commenced by serving 
the défendant with a notice," etc. The suprême court of lowa holds 
that this section defines what shall in gênerai be deeraed to be the bring- 
ing or commencement of an action. Farkyn v. Trams, 60 lowa, 438; 
Poster V. Menderson, 54 lowa, 222, 6 N. W. Rep. 186; Proska v. McCw- 
mick, 56 lowa, 319, 9 N. W. Hep. 289. If, therefore, its provisions are 
applicable to actions brought upon tax deeds for the recovery of the 
realty, such as is the présent suit, then it is clear that this suit was not 
brought within the five years, as required by section 902, because in the 
bill itself the complainant admits that service of the notice was not had 
until July 11, 1883. On part of complainant, however, it is argued 
that the time when the suit was brought is to be determined by the pro- 
visions of section 2532 of the Code, which enacts that "the delivery of 
the original notice to the sheriff of the proper county, with intent that it 
shall be served immediately, * =*= * or the actual service by another 
person, is the commencement of the action." This section forms part 
of chapter 2, tit. 17 of the Code, which is entitled "Of the limitations of 
actions." The fiye-year limitation afîecting actions brought for the re- 
v.36F.no.l4— 54 
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covery of lands sold for taxes does not form part of this chapter, nor do 
any of the limitations of the chapter apply to this class of suits. The 
chapter degls with a large variety of actions, and enacts the times within 
which actions of the varions classes named in the chapter must be 
brought to be maintainable; but, as already said, the actions named do 
not cover suits of the présent character. Should not, therefore, the pro- 
vision that suit shall be deemed to be commenced by the delivery of the 
notice to the sheriff for immédiate service -be applied only to the classes 
of action namçd in the chapter? Counsel hâve not cited, nor hâve I 
been able to find, any décision of the suprême court of lowa upon this 
exact point. That court bas, however, decided that section 2599 gives 
the gênerai rule for determining when an action is to be deemed to bave 
been commenced, and that section 2532 applies only to the question of 
the limitations of time. It is, of course, a fair argument from this that 
this section is applicable to ail limitations upon the time within which 
suits may be brought; but, in the case of Froskav. McCormick, 56 lowa, 
319, 9 N. W. Rep. 289, the court held, where a written contract pro- 
vided that suit thereon must be begun by a certain time fixed, and the 
original notice was delivered to the sheriff within the time, but was not 
served until after the date fixed,. that the gênerai rule of section 2599 was 
applicable, and that section 2532 "had référence merely to the rights of 
the parties under the statute of limitations." In effect this décides that 
section 2532 is intended to apply only to the limitations provided for in 
chapter 2, tit. 17, and not to the limitations upon the right to sue found 
elsewhere. It must be held, therefore, that to prevent the limitation 
found in section 902 in regard to actions based on tax titles from attach- 
ing, suit must be brought by service of the notice ufon the défendant 
within the five years provided for in that section. As it appears from 
the averments of thé bill that this suit was not thus commenced within 
eight years from the date of the sale for taxes alleged to hâve been made 
by the city treasurer, it foUows that complainant cannot maintain the 
suit relying upon that deed as évidence of bis right or title to the land. 
Complainant, however, relies also as évidence of his title upon the 
deed exeôuted by the county treasurery which,. as already stated, covers 
two différent sales. The sale last in date was had November 5, 1877, 
for the taxes of 1876, and the propërty sold, aoCording tp the deed, was 
the undivided 14-15 of thé south middle 31 2-12 feet of lot 94 in 
the city of Dubuque. This : sale, and the deed sa far as it is based 
thereon, must be held void for uncertainty and insufficiency of descrip- 
tion. Section 821 of the Code requires land to be assessed by "a de- 
scription suflBcient to identify it," and the sale, notice, and deèd must 
also properly;describe the propërty. Roberts v. Deeds, 57 lowa, 320, 10 
N. W. Èep. 740. If the premises hâd been described as the "South 
middle fifth or fourth of lot 94," it could be ascertained what part of 
the lot was intended to be sold. But it cannot be determined from the 
description actually found in the deed what part of the lot was assessed 
and sold. ,The officiai map of the city shows that lot 94 contains 94 
6-12 feetj and no more. Dividing this lot, as is frequently done in de- 
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scribing lots in DuLuque^ iûto fifibs, and we bave the north, nortb mid- 
dle, middle, south middle, and south fifths, and each of thèse portions 
would contain only 18 54-60 feet, wliereas the deed calls for the south 
middle 31 2-12 feet. Should the division be made into four parts, 
which is the least number that wonld include the description of south 
middle, and still the several portions would only hâve a frontage of 23 
30-48 feet. The description actually found in tbe deed could only be 
met by showing that lot No. 94 contained either a north, north middle, 
south middle, and south 31 2-12 feet, or 124 8-12 feet in ail, or a 
north, north middle, middle, south middle, and south 31 2-12 feet, or 
155 10-12 feet in ail; but, as already stated, the lot contains only 94 
6-12 feet, and it is therefore impossible to apply the description to any 
defined or ascertainable portion of the whole lot, and consequently the 
deed isvoid as to the sale of 1877. At the sale made Decemberô, 1875, 
the promises sold are described as the " undivided one-fifteenth of the north 
thirty feet of the south thirty-two 3-12 feet of lot ninety-four," etc. The 
south 32 3-12 feet of the lot can be ascertained and definitely located, 
and, this being donc, the north 30 feet of such location can in turn be 
ascertained and located, and this description is therefore sufficient. 

It is, however, urged by défendants' counsel that complainant cannot 
seek relief in this cause touching the undivided one-fifteenth of said 30 
feet, because be could, under this sale, be held only to bave acquired an 
undivided one-fifteenth interest, and that the title thereto cannot be 
quieted, for the reason that complainant cannot, as the owner of an un- 
divided interest, turn ont of possession the owners of the other undivided 
interests, but complainant must hâve recourse to a proceeding in parti- 
tion. The mère fact, however, that the court would not award a writ of 
possession to the owner of the undivided interest, does not prevent the 
complainant from ascertaining and quieting bis title to the undivided in- 
terest claimed by him in the présent action. The défendants are deny- 
ing his right and title to any and ail parts and interests in the promises, 
and this question can be heard and adjudicated in the présent suit without 
référence to the question of the mère right of possession. Partition pro- 
ceedings are primarily intended to bring about a division among sev- 
eral owners. A person who claims to be the owner of au undivided in- 
terest, but wbose claim is contested, may désire to bave this question 
settled without forcing a division of the property, and this be may cer- 
tainly do by a bill to quiet his right to the undivided interest. It is there- 
fore open to the complainant to establish his interest in and title to an Un- 
divided one-filteenth of the promises in question in the présent suit. As 
évidence of his title to the undivided one-tilteenth, complainant relies on 
the deed of the county treasurer dated December 6, 1883, and recorded 
December 7th, the sale having been made December 5, 1875. As al- 
ready stated, under the statute the purchaser bas at the utmost eight 
years, or at the least seven years, nine months, and ninety days from the 
day of sale to perfect his évidence of title and bring suit for the recovery 
of the' property. If the purchaœr pennits this time to elapse without 
perfecting bis title and bringing suit, if the owner of the feertitle is in 
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possession, he has by his own lâches and neglect defeated the right he 
would otherwise acquire under the tax sale. Section 897 of the Code 
provides that "the deed shall be signed by the treasurer in his officiai 
capacity, and acknowledged by him before some officer authorized to 
take acknowledgments of deeds; and, when substantially thus executed 
and recorded in the proper record of titles to real estate, shall vest in 
the purchaseraU the right, title, interesl, and estate of the former owner," 
etc. ïo vest the title in the tax purchaser the deed must be signed by 
the treasurer, be acknowledged by him, and be recorded in the proper 
record of titles. Thèse are the essentiels to give validity to the deed, 
and it is incumbent upon the purchaser to thus complète the évidence of 
his title within the eight years allowed him vvithin which to bring suit 
for possession. Until the deed is signed, acknowledged, and recorded 
the title under the deed does not vest in the purchaser, and until it does 
so vest, he cannot maintain an action for possession. If the tax pur- 
chaser, through his own lâches, permits the statu tory limitation to expire 
without completing the requisite évidence of his pUrchase, and bringing 
the necessary suit for possession, he can dérive no benefit from his pur- 
chase at the tax sale. In the présent case the tax deed was not recorded 
until more than eight years after the date of the sale, even if it be ad- 
mitted that it was signed within the requisite periodj so that the évidence 
of title was not completed within the requisite time, and the deed did 
not vest the title in the purchaser within the time limited for the bring- 
ing suit against the fee-otyner in actual possession. 

As to the suit itself, it cannot be deemed to hâve been broUght, so far 
as the title under the county treasurer's deed is at issue therein, until 
the supplemental pétition setting up the exécution and delivery of this 
deed was filed, which was in March, 1884, after the expiration of full 
eight years from the date of the sale. The suit as originally brought was 
not based upon this deed, nor upon the sale for county taxes, and until 
by the filing of the supplemental pétition complainant counted thereon, 
it cannot by any possibility be held that there was an action pending 
thereon, within the meaning of section 902. The lapse of time must 
therefore be held to be a bar to complainant's suit upon the county treas- 
urer's deed, so far as the sameis based upon the sale of the undivided one- 
fifteenth, made December 6, 1876. If thèse views are correct, il foUows 
that under the facts recited and set forth in complainant's bill, it appears 
that complainant cannot sustain his daim to'be the owner of either the 
whole or any part of the premises in the bill described, and therefore, 
as the record stands, the défendants are entitled to hâve the bill dis- 
missed, so far as the same seeks a decree quieting the title in complain- 
ant. The bill, bowever, prays that in case the question of title is ad- 
judged adversely to complainant he may hâve a decree makingthe amount 
he has expended in the payment of taxes a lien upon the property, and 
the demurrer présents the question whether complainant shows himself 
entitled to relief in this particular. It will be reniera bered that the case 
is not one wherein the property owner appeals to a court of equity for 
relief against a tax sale. The défendants seek no affirmative aid from 
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the court, but simply. deny complainant's claim, and pray to be dis- 
missed. When the property owner appeals to a court of equity for aid 
in setting aside a tax sale or tax deed, it is then within the power of the 
court to require the complainant to do equity in the premises before 
granting hiin affirmative aid. When, however, the property owner does 
not appeal to equity, but stands upon his légal rights, then the party 
who seeks to coinpel him to pay the amount advanced for the taxes must 
maintain his claim upon his légal rights. In Everett v. Beebe, 37 lowa, 
452, it was held, construing section 784 of the Revision of 1860, which 
is re-enacted as section 897 of the Code, that the tax deed vests in the pur- 
chaser ail the right, title, interest, and estate of the former owner in the 
land conveyed, and also ail the right, title, interest, and claim of the 
state and county thereto, and.this formed the basis of the right of the 
tax purchaser to recover the taxes paid by him in cases wherein the right 
to redeem was held to exist. In Roberts v. Deéds, 57 lowa, 320, 10 N. 
W. Rep, 740, it was ruled that this principle could only be applied where, , 
there was a valid tax assessed, and that where the description in the deed 
and assessment was insufficient and void for uncertainty, then the sale 
transferred nothing to the purchaser, and that he could not recover the 
tax as the transférée of the state and county. Under the rule of this 
case the complainant herein cannot recover for the amounts paid on the 
defective sale of the 14-15 of the south middle 31 3-12 feet of lot 94, 
the description being void for uncertainty. The sale made December 6, 
1875, of the undivided one-tifteenth, being a valid sale, would, if the 
purchaser had taken his deed and recorded the same within the proper 
time, hâve transferred to him the interest, right, and title of the owner, 
and of the state and county. Through his own lâches the purchaser did 
not pertiect the évidence of his title within the requisite tinie, so as to 
complète the transfer of the owner's title to himself, and the question 
arises whether the deed conveys the interest of the state and county. 
Assuming that it does, it is' nevertheless true that complainant cannot, 
as against the défendant Nightingale, recover for taxes paid more than 
five years befote the suit was brought. Brown v. Painter, 44 lowa, 368; 
Sex,ton V. Peck, 48 lowa, 250. Is complainant entitled to this relief 
against the défendant Stout? He was not the owner of the property 
when the taxes were assessed thereon, and he was not, either at lawior 
in equity, under obligation to pay the same. The title of the property 
passed tb him on the 15th of September, 1883, and to bind the property 
in his hands, assuming him to hâve been a purchaser for value, it must 
be shown that at that date the complainant had a lien on the land for the 
taxes paid by him. On the 15th of September, 1883, there was not 
pending any suit baséd upon the sales made by the county treasurer, 
and there was therefore no lis pendens affecting Stout, so far as the county 
and state taxes were concerned. If the taxes had not been paid by any 
one, the lien therefor in favor of the county and state would haye fol- 
lowed the land, and bound the same when conveyed to Stout. Whether 
ihe failure of the complainant to perfect the évidence of his title by not 
procuring and recording his deed until after the expiration of the eight 
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years from the day of sale afifects his rights as a transférée of the lien of 
the state and county cannot be determined upon the record as now pre- 
sented, The rights of Stout in this particular, whatever they may be, are 
baSed upon the assumption that he is an actual ownerby purchaseofthe 
premises, but the bill avers that the transfer to him is colbrable only, and 
that he holds the title for his co-defendant, and the court cannot assume 
the cotitrary, This question of the actual ownership by Stout of the 
realty may bave a bearing upon the right, if any, of complainant to re- 
cover for the eity taxes alleged to hâve been paid by him, and the con- 
sidération thereof will not be entered upon at this -time, the more es- 
pecially that the court believes that the parties will now be enabled to 
reach an arnica ble adjustment on thèse questions touching the repayment 
of the sums paid by complainant for the real interest and benefit of the 
true owner of the property, whoever that may in fact be. Certainly it 
would seem that a fair compromise thereon would be to the best interests 
of ail, rather than to incur the expense of prolonged litigation over the 
mère question of the amount to be repaid to complainant. 



Hazzars V. O'Bannon, Collector. 
(OireuU Court, S. L. Missouri, E. D. Deceniber 18, 1888. 

1. Taxation— AsBBSSMENT—IiiiiEGALiTT— Remédies— Injunctick. 

A bill to eajoin a levyon personalty under atax-bill, pending eerfiorarf x>ro- 
ceedings against tbe board of equahzation to correct tbe assessment, which 
allégea that the assessor illegàlly, willfuUy, and erroneously assessed com- 
plainant's land at a flctitious and spéculative value, more than double the 
valuation of other like lands in tbe county, assessing wild lands and landa 
having no minerai, the same as improved and minerai lands, shows a fraudu- 
lent assessment, and, the writ under wbicb défendant seeks to collect the tax 
not being void, and therefore protecting him against a suit for trespass, the 
injunction 'will be granted as to sucb an amount as is claimed to be excessive. 

2. Samb— PENnENCT op Action to Correct Assessment. 

An îbjunctidn to restrain the collection of a tax alleged to hâve been fraud- 
ulently assessed, will not be refused on the ground that a proceeding by cer- 
iioranto correct the assessment is pending in the state court, since the mo^ 
tives which may hâve actuated the assessor in making the assessment are not 
open to review in the eertiorari proceeding. 

8. Same — FailuiIb op Assessor to Cali, for Statement. 

The omission of the assessor to call at complainant's office for a statement 
of bis taxabljO property, and to leave a notice as provided by the statute, does 
not aftect the validity of the assessment; sach provisions being merely direc- 
tory. 

In Equity. On motion for preliminary injunction. 

Bill by Rowland Hazzard against Thomas O'Bannon, collector of Mad- 
ison county, Mo., to restrain a levy under a tax-bill on certain personal 
property of complainant. 

John W. Noble and Johnson à Lentu, for complainant. 
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George D. Reynolds V-nd R. A. Anthony, for défendant. 

Thayee, J. This case cornes before the court on an application fora 
preliminary injunction to restrain the défendant, who is coUectorof taxes 
for Madison county, Mo., from; making a levy nnder a tax-bill upon cer- 
tain Personal property belonging to the complainant. Complaina^t's 
property, situated in Madison county, was heretofore assessed for taxa- 
tion for the year 1888 by the county assessor at the sum of about $400,- 
000. From the assessment so made complainant appealed to the county 
board of equalization, which reduced the assessment in the neighborhood 
of $40,0Q0. Thereafter complainant sued'out a writ of certimari in the 
circuit court of Madison county, Mo., to obtain a review of the action 
of the board of equalization, which proceeding is still pending. The de- 
fendant has recently served notice on the complainant of his intention 
to levy on the complainant's personal property to enforce tho state and 
county taxes which are claimed to be due under said assessment. 

The application for an injunction is based in part on the ground that 

. thetax about to be enforped was illegaUy assesse^i and that the proceeding 
already pending to test its legality is as yet undeteirmined, and that great 
injury may be done to the complainant if the threatenpd levy is made 
before the validity of the tax is determined. It has been held in this 
state that an injunction may be granted to resstrain the collection of atax 
that has been levied, at a higher rate than the law permits, (^Amdd v. Hawk- 
ins, 95 Mo. 470, 8S. W. Rep. 718; Overall v JRuenzi, 67 Mo, 206;) or to 
restrain the collection of a tax imposed pn property that is not subject to 
taxatioûy because it lies outside of the taxing district, {Ewing v. Board, 72 
Mo. 438;) or to restraii» the collection of a tax imposed on per^onalty situ- 
ated outeide of the state, and not subject to taxation hère for that reason, 

. {Valle w. Ziegl^, 84 Mo. 217.) Thèse décisions are in harmony with the 
gênerai rule that prevails elsewhere, that the collection of a tax may be 

.. rest;rained if it is based on an assessment that is clearly void. The rule 
is also r^cognized in this state, and it is so held elsewhere, that a tax 
founded on a fjaudulent assessment may be enjoined. By a fraudulept 
assessment is meant an assessment that is purposely made too, high, with 
a view of casting an undue proportion of the public burden^ on a certain 
tax-payer, or an assessrpent made in pursuance of a rule of valuation 
adopted iby the assessor that is designed to operate unequally in the dis- 
tribution of taxation. Ounimings y. Bank,' 101 U. S. 154; HamUUm v. 
RosmblaMt 8 Mo. App. 240, 241; Radfic Hôtel v. Lieb, 83 ïll. 602; Mer- 
riU v:..S:umphrey,MMich. 172; Cooley, Tax'n, (2d Ed.) 784, 785, and 
cases cited. But in the absence of actual bad faith, or of such an utter 
disregard of officiai d;Uty a^ to amouut tobad faith, on the p^rt of the as- 
sessor or board ofassessors, the collection of a tax-bill cannqt be enjoined 
because through au error of judgment the assessment on which it is based 
is too high, either cpnsidered by itself or in comparison with other as- 
sessments on similar property; nor can a tax-bill be enjoined because 
the assessment was conducted irregularJy or erroneously, unless the error 
isso far vital as to rende? the assessment voi(i> Hamiltmi y, Rosenblatt, 



856 FEDEEAL EEPOETEB. 

supra; EveriWs Appeal, 71 Pa. St. 216; Kdly v. Pittsburgh, 104 U. S. 78^ 
and cases eited; Meyer v. Rosenhlatt, 8 Mo. App. 602; Cooley, Tax'n, 
(2d Ed.) 748, 775, and cases cited. It is also well settled that the sole 
remedy for an excessive or unequal assessmentwhich bas resulted merely 
from an errer ôf jiidgment without the violation of any rule of law, is by 
an appeal to boards of review or equalization, when the state bas created 
such boards for the purpose of correcting erroneous assessmeuts; and it 
is generally held that the décision of such boards as to the value of prop- 
erty , and as to whether assessments are uniform in amount, are conclu- 
sive upon the tax-payer, Cooley, Tax'n, 748, and cases cited. 

In View of thèse principles it becomes necessary to détermine whether 
the bill shows the assessment involved in this case to be so far illégal or 
affected by fraud as to warrant a court of equity in interfering by injunc- 
tion with the collection of the tax in question. It is first alleged that 
the assessor, before niakiug the assessment, did not call at the complain- 
ant's office or résidence and demand a correct statement of ail his taxable 
property , or leave a notice at his office or résidence requiring him to make 
out a sworn statement of such property, as the law directs him to do. I 
do not regard the omission of thèse acts as affecting the ■ validity of the 
assessment. The provisions ôf the statu te alluded to are directory, 
and, if not complied with, the assessment is to that extent irregularly 
made, but it is not invalidated. The next charge is that the constitu- 
tion of the State of Missouri requires taxes to be "uniform on the same 
class of subjects," and furlher requires property to be taxed "in propor- 
tion to its value," but that in the présent instance the assessor "arbitra- 
rily, and without regard to equality or justice, affixed a fiotitious and 
spéculative value upon ail the complainant's real estate'' in Madison 
county, and did assess his land "in excess of its real value, and at values 
much larger proportionately than the assessed value of other real prop- 
erty in the county;" that the aggregate value of ail complainant's prop- 
erty situated in Madison county is $165,350, but that the assessor, "il- 
legally and willfuUy * * * did erroneously and unjustly assess said 
land at $400,000, that is to say, at more than double a reasonable and 
just valuation, and much more than double the valuation of other and 
like lands in said county as assessed by said assessor." The bill also 
charges that the assessor groupéd together lands situated in a town, and 
covered with buildings and other improvements, and minerai lands, and 
wild and unimproved lands, and, "without any discrimination between 
them as to value," assessed the whole at a sum largely in excess of their 
trae value; that he grouped together about 2,200 acres of minerai land, 
1,000 acres of improved farming land, and 11,800 acres of wild and un- 
improved lands having no value as minerai land, and "illegally and will- 
fully treated ail said lands as minerai yielding lands, and placed the im- 
proved farm lands and wild lands at values much in excess of an V other 
lands in the coUnty of similar quality and value, ahd much in excess of 
their real or aôtual cash value." I regard that portion of the bill to which 
I hâve last alluded (and only a portion of which is hère quoted) as 
charging in effect that the county assessor, intentionally or by a reck- 
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less and willful disregard 6f his duty, placed a higher valuation on com- 
plainant's property than on similar and equally valuable property of 
other tax-payers, and that he also valued it for the purpose of taxation 
above its real or actual cash value. If that be true, he intentionally 
violated the duty imposed on him by law, and the assessment, so far as 
complainant is concerned, was fraudulent. In such cases, as has been 
before stated, it is held that a court of equity may restrain the collection 
of so much at least of the tax bas.ed on the fraudulent assessment as is 
excessive. It is insisted, however, that an injunetion ought not to issue 
in the présent instance, because the application is for an order to restrain 
a threatened seizure and sale of personalty, and not realty. There are 
several cases in this state, to-wit, Deane v. Todd, 22 Mo. 92; Sayre v 
TompUns, 23 Mo. 445, and Lochwood v. St. Louis, 24 Mo. 20, holding that 
an injunetion ought not to issue to restrain the seizure and sale of Per- 
sonal property for taxes illegally assessed; but this rule applies, as I 
understand, in that class of cases where the tax-bill under which the levy 
is about to be made is so utterly void that it would not protect the col- 
lector against a suit for trespass. In that class of cases the remedy at law 
ia deemed adéquate. In the présent case I bave no doiibt that the pro- 
cess under which the défendant proposes to proceed is so far valid that 
it would proteçt him against any suit for trespass which the complain- 
ant might bring.' The complainant is therefore without an adéquate 
remedy for the threatened wrong, unless a restraining order is granted. 
It should be further remarked that in a later case {Valle v, Ziegler, supra) 
the suprême court of this state has sanctioned the practice of granting an 
injunetion to restrain the collection of an illégal tax levied on personal 
property . My conclusion is, therefore, that a temporary injunetion ought 
to be awarded, to restrain for the présent the collection of so rouch of the 
tax as is claimed to be excessive. It is not apparent to me that the 
granting of such an order will seriously embarrass the county. as itonly 
afifects a portion of the tax claimed to be due from one tax-payer, while 
it is apparent that, if the charges contained in this bill are true, the com- 
plainant is entitled to redress. Nor is it apparent that the pendency of 
the certiorari proceeding will be liable to lead to any conflict of jurisdic- 
tion, considering the narrow range of questions that may be reviewed in 
that proceeding. In that proceeding, as I understand the law, the mo- 
tives which may hâve actuated the assessor in œaking the assessment 
cannot be inquired into, while in this proceeding that is the main sub- 
ject for considération. Furthermore, the fact that a levy has been threat- 
ened before the certiorari proceeding can be heard which may seriously 
«mbarrass complainant's business opérations, is an additional reason for 
prohibiting such action. I shall accordingly enter an order restraining 
the défendant from levying upon or selling any of complainant's prop- 
erty with a view of enforcing the tax. This order will only continue in 
force for five days from this date, unless in the mean tirae complainant 
shall bave paid to défendant on account a sum equal to the taxes at the 
Tate fixed by law on a valuation of $200,000, which was the assessment 
ior 1886, as I understand, upon complainant's property in Madison 
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oounty. If such payment is made, the restraining order will continue 
in force until further directions be given. The défendant may at any 
time hereafter apply to hâve the injunction dissolved or modified. 



EicE V. RicE et al.^ 
(C^euii Court, S. Belatcare. December 12, 1888.) 

1. Vbndob atstd Vendée — Vendok's Lien. 

The English doctrine of the vendor's équitable lien for tinpaîd purchase 
money, uçon an absolute conyeyance of land, bas not been generally adopted 
in the United States, and this court will not enforce the lien in a state where 
it bas not been established by statute, or is not recognized as in force by the 
State tribunals. A secret lien is a dangerous one and not entitled to favor, 
especially in a "State where every f acility is afforded for the recording and 
préservation of liens, or of giving notice to the world of their existence. 
9. Sahe — Waiver of Lien. 

A vendor of land took f rom his véndee a note indorsed by a third party for 
an unpaid portion of the purchase money. The veudee mortgaged the land, 
which was afterwards sold at sheriff's sale under one of the mortgages to the 
mortgagee. At the time of the mortgage and sale the land was treated by ail the 
parties, who were living in intimate relations, as unincumbered, and it was 
testifled that the joint note was taken to secure the sum still owing, and that 
the vendor had given no notice to themortgagee, until after the mortgage, of 
any claim against the land. Seld, that the vendor had taken tbe security of a 
third person, and waived his lien on the land for the amount unpaid. 

In Equity. 

Bill by James H. Rice against John V. Rice and Josiah Morris, to en- 
force a vendor's lien on lands owned by défendant Morris. 
George H, Botes and Edward G. Bradford, for complainant. 
Wm. C. Spruance and Anthony Hîggins, for défendant. 

Wales, J. This suit is brought to establish and enforce a vendor's 
lien on certain lands, with an iron foundry erected thereon, in the city 
of Wilmington, now owned by the défendant Morris. James H. Rice, 
the complainant, and John V Rice, one of the défendants, on the lOth 
of September, 1864, were copartners in the business of iron founders at 
the foundry aforesaid, and seized in fee of said lands; and on that day 
Jairies H. Rice and John V. Rice, by an agreement and indenture in writ- 
ing under their hands and seals, dissolved their partnership, and James 
sold to John the undivided part and share of James "in the joint trade 
and of ail the propërty, goods, wares, merchandise, money, debts, and ef- 
fects thereto belonging, or in anywise appertaiiiing, or in which the said 
James H. Rice has any right, title, or interest by virtue of said copart- 
nership, and aÙ the right, title, and use of James H. Rice of, in, and to 
the said capital, joint stock, propërty, efiects, money, and debts, and any 
and every part thereof, and ail the profits, gains, and proceeds thereof." 

•Reported by Mark Wilks Collet, Esq., of the Philadelphia bar. 
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By theagreemept James appointed John hîs attorney to wind up the 
business, and covenapted nottp interfère with Johnthereinj and in consid- 
ération tiiereof John covenanted to pay James$600 in eachyearfor 10 years 
from said date, if James should so long live, in semi-annua] payments 
of $300 each; and $5,000 at the end of the said 10 years if James were 
then living, but, if he were then dead, to pay to the personal représenta- 
tives of James the $5,000, less the sum of $300 for each year aiter the date 
of said agreement until the death of James. In conclusion, John cove- 
nanted to pay ail the partnership debts, and to indemnify James from 
ail liability on account of them. On the same day, September 10, 1864, 
John gave to James the joint note of himself and Théodore Hyatt^of 
which the following is a copy: 

""West Chestee, September lOth, 1864. 

"Ten years after date we promise to pay to James H. Rice five tbousand 
dollars, without défalcation, for value received, Bul ject, however, to the con- 
ditions expreased in the article of agreement between James H. Rice and John 
V. Kice, bearing this date. 

"$5.000.00. [Signed] J. V. Eioe, 

"THEO. Hyatt." 

Seven months afterwards, on the lOth of April, 1865, James conveyed 
the said real estate to John, by a deed of bargain and sale, for the con- 
sidération, of $5,000, the receipt of which sum is duly acknowledged. 
The complainant aays that this deed was prepared for exécution at the 
time pf ,making the agreement of dissolution of partnership, and as part 
of that transaction, but was not in fact executed until the day of its 
date. Within less than two years and a half after the exécution and de- 
livery of thi^ deed, the défendant John V. Rice borrowed from the de- 
fendant Morris several sums of money, to secure the pay ment of, which 
he gave to Morris three several mortgages on the foundry property, as 
foUows: one dated February 6, 1866, for $12,000; one dated Septem- 
ber 22, 1866, for $3,000; and a third, dated September 2, 1867, for 
$10,000 , ail of which mortgages were duly recorded. On this last mort- 
gage Morris recovered a judgment, on a writ oisàre fadas, in the superior 
court of Delaware, for New Castle county, at the November term, 1875, 
against John ^'. Rice and wilé, and under a writ of levari fadas to the 
May term. 1876, on said judgment, the sheriff sold the property described 
in the mortgage to the défendant Morris, for $3,100, subject to the first 
two mortgages. The sale was confirmed by the court-, and the sheriff, 
by deed, dated June 6, 1876, conveyed the property to Morris, who still 
owns it. The complainant allèges that Morris accepted the three mort^ 
gages, and afteïwards became the purchaser of the real estaté, with full 
knowiedge and notice that the considération money, and its interest, for 
which the complainant had conveyed the property to John V. Rice, had 
never been paid, and therefore took and holds the property subject to an 
équitable lien in favor of the complainant for the unpaid purchase money 
and interest; that John V. Rice is insolvent, and the conqplainant with- 
out remedy, except by enforcing said lien. The bill does not allège 
that the vendor's lien was expressly reserved, but claims that it exists 
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by the opération of law, from the fact that John V. Rice, the vendee, 
did not pay the considération money, and that Morris knew this fact 
■when he loaned the money, and also when he bought the property. 
Morris dénies that he took the mortgages, or purchased the property, 
with any knowledge or notice that the complainant had not been paid 
the $5,000. He also dénies that any such lien can exist, because (1) 
the complainant took for the purchase money the promissory note of 
John V. Rice, with Théodore Hyatt as surety, and accepted the same in 
lieu of ail liens or claims against the property, (2) that the said note has 
since been paid and satisfied by Hyatt; (3) that when Morris took the 
mortgages from John V. Rice, the latter assured him that the property 
was free and clear from ail liens and incumbrances, and this was verified 
by searches made by Morris' counsel; (4) that the right of a vendor of 
real estate to an équitable lien thereon for the unpaid purchase money, 
has never been recognized or adopted by the courts of Delaware, and no 
Buch right exists under the laws of that state. 

The English doctrine of the vendor's équitable lien for unpaid purchase 
money, upon an abi^olute conveyance of land, is adopted in some of the 
States, rejected in some, and remains undecided or doubtful in others. It is 
conceded that unless this doctrine is in force in Delaware this court cannot 
recognize and apply it in the présent case. It is also admittedon the part of 
the complainant that, so far as judicial décisions bave gone in Delaware, the 
question is an opèn one. In Buddv. Busti, 1 Har. (Del.) 69, the ques- 
tion of the existence of the lien was directly made to the court of appeals, 
and appears to bave been the only one argued by the able and learned 
counsel who took part in the discussion. The whole law relating to the 
subject was brought under review, and, after a full considération, a ma- 
jority of the court were disinclined to accept the doctrine as a part of the 
law of Delaware. The court beiow had decidedly refused to recognize it. 
This was iû 1833, and, so far as we are informed, no application to en- 
force this lien has been made to the court of chancery of Delaware from 
that day to this. In Godvdn v. Collins, 3 Del. Ch. 199, to a bill for the 
spécifie performance of a contract for the sale of land, the défense was 
made that the pàyment of the purchase money was not in anj' manner 
secured to the vendor, to which it was replied that he was made secure 
by the vendor'ë lien. In referring to this, Chancellor Bâtes said: 

" ïhis, if true, would aiiord only a precarious security, since the vendor's 
lien d ces not foUowland into the bands of a purchaser for value without notice. 
But wbether what is known in England as tlie • vendor's lien,' is recognized 
liere, remains in doubt since the case of Budd v. Busti, in the court of errors 
and appeals. In that case, though the décision went upon other groimds, a 
majority of the judges expressed opinions decidedly adverse tothe récognition 
in this state of a vendor's lien for purchase money. ïhe policy of our law is 
against liens not of record, and the necessity for the vendor's lien is practicaliy 
Buperseded by the long-settled and uniform habit of our people to take spécial 
securjtles for unpaid purchase maney." 

On appeal the decree in Godvnn v. Collins was affirmed. 4 Houst. 28.. 
This last case came down to the year 1869. It has been generally under- 
Btood that the suprême court of the United States will not consider the 
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lien as existing in any state unless it has been previously adopted by the 
law, or is recognized by the courts of the state in which the land sought 
to be charged is situated. Ahrend v. Odiome, 118 Mass. 267; Brown v. 
GUman, 4 Wheat. 290; Bayley v. Oreenleaf, 7 Wheat. 46; McLearn v. Mo- 
Ldlan, 10 Pet. 640; ChiMon v. Braidm, 2 Black, 458; Gordova v. Hood, 
17 Wall. 1. It may be reasonably assumed that the court, in adopting 
this course, was governed by the considération that it had no power to 
create or impose a lien growing out of the mère relation of vendor and 
vendee of real property, which had not already been recognized or estab- 
lished by the law of the state. In ail matters relatmg to the exécution 
and construction of deeds, wills and contracts for the sale and disposition 
of real property, the courts of the United States, in entertaining jurisdic- 
tion of controversies arising from any of thèse causes, will be guided and 
controlled by local laws and adjudications. Thus, in Danid v. Whar- 
tenby, 17 Wall. 641 , which was on a writ of error to the circuit court of 
the United States for the district of Delaware, in an action of ejectment, 
the contention of the défendants below being that, in the construction of 
a will under which both parties claimed title, the rule in SheUey^s Case 
applied, the court expressly took notice of the fact that that rule was in 
force in Delaware, although it had been abolished in most of the states 
of our Union. So in Cordova v. Hood, supra, the court held that the 
vendor's lien was a part of the law of Texas, and decided accordingly. 
In view of what was said, as well as of what was left unsaid, in Bvdd v. 
Busti, and of the pregnant remarks of Chancellor Baïes, above quoted, 
the question of vendor's lien in Delaware can hardly be said to be an 
open one. If such a lien was ever known to be in force there, of which 
there is mueh doubt, it has lain dormant, or become obsolète; and for 
the reasons already suggested we do not think that this court would be 
justified at this late day in reviving and applying it. A secret lien is a 
dangerous one, and is not entitled to favor, especially in a state where 
every facility is afforded for the recording and préservation of incum- 
brances, and of giving notice to the world of their existence. The en- 
forcement of such a lien is fraught with danger to the innocent purchaser, 
since it may put it into the hands of a fraudulent vendor to fasten it on 
land which has been bought and paid for in good faith, when, after the 
lapse of time and the loss of évidence, the purchaser may be unable to 
prove the real history of the transaction. In the case at bar it is some- 
what remarkable that, at the distance of nearly a quarter of a century from 
the date of the articles of agreement between the complainant and John 
V. Rice, ail the material witnesses, with one exception, survived to testify 
concerning the actual terms on which the property was conveyed to John 
V. Rice, and the intention of both vendor and vendee at the time of the 
exécution of the deed. Their testimony on the main issue is conflicting, 
but after a careful examination of the évidence we hâve had no difficulty 
in coming to a satisfactory conclusion on the facts. 

Even admitting the law of England, respecting the lien of vendors for 
the purchase money after the exécution of a deed, to be the law of Dela- 
ware, — a point we do not mean to décide, — we think it perfectly clear, on 
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the évidence, as did the court in IBroim v. GUman, supra, that no lien 
was retâinttî, and none was intendâd to be retained, by the complainant 
in thi8'6asé.i We are also of the opinion that the lien did not attach by 
intplication by opération of law, and that, if it could be said ever to bave 
attached, it was waived by the act of the complainant in taking the se- 
curity of a, third person for the payaient of the purchase money. The 
relationship of and between the parties to this suit, — that of brothers and 
brothers-in-law, — the qualified admissions of John V. Rice that he may 
hâve told Morris at the time the mortgages were given that the land was 
free and unincumbered, and the téstimony of Hyatt and Carter that the 
joint note was taken by the complainant as security for the considération 
named in the deed, so that Johii V. Rice would be better able to borrow 
money outside on mortgage, and the settlement of the action brought on 
the note, convince us that, under the broadest application of the law 
of vendor's lien, the proofs do not sustain the allégations of the bill. 
The complainant says that he mentioned bis claim for the unpaid pur- 
chase money to Morris somewh ère between 1873 and 1875, — long after 
Morris had loaned bis money and tàken the mortgages; while Morris dé- 
nies that he ever had any notice, or knowledge of the claim, uutil shortly 
before the bringing of this suit. Morris was in Galifornia before and at 
the time when the Rice brothers dissolved their partnership, and did not 
return until after the negotiations for the sale of the foundry had been 
completed. AU the parties, including the witnesses Hyatt and Carter, 
lived together under the same roof, at West Chester, for several months 
subséquent to the sale; and during many years thereafter John V. Rice 
and bis family were supported by Morris, at whose house, in Salem, Ni 
J., the complainant was also a fréquent guest. The dissolution of the 
partnership, the transfer of the property and business of the ârm to John 
V. Rice, and the conditions on which thèse changes were made, were more 
or less discussed in the family councils, and the witnesses are thus able 
to speak of them with some degree of certainty. John V. Rice is only a 
nominal défendant, and does not appear to advantage as a witness, while 
the complainant's téstimony is overweighed by that of Hyatt, Carter and 
Morris. The complainant received some interest on the note from John 
V. Rice; and Hyatt swears that,. when the action on the note was begun, 
hfl had, in various ways, paid to the complainant as much as $4,600; 
and the proof is uncontradicted that that action^ as far as Hyatt was con- 
cerned, was settled by bis paying to the complainant the sum of $600. 
Mr. Morris appears to bave been a gênerons benefactor to the Rice broth- 
ers, and, if there was any déception practiced on the complainant, in the 
sale and transfer of the foundry property, it was caused by the complain- 
ant's own fault in neglecting to take a mortgage for the purchase money, 
and tfusting to the security afforded by the note of his brother and Hyatt. 
A decree wUl be entered dismisàng the bill with costs. 



HBBCANTILB TRUST & DEP. CO. V. BHODE ISLAND HOSFITAL TBD8X CO. 863 



Meboantiui Tbiist & Defosit Co. et al. v. Rsode Island Hosfi- 
TAL Teust Co. et ai. 

((MreuH Court, D. Bhode Island. September 29, 1888.) 

1. WiLi-s— Révocation — Btbth of Chixd. 

I UnderPnb. St. R. I. c. 183, § 13, which provides that a child born after the 
exécution of bis parent's will, "without having any provision made for him 
in such will," shall inherit as if tbe parent had died intestate, a will made by 
a married tnan, having no children, in which he gives hig sister a certain leg- 
acy in case of bis deatb leaving no children born of his wife, and a smaller 
legacy in case of his deatb leaving children born of said wife or their descend- 
ants, and in either event bequeaths ail the residue of his estate to his wife, 
does not make Buch provision for after-born children as will bar them from 
inheriting. 

2. Equity— Pleading — Dbicubbbb. 

A demurrer to a bill for want of equity will not lie when the complainant 
is entitled to part of the relief prayed for. 

In Equity. On demurrer to bill of the Mercantile Trust & Deposit 
Company and others against the Rhode Island Hospital Trust Company 
and others. 

Miner & EoeVcer, for complainants. 

Arnold Greme and Jas. TUlinghast, for défendants. 

CoLT, J . This case was heard upon the demurrer of the Rhode Island 
Hospital Trust Company. The principal ground of demurrer is want 
of equity in the bill. The bill is brought by the trustée and cestuia que 
trustent nnder the will of Carlotta I. Whipple, deceased, to obtain from 
the Rhode Island Hospital Trust Company certain personal property àl- 
leged to be a part of the trust property under said will. It appears from 
the bill ôf complaint that Jeremiah Whipple, husband of Carlotta, made 
a will, having at the time no children, and that afterwards a daughter, 
Sarah, was born, and that he died leaving his wife and his daughtér-sur- 
Viving. His wife proved his will, and was appointed executrix thereof. 
Afterwards she died, leaving a will which provided that ail her residu- 
ary estate, rèal and personaï, should go to her daughter, Sarah, and in 
case of the death of her daughter without children, the estate was devised 
to a trustée in trust for the children of her sister, EUen L. Norris. Sarah 
died intestate, and without issue. The Mercantile Trust & Deposit Com- 
pany has been appointed trustée under the will, and suit is now brought 
for the property claimed to be covered by the trust. 

The property in dispute belonged originally to Jeremiah Whipple. 
The défendant the Rhode Island Hospital Trust Company has possession 
of the fund, daiming to hold it either as administrator of Carlotta, or 
guàrdian of Sarah, or in both capacities. The reâl dispute is betwéen 
the complainants, who claim that the fund passéd under the will of Jere- 
miah Whipple to his wife Carlotta, and by her will to themselves as 
dëvisees, and the administrator and next of kin of Sarah, who claim that 
the birth of Sarah, after the exécution of her father's will, entitled hër. 
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under the law of Rhode Island, to take the same share in her father's es- 
tate as she would hare been_entitled to had he died intestate, nam^ly, 
two-thirds of the personalty and; ail the realty, subject to her mother's 
right of dower. Pub. St. R. I. c. 182, § 12. The statute reads as fol- 
lows: 

" Whenever any child shall be born after the exécution of his father's will 
or mother's will, without having any provision made for him in such will, he 
shall hâve a right and interest in the estate of his father or mother, in like 
tnanner as if the father or mother had died intestate, and the same shall be 
assigned to him accordingly. " 

The second, third, and fourth paragraphs of the will of Jeremiah 
Whipple are as foUows: 

"(2) In case I die leaving no children born of my wife, Carlotta laabel, nor 
any descendants of such children living at the time of my death, I give and 
bequeath to my sister, Sarah Smith Whipple, the sum of ten thousand dollars. 
(3) In case, however, of my having children born of my said wife, or their 
descendants living at the time of my death, then, instead of the bequest con- 
tained in the next preceding clause, I give to my said sister the sum of one 
thousand dollars. (4) I give, bequeath, and devise to my wife, Carlotta Isa- 
bel Whipple, ail the rest and residue of my property and estate, both real and 
Personal and mixed, of which I may be selzed and possessed at the timeof my 
death, to hâve and to hold the same to her and to her hoirs." 

Under the terms of this will no provision is made for the child or chil- 
dren of the testator. The statute says explicitly, and without qualifica- 
tion or limitation, that a child born after the exécution of the will, with- 
out having any provision made for him in the will, shall hâve a certain 
interest in the estate of the parent. Unless a construction is to be put 
upon this will whoUy at variance with its clear and unambiguous lan- 
guage, or unless a strained and unwarranted construction is to be given 
the words "provision made for him in such will," it cannot be said 
that Sarah Whipple was provided for in this instrument. Ail the prop- 
erty, with the exception of a legacy to his sister, is devised ahsolutelyto 
the testator's wife. If the child reçoives anything, it must be from the 
bounty of the mother, and not by reason of anything contained in the 
wiU. If a will were to bedrawn to which it was designed that the stat- 
ute should apply, in case a child was born after its exécution, it would 
be difficult to conceive of a rauch better form to follow than the will be- 
fore us. Clauses 2 and 3, where the testator refers to the fact of his leav- 
ing children, hâve, it seems to me, no bearing upon the question before 
us, whatever bearing they may hâve under the statutes of some other 
fitates. By no possible construction do paragraphs 2 and 3 make any 
provision for any child, while paragraph 4 gives the whole residue of the 
property to the mother. The statute of Pennsylvania on this subject is 
quite similar to Rhode Island. Walker v. Hall, 34 Pa. St. 483, was the 
case of a will giving ail the testator's property to the wife^ in which the 
follpwing language was used: "Having the utmost confidence in her in- 
tegrity, and believing that should a child be born to us she will do the 
utmost to rear it to the honor and glory of its parents," — and the court 
held that this was clearly no provision for the child. See, also, Hollings- 
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wffrth's Appecd, 61 Pa. St. 518; WiUard'a Estate, 68 Pa. St. 327. The 
statute bas been twice construed by the suprême court of Rhode Island, 
and we agrée with complainants' counselthat this court should foUow 
the décision of the highest court "of the state, and, as a gênerai rule, the 
latest décision on the subject. In Chace v. Chace, 6 R. I. 407, the will 
contained no référence to any children, and the court observes: 

"Upon the whole, we are of opinion that by the terms of the sixth section 
the législature intended to and did prescrite a rule of law that, if an after-born 
child is not provided for at ail in the will, he shall be let into his share of the 
jnherltance, and that without regard to the will or intent of the parent; and 
that, therefore, no évidence of such intent is admissible to defeat the child." 

It is contended by complainants that the later case of Potier v Brown, 
11 R. I. 232, is somewhat in confiict with Chace v. Chace. But I fail 
to discover any confiict in the two décisions. On the contrary, it would 
seem from the facts in the case thRt this last décision of the suprême 
court more strongly sustains the position of the défendants in this 
case than the earlier one. In Potier v Bromif the testator, by his will, 
gave a bequest of $2,000 in trust, the income to be used for his daughter 
until 20, or until married, but in case of her death under 20 or unmar- 
ried, the sum so held in trust, together with the accumulations thereon, 
was bequeathed in equal shares to her brothers and sisters then living. 
More than a year after the exécution was made a son was born, for whom 
no provision was made in the will, except the above-described contin- 
gency. The court held that the provision was not such as was contem- 
pkted by the statute, and that the son was entitled to share in his fa- 
ther's estate as in case of an intestacy. Chief Justice Durfee says: 

"Did the testator bimself regard the bequest as a provision for any child or 
children which might afterwards be born to him? We flnd but little reason 
for thinking he did. Upon the whole, we think it safer, and more consonant 
with the design of the statute, to décide that the bequest over is too precari- 
ous to be regarded as a provision for the after-born child so as to defeat his 
rlght under the statute to share in his father's estate, as if it were intestate; 
and accord ingly we do 80 décide." 

Stress is laid by the complainants upon the following language used by 
the court: 

"Doubtiess the idea of the statute is to supply an omission which may be 
presumed to hâve been unintentional. A parent naturally wishes to provide 
for ail his children. When, therefore, a parent makes a will without provid- 
ing in it for an after-born child, it may be presumed that the omission to pro- 
vide for him was not designed." 

It is argued from this that in the Jeremiah Whipple will the second 
and third clauses show that the testator had in mind the possibility of 
after-born children, and that in providing so bountifuUy for the mother 
he intended in fact to make provision for any after-born child. The diffi- 
culty with this reasoning is that in providing for the mother he did not 
in fact make any provision in his will for his after-born child. As for 
the language of the court, it is undoubtedly true that the statute is in- 
tended to supply an omission which may be presumed to be uninten-: 
tional, for the law would not présume that a parent would intentionally 
v.36F.no.l4— 55 
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omit to provide for an after-born child. But while this is the theory of 
the law, there is nothing in the opinion of PoUer v. Brown which goes to 
show that the intent of the testator may be shown, and may control in 
violation of the express provision of the statute. The statute itself says 
nothing about the intent of the testator governiiig, like the statute of Cal- 
ifornia for example, but it déclares without qualification that, if no pro- 
vision is made in the will, the child shaU still be entitled to a certain 
phare in the estate. It seems to me that the construction put upon the 
language of the court in Potter y. Brown by complainants' counsel is un- 
■warranted, and I find no couflict between that case and the earlier case 
of Ghace v. Chace. 

The will of Carlotta Whipple gives ail the residue of her estate to her 
daughter, Sarah, her heirs and assigns forever, and in the case of the 
death of her daughter without lôaving children, the property is to go to 
a trustée in trust for the three daughters of her sister, EUen L. Norris, 
the présent complainants. The efîect of a devise of this character is set- 
tled in Rhode Island, and the gift over must be held valid as an execu- 
tory devise. Bamey v. Arnold, 15 R. I. 78; Morgan v. Morgan, 5 Day, 
517. The complainants therefore may rightfully claim the share of the 
Personal property, which legally passed to Carlotta under the will of her 
husband, and which she devised by her own will. As for the other 
grounds of demurrer, I do not think they are well taken. The bill is 
not bad for multifariousn^ss, nor for want of necessary parties. Upon 
the case stated in the bill, as the complainants may be entitled to a part 
of the relief prayed for, though not to the whole, the demurrer must be 
overruled. 



Welles v. Labbabee d al. 

(dreuit Court, JT. D. lowa, JE, B. December 11, 1888.) 

1, Baiîkb— Nationai. Bajsks — Iksolvenot— Liabiutt op Stockholdebs — 
Pledgees. 

A pledgee of sbares of stock in a national bank, who does not appear, by the 

books of the bank or otherwise, to be the owner, is not liable tôt an assess- 

ment upon the shares on the insolvency of the bank, under Rev. St. U. 8. § 

6151, rendering shareholdetB liable for the debts of the association to the ex- 

I tent of the par value of their stock. 

S Same— Nakbd Trtjstees. 

One to whom the shares are assigued in trust as security for a debt due a 
third person, and following'whose name on the stock-book of the bank is the 
Word trustée," is not liable for the assessment under section 5151, and is aJso 
within the provision of section 6163, exempting from sucb liability persons 
holding stock as trustées. 

At Law. On demurrer to the answer. 

Action by E. P. Welles, receiver of the Commercial National Bank of 
Dubuque, against Frank Larrabee and the First National Bank of Mo- 
Gregor, to recover an assessment on shares of stock of the insolvent bank. 
Plaintiff demurs to the answer. 
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Thxmms l^degtaffaùd William Graham, for plaintiff. 
James 0. (koaby, for defendàuts. 

Shieas, J. From the averments in the pétition contaîned ît appears 
that the Commercial National Bank was a corporation orgauized under 
the act of congress, doing business at Dubuque, lowa; that on the 20th 
day of March, 1888, being insolvent, it ceased to do business, and the 
présent plaintiff was duly appointed receiver thereof by the comptroUer 
of the currency ; that the liabilities were found to exceed the assets of the 
bank, and on the 25th day of July, 1888, the comptroller made an assess- 
ment upon the shares of the capital stock of said bank of 100 per cent, 
opon the par value thereof, the same to be paid by August 25, 1888; 
that on the 20th day of March, 1888, the défendant Frank Larrabee> as 
trustée for the défendant the First National Bank of McGregor, was the 
owner of 100 shares of the capital stock of said Commercial National 
Bank of the par value of $10,000, wherefore judgment is asked against 
both défendants for said sum of $10,000. To this pétition the défendants 
answer, setting forth that previous to the 23d day of May, 1885, one J. 
K. Graves had becorae indebted to the First National Bank of McGregor 
în two loans of $5,000 each, evidenced by two promissory notes, and 
secured by the pledge of 100 shares of the capital stock of the Commer- 
cial Bank, the certificates being in the name of E, E. Graves, trustée, 
and by him assigned in blank; that on said 23d day of May, 1885, with 
a view to the extension of said loans, and for the securing the same, with 
the consent and by the direction of J. K. Graves, who was the real owner 
of said 100 shares of stock, the certificates named were surrendered to 
R. E. Graves, trustée, who was also président of the Commercial Bank, 
and a single new certificate of said 100 shares was issued to Frank Lar- 
rabee, trustée of the McGregor bank; that J K. Graves bas never paid 
bis indebtedness to said McGregor bank; that said Larrabee bas no inter- 
est whatever in said stock, but holds the same in trust for said J. K. 
Graves, and as collatéral security for the payment of said indebtedness 
to the McGregor bank due irom J. K. Graves, who is the real owner of 
said stock; and that beyond said certificate of shares he bas no estate or 
fonds pertaining to said trust, or belonging to said J. K. Giaves. To 
this answer the plaintiff demurs, and counsel hâve very fully argued the 
questions thereby presented for détermination. 

So far as the défendant bank is concerned, the question résolves itself 
into this: Can the pledgee of stock in a national bank, who holds the 
same solely as collatéral security for a debt due it from the real owner 
of the stock, be held liable for the assessments thereon, when the name 
of the pledgee as owner or holder of the shares bas never appeared upon 
the books of the bank, or even upon the certificates of stock? As to the 
défendant Larrabee the question is: Can a person who is not the owner 
of the stock, and has no bénéficiai interest therein, be held liable for the 
assessments thereon by reason of the fact that the shares hâve been as- 
signed to him to hold in trust, it appearing upon the proper books of the 
bank that he holds the same as trustée. 
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It may perhaps aid in reaching the true solution of thèse questions 
to state briefly some pi!.iciples which are fully recognized, touching the 
liability of stockholders and the grounds therefor. One of the purposes 
of a corporation is to enable those interested therein as shareholders to 
limit their liability for the indebtedness of the corporation. The statutes 
authorizing the création of the particular corporation usuaily fix the 
limit of such liability. In the case of national banks, the shareholders, 
in addition to being required to pay in the fuU amount of the stock sub- 
scribed for, are further liable, in case of need, for an amount equal to 
the face value of the stock held by them. In enforcing this liability the 
first principle recognized is that the actual owner of the stock may be 
held liable for the assessment upon the shares owned at the time of the 
failure of the corporation. This is upon the principle that the parties, 
who by reason of being the actual owners of the stock are entilled to the 
profits and benefits of the business carried on by the corporation, must 
respond to the burdens and debts up to the statutory limit. In the enforce- 
ment of this liability against stockholders it is well established that the 
actual owners of the corporate stock cannot shield themselves against 
such liability by putting the title of the stock in the name of some irre- 
sponsible third party. Creditors hâve the right to call upon the actual 
stockholders for contribution, and this right cannot be defeated by a 
merely colorable transfer of the légal title to some third party, who in 
fact holds the same for the benefit of the real owner of the stock. Thonip. 
Liab. Stockh. § 215, Johnson v. Laflin, 6 DiU. 75; McClarenv. Franciscus, 
43 Mo. 467; Bank v. Selon, 1 Pet. 302. 

It is a further recognized principle that a party who permits himself 
to be held out upon the books of the corporation as a shareholder in fact 
will, in favor of creditors, be held to be such. Parties dealing with a 
corporation bave a right to assuniie that ail persons shown by the books 
of the corporation to be stockholders, are bound for the liabilities of the 
corporation in the manner provided by the statutes under which the cor- 
poration is organized. If, therefore, a person knowingly permits his name 
to appear upon the stock-books as a shareholder in fact, he will be estopped 
in favor of creditors from denying liability In re Bank, 22 N. Y. 
17; Thomp. Liab. Stockh. §§ 160, 161. Thèse gênerai rules, and othera 
deducible from the adjudged cases, are ail based upon the foundation 
principle that the parties really interested as stockholders in corporations, 
and who as such are entitled to control and manage the afifairs of the 
corporation, and to receive and enjoy the profits of the corporate busi- 
ness, are bound to respond to the liability imposed by the statute, when 
the business of thecorporation has ceased to be profitable, and the ordinary 
assets are inadéquate to meet the just demands of creditors. The rights of 
creditors are fully met and protected if the statutory liability is enforced 
against ail who are in fact stockholders in the insolvent corporation, and 
against ail who hâve knowingly permitted their names to appear or con- 
tinue upon the corporate books as stockholders in fact, under such cir. 
cumstances as would justify third parties in assuming that they were 
stockholders. There is no principle of law or equity which justifies the 
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holding a person liable as a stoekholder in a corporation if in fact he is 
not one, unless he has knowingly permitted fais name to appear as a 
Btockholder, and thereby presumably misled parties dealing with tlie 
corporation. The liability sought to be enforeed is purely statutory, 
and the déclaration of the statute is that "the shareholders of every na- 
tional banking association shall be held individually responsible, equally 
and ratably, and not one for another, for ail contracts, debts, and en- 
gagements of such association to the extent of the amount of their stock 
therein at the par value thereof," etc. Section 5151, Re\ St. To be 
liable, the party charged must be a sharehblder, and by the construction 
placed upon thèse and similar provisions in other statutes it is held that 
the actual shareholder cannot escape liability by placing the légal title 
of his shares in the name of a third party, and that one who knowingly 
permits his name to be placed upon the corporate books as, an owner of 
stock, or who permits it to continue thereon aiter he has in fact sold his 
stock, will "be estopped from asserting that he is not a shareholder ia 
favor of creditors who might otherwise be misled. 

Applying thèse principles to the facts averred in the record of the prés- 
ent case, what is the resuit?' So far as the défendant bank is concerned 
it is not averred ^or claimed that its name ever appeared upon the books 
of the Commercial Bank as a shareholder, or that it ever held itself out 
in any way to be the owner in fact of the shares of stock upon which it 
is now sought to be made liable. There is nothing averred, therefore, 
that Works an estoppel upon the bank, and it may be heard to assert 
that it is not the actual owner of the stock in question. On part of plain- 
tiff it is argued that the facts averred in the answer show that the Mc- 
Gregor bank is the pledgee of the stock, and by reason of that fact must 
be held liable. If a person receives a transfer of stock, the légal title 
thereto being conveyed i.. him upon the corporate books, he becomes by 
his own act the apparent owner of the shares, and he cannot afterwarda 
show, as against creditors, that in fact the transfer was by way of secu- 
rity only Hak v. Walker, 31 lowa, 344; Whedock v. Kost, 77 111. 296; 
Bank v. Barnham, 11 Cush. 183; Adda-ly v Storm, 6 Hill, 624; Pidlinan 
v. Upton, 96 U. S. 328; Bank v. Ckm, 99 U. S. 628. Some of the cases 
go to the extent of holding that, even if it appears on the corporate books 
that the stock is held in trust, and not absolutely, nevertheless the party 
in whose name it thus stands will be held liable. Thèse cases seem to 
be based upon the assumption that the courts will disregard the addition 
of the Word "trustée," and will hold the party to be on the face of the 
record the apparent légal owner of the stock. If this assumption is well 
taken, then the conclusion of liability is inévitable, under the rule that 
one who knowingly permits himself to appear as the légal owner of the 
stock upon the books of the corporation is estopped, in favor of creditors, 
from denying such ownership and the conséquent liability. In thèse 
cases, however, the corporate books showed an assignment or transfer of 
the stock to the pledgee, and the true ground of liability in such cases, 
where it exists, is not because the pledgee is the owner in fact of the 
stock, forhe is not, but the fact that the pledgee has received a transfer 
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of the stock in suiîh form that the légal ownership appears to be in him , and 
by thus holding himself out as apparent owner he is estopped from show- 
ing the contrary. It will be borne in mind, however, that the shares 
of the stock pledged as a security for the debt of J. K. Graves to the Mc- 
Gregor bank were never carried on the books of the Commercial Bank in 
the name of the McGregor bank. The rule to be applied in such a case 
is found in Anderaon v. Warehome Go., 111 U. S. 479, 4 Sup. Ct. Rep. 
625, in which it is held that vthere stock in a national bank was trî^ns- 
ferred in good faith as security for a debt, and the légal title was placed 
in the name of an irresponsible third party, the pledgee could net be 
made liable for assessments apon such stock; it being held that the 
pledgee had a perfect right to thus take the stock as security for the debt 
due it, without making itself liable as the apparent owner thereof. In 
the case at bar, therefore, as the facts averred in theanswer and admitted 
by the demurrer are that the McGregor bank never owned the stock of 
the Commercial Bank, and that its only interest therein was by way c5f 
security for a debt due from the actual owner of the stock, and it not ap- 
pearing that the McGregor bank was ever held out or represented to be 
the owner of the stock in question, and as the légal title thereto never 
passed to the bank, it must be held that the answer, read in connection 
with the pétition, présents a good défense to the action, and is not assail- 
able by demurrer. 

There is left, then, for considération the question whether the facts ap- 
pearing in the answer and pétition constitute a défense for the défendant 
Larrabee. Thèse facts are that he never was the bénéficiai owner of the 
shares of stock in question; that the same were assigned to him in trust 
by the actual owner, J K. Graves, to be held as security for the debt 
due the McGregor bank; and that, when the transfer on the books of the 
Commercial Bank was made to him, the character of the title and inter- 
est transferred to him was indicated by the addition of the word "trus- 
tée" thereto. Notwithstanding the ruling in some of the cases that such 
an addition is to be disregard ed , the weight of authority accords with what 
on principle appears to be the common-sense construction of such a sub- 
scription. The word "trustée" is one of signifioance. It is constantly 
made use of, not only in légal phrâseology, but lu common speech, to in- 
dicate that one holds the title to property, not in his own absolute right, 
but for the benefit of some other party or parties. The fair and reason- 
able conclusion that ail would reach, upon noticing the fact upon the 
stock-book of a corporation that certain shares of stock were held by A. 
B., trustée, would be that he held the same, not in his own right, but 
for the benefit of some othèr party. If the subscription upon the stock 
register was in the name of A. B., administrator or executor, could it be 
fairly said that persons dealing with the corporation would be justified 
in assuming that stock thus held was held by A. B. in his own right, 
and not in a représentative capacity? Such words as trustée, adminis- 
trator, and executor hâve a well-understood meaning, and, when attached 
to a name appearing upon the corporate books, are certainly sufficient to 
uotify ail that such shares of stock are held by the subscriber, not in his 
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own right, but in a représentative capacity, thus putting those dealing with 
the corporation upon inquiry, Thus in Shaw v. Spencer, 100 Mass. 382, 
it is said that it is an erroneous assamption that the word "trustée" alone 
has no meaning or légal efiect; that "the law holds that the insertion of 
the word * trustée 'after the name of astockholder does indicate and give 
notice of a trust. No one is at liberty to disregard such notice, and to 
abstain from inquiry for the reason that a trust is frequently simulated 
or prétend ed when it really does not exist." In Duncan v. Jaudon, 16 
Wall. 165, the suprême court cite this case of Shaw v. Spmcer approv- 
ingly, saying: 

"And the suprême court of Massachusetts in a récent case, in its essential 
features like the case at bar, décides that, if a certificate of stock expressed m 
the name of A. B., trustée, is by him pledged to secure his own debt, the 
pledgee is, by the terms of the certificate, put upon inquiry as to the character 
and limitations of the trust, and, if he accepts the pledge without Inquiry, 
does 80 at his péril. In that case the cestui que trust was not named in the 
certificate, and the court remarked that, if it were so, the duty of inquiry 
would hardlybe controverted. If thèse propositions are sound, — and we en- 
tertain no doubt on the point, — the liability of the appellants for the conver- 
sion of the stock belonging to Mrs. Jaudon cannot be an open question." 

It is not necessary to cite further authorities in support of the propo- 
sition that the addition of the word "trustée" to the name of Frank Lar- 
rabee upon the stock certificate was sufificient to charge parties with no- 
tice that he held the stock, not as his own, but as a trustée. Indeed, 
counsel for plaintiflf in their argument do not controvert this proposition, 
but argue that the word "trustée" only notified parties dealing with the 
bank of the real faets, to-wit, that Larrabee held the stock as pledgee, and 
as such is liable for the assessments. The facts, as pleaded in the answer, 
however, show that in fact J. K. Graves was the pledgeor, and the Mc- 
Grcgor bank was the pledgee, and Larrabee was merely a trustée. There 
was no debt due him, nor could he in any way dérive any benefit or ad-> 
vantage from the pledge. If Graves paid the debt due the bank, then it 
would become the duty of Larrabee to return the stock to Graves. If the 
debt was not paid, and the stock was sold for the payment thereof, then 
it would be his duty to pay the proceeds, or so much thereof as should 
be necessary to pay the debt, to the McGregor bank, returning the sur- 
plus to Graves. Larrabee is neither the actual owner of the stock, nor 
has he any bénéficiai interest therein as a pledgee or otherwise. His sole 
connection with the stock, according to the averments of the answer, was 
the taking and holding the title in trust for the real owner. Graves, sub- 
ject to the claims of the McGregor bank as a créditer of Graves, and ac- 
cording to the avernients of the pétition he was a trustée for the benefit 
of the McGregor bank. Thus it appears that in fact Larrabee held the 
title of the stock as trustée only, and such fact appeared upon the face of 
the stock certificate; and by the express terms of section 5152 of the Re- 
vised Statutes it is declared that "persons holding stock as executors, ad- 
ministrators, guardians, or trustées, shall not be personally subject to any 
liabilities as stockhol'ders, but the estâtes and funds in their hands shall 
be liable," etc. Counsel for plaintiff argue that the trustées intended to 
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bè exèmpted by this section are stich only as, having funds in their hands 
for investment, hâve invested the same in stock of national banks, and 
that the exemption does not apply to cases where the trustée hoids the 
nakêd légal title in trust for some third parly; and in support of this 
proposition counsel cite Thomp. Liab. Stockh. §§ 179, 180; Houre's Case., 
2 Johns. & H. 229; Stover v. Fiack, 30 N. Y. 64; Wheelock v. Kost, 77 111. 
296; Johnson V. Lafiin, 5 Dill. 75. Thèse authorities are dealing with 
cases whereinthe trust was a secret one, growing out of the relations of 
the parties. If, however, the trust is an express trust, and the fact that a 
trust exista appears upon the corporate books, what ground exists for hold- 
ing that the statutory exemption does not apply? The statute provides 
that parties holding stocks as trustées shall not be personally liable, and, 
îf the party has not estopped himself from showing that he holds the 
stock only as trustée, by permitting himself to be l^eld out upon the cor- 
porate books as an owner of the stock in his own right, then it would 
seem clear that one who in fact holds the stock as trustée only is expressly 
exèmpted from personal liability AU that is necessary to be done to 
bring one within the ternis of the statute is to show that the party holds 
the stock as trjistee, and, this being shown, the exemption attaches. 
What good reason can be urged for holding that a person in whom the 
naked légal title of the stock is vested in trust merely, and wlio dérives 
no benefit therefrom, and who bas no funds or estate in his possession or 
uhder his control to which he might look for reimbursement, should be 
held personally liable for the assessments upon the stock thus held by 
him, when a trustée who has an estate or funds in his possession or un- 
dët his control is expressly exempt from personal liability. If any dis- 
tribution is to be made, it would be more in consonance with just prin- 
ciples to hold the trustée, having ah estate or funds in possession, to 
which he might look for reimbursement, liable for the assessment; rather' 
than oiie who holds merely a naked title. 

Ifj however, the view taken by plaintifTs counsel of the meaning of 
section 5152 is correct, it does not foUow that the défendant Larrabee is 
liable. The statutory liabilitj' does not attach to him unless he is a share- 
holder, and upon gênerai principles it mnst be held that a mère naked 
trustée, who has no bénéficiai interestin the stock, but holds the title for 
the benefit of the real owner and parties in interest, the existence of such 
trust appearing upon the corporate books, cannot be held to be a share- 
holder within the meaning of section 5151 of the Revised Statutes. In 
the cases of administrators, executors, and trustées of that character, that 
there is no principal back of them, it might be argued with much force 
that they should be held liable as the owners of the stock, beoause the 
title vests in thera, not as agents for some responsible principal, but as 
owners of the title, though bound to account for the proceeds thereof. 
To prevent liability from attaching to such administrators, executors, 
giiardians, and trustées, section 5162 was enacted, but it is notafairin- 
ference tnat, by enacting the exemption therein provided for, it was the 
ïnterit to make liable as shareholders in fact parties' who are not the real 
owners of shares, and who do not and cannot participate in the manage- 
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ment of the corporation, nor in the benefits and profits derived from the 
corporate business. As to such parties, the fundamental reason for lia- 
bility to creditors fails. If it be sought to hold the défendant Larrabee 
liable because by a technical construction of theVord "shareholder" he 
may be included within the sanae, as found in section 5151, then he has 
the right to insist that a sjmilarly technical construction be placed ùpon 
the Word "trustée," as used in section 5162, in which case he would be 
exempt simply because he cornes within, the language of the section. 
But, looking beyond the mère language used in thèse sections, or rather 
Gonstruing the same according to the true meaning and purpose thereof, it 
must be true that Larrabee can not be held liable under the provisions of 
section 5151, unless it appears that he is a shareholder in the defunct 
bank, or has held himself out as such.- According to the averments of 
the answer he did not own the shares of stock assigned to him as trustée, 
and had no bénéficiai interest of anj' kind therein, nor could he dérive any 
benefit'thérefrom. He had assumed the duties of a trustée for the owner 
or pledgor, Graves, and for the créditer or pledgee, thé McGregor banfc, 
but beyond the duties of such trusteeship he has no interest in the stocfc. 
He represents, on the one hand, the real owner of the stock, to whom cred- 
itors may look for the payment of the assessments; and on the other, the 
pledgee and creditor, and, occupying this position, he cannot be fairly 
or properly said to be a shareholder in the bank within the meaning of 
.8ection5151 of theRevisedStatutes. Notbeing then a shareholder within 
the meaning of t6at section, or, if he be such, then being a trustée withih 
the exception énacted in section 5152, he cannot be held liable for the 
assessments upon the stock held by him as trustée. The démarrer, there- 
fore, to the answer must in favor of both défendants be, and the same is 
hereby, overruled. 



Flynn t>. Edwaeds. 

{(HrouU Oottrt, W. D. Missouri, W. D. December 10, 1888.) 

1. JxjDOMEHT— Kendition akd Entbt— Amount— Costs. 

. , Under the Missouri practice of not expressing the amount of costs in s jqdg- 

ment, and Rev, St. Mo § 1019, reqjiiring the clerk to make an itemized state- 

ment of the debt and costs on the back of the exécution, a judgment for ii Cér- 
. tain sum, and costs of the action, declaring a'iien on the land therefor, and 

directing that the land be sold in satisfaction thereof, is a sufBcient judgment 

in fact awarding costs. 

a. Same— Costs— Taxation. 

- In ejectment by the former owner of land sold for taxes, the fact that the 
transcript of the record of the tax suit shows only an alias writ of summons 
is not sufflcient évidence that no original writ wa^ issaed to show that the 
fées for is'suing and serving the original writ were improperly charged. 
8.^ Same— -Waiver op Objection. ' ' ' 

Piaintifï. having made a payment on the judgment and Costa InsuflQcieAtiio 
cover such fées, and having been notifled of the deficiency by the coùectpr. 
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and neglected to exercise his right to move for a retaxation of the costs, given 
by Rev St. Mo. § 1011, cannot be heard to say that tlie unpaid balance was 
inconsiderabie, and tbat the landshould not hâve been sold. 

4. Taxation— Collection bt Suit— Sale— Collatbhal Attack. 

Where land is sold'under a judgment for taxes, by virtue of Rev. 8t. Mo. § 
6886, providing for the enforcement of the payment of taxes by suit, the neg- 
lect of the sheriS to sell only such subdivision as mlght hâve been necessary 
to satisfy the judgment, is not available in a collatéral action of ejectment by 
the former owner against the purchaser 

6. Samb- EsTOPPEL— In Pais. 

PlaintifE, having obtained satisfaction of the judgment by a sale of theland, 
and received and held the balance of the proceeds for a period of flve years, 
cannot question the validity of the sale as against subséquent purchasers in 
good faith, who bave made valùable improvéments thereon, though he pays 
the sum so received into court: such payment being unavailingin a mère pos- 
sessory action at law, and any équitable rights he might hâve had having 
been lost by his lâches. 

At Law. 

Ejectment by William Flynn agaînst J. P. Edwards to recover posses- 
aion of certain land formerly owned by plaintifif, which had been sold 
for taxes. 

George H. EnglMi, for plaxntiff. 

A. Comingo, for défendant. 

Philips, J. This is an action of ejectment for the recovery of the posses- 
aionof 40 acres of land si tuated in the county of Bâtes, ouster laid in 1883. 
The plaintiff is recognized as a common source of title. The défendant 
claims title by mesne conveyances, under a tax deed. The évidence in 
the case shows that this land was returned as delinquent for taxes un- 
paid by the plaintifif thereon. Pursuant to the statute (section 6836) 
suit was instituted in 1879 against the plaintifif in the circuit court of 
Bâtes county, Mo., in the name of the state, at the relation of the county 
collecter, to enforce, by judgment, the collection of said tax against said 
land. There was a personal service upon the défendant, and a judgment 
was duly rendered against him therein on the 6th day of August, 1880, 
enforcing the lien of the state for the taxes and costs, and directing a 
spécial fi. fa. for the enforcement thereof. Spécial exécution issued 
thereon on the llth day of September, 1880, under which the land, after 
due advertisement, was sold on the llth day of November, 1880, and 
Benjamin B. Canterbury and W. A. Scott became the purchasers thereof 
at thé sum of 876, which sum was then paid to the sherifif; and the 
sheriff, in due time, made his report of sale thereof, and on the day 
following executed, acknowledged, and delivered a deed therefor to the 
said purchasers. Afterwards, on the 29th day of March, 1881, the said 
Canterbury and Scott, by deed of warranty, dnlj»^ conveyed the said land 
to the défendant herein in considération of the sum of $200. At the 
time of the sale the land was unimproved and unoccupied, and was of 
very indififerent quality. The défendant took possession after his pur- 
chase, and bas ever since remained in possession. He bas inclosed the 
same with a fence, and put valùable improvéments thereon, using the 
ground principally for feeding and herding cattle. The plaintifif assails 
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the vaHdity of defendànt's title on various grounds, which wîU be con- 
sidered in their order. 

1. It is claimed, first, that, after the rendition of said judgment, and 
before the sale under the exécution, the plaintiff paid to the collector the 
whole amount of debt and costs then due. It may, for the purposes of 
this opinion, be conceded to plaintiff that if, as a matter of fact, he did 
so pay to the collector the amount of said judgment and costs, that any 
subséquent sale of the land under said judgment was unauthorized, and 
no title would pass thereunder. The principal and interest found due 
by the judgment on the 5th day of August, 1880, amounted to $34.70. 
This debt by provision of the statute, and the direction of the judgment, 
bore 10 per cent, interest. On the day of the issuance of the exécution 
the interest amounted to 34 cents, making principal and interest then 
due $35.04. The judgment shows that, after the rendition of the judg- 
ment, the plaintiff did seud to the collector the sum of $47.12. There 
is some controversy as to the date of the receipt of this money Tjooking 
at the whole évidence, written and paroi, the best conclusion at which I 
can arrive is that this money was received by the collector on or about 
the 29th of September, 1880, which would make the amount of princi- 
pal and interest then due $35.20. On the date last above named the col- 
lector wrote a postal card to the plaintiff, in which he stated that the 
$47 and some cents had just been handed to him in a draft, and notify- 
ing him that it lacked $7.74 of paying the judgment, and that if he would 
send the money within five or six days, that would satisfy the claim; 
otherwise the land would be advertised for sale, incurring additional 
costs. On the back of the exécution the clerk indor.eed an itemized 
statement of the debt and costs, as by statute in such case made and 
provided, (section 1019, Rcv. St.) The aggr^ate amount of such costs 
were $18.49,. which, added to the debt, and interest, would make an 
aggregate of $55.53; so that, if the amount of costs were correct, the 
sum paid by plaintiff to the collector was short about $6.40. Plain- 
tiff's counsel first contends that there was no judgment in fact awarding 
costs. Without conceding that such award was essential to be expressly 
made in the judgment, it is suflBcient to say that the judgment, in ex- 
press terms, after ascertaining the amount of the debt, and declaring the 
lien on the land, says: 

"ïhe court f urther adjudges that the sum of thirty-four dollars and seventy 
cents, together with interest, fées, and commissions, and costs of this action, 
constitute and are a lien agaiust Said parcel of land." 

The judgment then further directs that the land be sold under spécial 
fi.fa.y "in satisfaction of said sum of money, together with ail costs, in- 
terest, fées, and commissions adjudged herein to bedue thereon." As a 
matter of practice, under the Missouri statutes, the amount of the costs 
are never stated in the judgment. "The judgment is, for the debt so 
much, and damages so much, and costs, without speeifying what exact 
sum; and on the exécution the costs are indorsed, and this hasever been 
considered in this state sufficient authority to make the costs." Mc- 
Knight v. Sjpain, 13 Mo. 538. The clerk, as a matter of fact and prac- 
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tice, taxes up the costs after judgment, and entera them in a fee-book 
kept therefor, and when he issues exécution he simply enters an item- 
ized amount of thèse fées upon the back thereof. "Such a judgment for 
costs, being a iinal disposition of the case, is like any other final money 
judgmentofthecircuitcourt, andconstitutesalien fortheçosts * * * 
in favor of the party prevailing." Beedle v. Mead, 81 Mo. 304. The 
costs "are fixed by law, and the sum is a mère matter of calculation,"to 
be made, of course, by the clerk. Bobb v. Graham, 15 Mo. App. 296. 

The next contention of plaintiff is that among the items of costs so 
stated by the clerk are the foUowing, which he claims are improperly 
charged, to-wit: 

"Alias writ & copy, $1.50; copy of pétition, seal, &c., $1.25; fee-bill and 
exécution, $1.00; original writ, copy of pétition, copy of writ, $2.00; also a 
return o£ tba sherifE o£ Cass county, 50 cents, — aggregating $6.25." 

Itis claimed by plaintiff's coUnsel there was never an original writof 
suramons, copy of pétition, etc., and but one aKas writ, so called, issued 
by the clerk, and that was the, one served on the plaintiff in Jackson 
county, Mo. For proof of this he relies upon a certified transcript of 
the record and proceédings hàd in the tax suit, from the circuit clerk's 
office of Bâtes county, which transcript only gives a copy of what piir- 
ports to be an alias writ of summons sent to Jackson county, on which 
service; was had. It is not satisfactory to my mind that the gênerai cer- 
tificate, in the usual perfunctory style, attached by the clerk to the tran- 
script, is sufficient évidence to justify the court, in this collatéral pro- 
oeeding, in holding that there was but one writ of summons issued in 
the case. The transcript of the record shows that the pétition in the tax 
suit wias filed on the lOth day of September, 1879, and it would be fair 
to présume that the writ of summons went instantly, and this presump- 
tiopiis confirmed by the subséquent entry of record made by the court at 
theMarch term, 1880, to which term an original writ of summons would 
bave been returnable. This record recites: "Now, at this day, it is or- 
derèd that an alias writ issue to Jackson county, Mo." The presump- 
tion, therefore, must be indulged, in favor of this action of the court, 
that an original writ had been issued and returned non est; and, if so, 
the charge of $2.00 was properly made by the clerk; and this would 
most probably account for the item of 50 cents charged in favor of the 
sheriffof Çass county, which would be the sherifï's fee for a return of 
<nm est. r. This would leave only to be accounted for the two items of $1 .50 
and $1.25 for one alias writ,' copy of pétition, etc., amounting tô $2.75, 
and the item of $1 .00; for fee-bill: and exécution. I am unable to account 
for said second alias writ; but the item of fee-bill and exécution is evi- 
dpptly nothingjtnore than the spécial^. /a. issued by the clerk, as that 
is nowhere else charged for, and the prefix of the "feeTbill" to theiword 
"rexecution " would not, I présume, be seriously claimed to invalidate 
that charge; so that, giving the plaintiff- every reasonable advantage of 
his criticism on this biUof costs, there is a charge of only $2.75 not ac- 
counted, for; from ail of which the lact remains that the sum sent bythe 
plaintiff tq thecollector fell short $3.65 of satisfying the judgment and 
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costs. And, after having been expressly notified by the collector that 
the sum sent by him was insufficient, his failure to give further atten- 
tion to the matter was at his own péril; and the collector, acting in his 
officiai capacity as the représentative of the state and the instrument of 
the law for the collection of the debt and costSj not only had the right, 
but it was his duty, in obédience to the command of the writ, to proceed 
to advertise and sfll to make the residue thereof. The plaintiff' cannot 
now be heard to sny , in justification of his own négligence and derelic- 
tion, that the money he sent to the collector was sufficient to satisfy the 
judgment for the principal debt, and that thp officer was not justified in 
proceeding further to collect so inconsiderabie a balance for costs. As a 
matter of practice the costs are tirst to be paid eut of any sums coUected 
by the officer. Ror. Jud. Sales, § 1448; SheUy^s Appeal, 38 Pa. St. 21C 
McNeû V. Bean, 32 Vt. 429; Fry's Appeal, 76 Pa. St. 82; Herm. Ex'nt. . 
§ 278. Under this view the sum so paid by plaintiff to the collector iefv 
the principal debt unsatisfied, after deducting the $15.74 of costs hère 
inbefore demonstrated to hâve been properly charged; Under such si 
state of facts, as.disclosed by this record, after the plaintifi' was notified: 
that the sum sent by him did not satisfy the judgment, and that thè 
land would beadvertised and sold for the residue, it was plainly his duty' 
to look after the matter of costs, and if there were any errora claimed by: 
him to hâve been committed by the clerk in his auditing of the fées he 
should hâve availed himselfof the provision of section 1011,' Rev» St. 
Mo. , which authorizes any person aggrieved by the taxation of a: bill of ; 
costs to make application to the court from which thé exécution issued 
to retax the costs. "In such retaxation ail errors shall be corrected by 
the court." See Freem. Ex'ns, § 381. 

2. It is next insisted by plaintiff's counsel that it was the duty of the 
sheriff, in condûcting the sale under the exécution, to hâve sold the land 
in the least possible quantity that would hâve satisfied the? judgment> 
and not to seîl the whole 40-acre tract without first having offered alésa 
subdivision, anù that his report of the sale should show tfiis fact to jas-> 
tify his action in selJing the whole. It is unnecessary to discuss the pro-r 
visions of the statute in this respect, or to review the authorities cited by 
counsel from other jurisdictions touching this question, as it bas been 
expressly held by the suprême court of this state, in WeUshear v. Kdleyj 
69 Mo. 344, that " the neglect of the sheriff to séll the land by its small* 
est légal subdivision did not invalidate the sale in a collatéral proceed- 
ing." This décision was predicated of a tax sale under the very statute 
in controversy. This, being the construction placed on this statute by 
the highest judicial authority of the state, should be followed in this ju» 
risdiction. This rule applies peculiarly as to third purchasers under the 
vendee at the exécution sale. Freem. Ex'ns, § 296; Mhxr v. Sibky\ 5B 
111. 61. 

3. There is still another objection to plaintifl"'8 right to maintain this 
action. The évidence shows that within the yeiar after the sheiiflf's sale 
the plaintiff engaged the.serVices of W. T. Johnson, Esq., a compétent 
attomey at law of KansasCity, to proceed to Bâtes county and make in- 
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vestigation of the regularity of the judicial proceedings leading to the 
judgmentand sale thereunder of the land in question; and, if satisfied 
of the validity of the sale, to draw the balance of the money in the handa 
of the sheriff arising from the sale, after satisfaction of the judgment and 
costs. Johnson accordingly went to the county seat of Bâtes county, 
made the examination, and, being satisfied thereby that plaiutiff had 
lost his land, drew from the sheriff the said balance in his hands, amount- 
ing to $41.10, and, after returning to Kansas City, explained to plain- 
tifif the situation, and gave him his opinion, inforniing him after the 
satisfaction of the judgment and costs in the tax suit there remained in 
the hands of the sheriff the sum of $51.90; that the sheriff held in his 
hands another exécution against the plaintiff in favor of one George Haie 
for the sum of $10.80, to which he had applied that sum in satisfaction; 
and^ that he had drawn from the sheriff the remaining sum of $4 1 .10. 
This sum Johnson, on the 28th day of September, 1881, paid over to 
plaintiff, taking his receipt therefor, which is hère in évidence. This 
sum the plaintiff retained in fais possession, as his money, at the time of 
the institution of this suit, ou the 5th day of November, 1885, and un- 
tilthe 17th day of October, 1887, when, at the instance of Judge Kre- 
kel, before whom the cause was then on trial, he paid it into court as the 
condition of any judgment herein in his favor. I am unable to perceive 
how such act of paying this money into court can avail the plaintiff in 
the action of ejeotment. It is a naked possessory action at law, and as 
such the right of thè plaintiff to maintain his action must be determined 
by the faots and the law as they siood at the time of the institution of 
suit. No équitable principle is involved. The plaintiff could not 
strengthen his cause by any subséquent act. If he was estopped or 
barred of his right of action at the time of the institution of suit at law, 
it so remains to the end of the litigation. And even if the character of 
the action were such as to permit of such after restitution, the plaintiff 
has not done complète equity. He has reaped the benefit of the sale in 
having a judgment and exécution against him satisfied eut of the pro- 
ceeda in favor of said Haie. He yet enjoys the fruit thereof, and has of- 
fered no restitution. He also held and enjoyed the residue, $41.10, for 
over six years, and then paid into court the principal sum, without in- 
terest. This is not equity, if the case is to be decided on équitable prin- 
ciples. It maynot be technicaliy correct to call it an estoppel, but, be 
itestoppel, élection, or ratification, I undertake to say, both on reason 
and authority, that where a party, with fuU knowledge, such as the 
plaintiff unquestionably had, of the fact that his land had been taken 
under exécution in a judicial proceeding, and sold by the sheriff, and 
after he has made examination into the facts and particulars thereof, 
with ail the iiacts open and accessible to him then as now, takes from the 
sheriff the balance of the proceeds of sale, appropriâtes and enjoys it, as 
did the plaintiff in this case, he has made his élection to abide by the 
resuit. He has completely ratified the proceeding; and it does not, after 
the lapse of fiye years, lie in his mouth to question its validity, espe- 
cially as against a third party, who has since, in good iàith, made last- 
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ing and valuable improveraents thereon. The authorities are ail one 
way on the question. Voilette v. Bennett, 69 111. 632; State v. West, 68 
Mo. 229; Keïïy v. Hurt, 74 Mo. 562; Big. Estop. 574-579; Pmâleton Co. 
V. Amy, 13 Wall. 305, 806. So Freeman on Executions (§ 307,) says: 
"When défendant, having knowledge of a sale, permita it to stand unques- 
tioned for a long period, his inaction afifords a very strong presumption that 
he acquiesced in tiie sale. This acquiescence cannot be withdrawn after sev- 
eral years, and when the property bas probably passed into the hands of a 
stranger to the original sale." 

The rule is thus stated in 2 Pom. Eq. Jur. § 965: 

"When a party, with f ull knowledge of his rights, and of ail the material 
facts, f reely does whatamountsto a récognition of the transaction as existing, 
or acts in a manner inconsistent with its répudiation, or lies by for a consid- 
érable time, and knowingly permits the other party to deal with the subject- 
matter under the belief that the transaction bas been recognized, or freelyab- 
stains, for a considérable iength of time, from impeaching it, so that the other 
party is reasonably induced to suppose that it is recognized, there is acquies- 
cence, and the transaction, though originally iuipeachable, becomes unim- 
peachabie in equity. Évèn where there bas been no act or language properly 
amounting to an acquiescence, a mère delay, a mère suffering of time toelapse 
unreasonably, may of itself be a reason why courts of equity refuse to exercise 
their jurisdictiou in cases of active and constructive fraud, as well as in other 
instances. It bas always been a principle of equity to discourage stale de- 
mands. Lâches are often a défense whoUy independent of the statute of lim- 
itations." 

Viewed either at law or in equity, plaintiff's action must fail. Judg- 
ment will go for détendant, with leave to plaintiflf, after satisfaction of 
the costs herein, to withdraw the stim of $41.10 heretofore paid into this 
«ourt. 



MissouBi Pao. R. Co. Vi Texas & Pac. R. Go., (Laboy, Intervenor.)' 

(Oireuit Court, E. D, Louiaiana. June 16, 1888.) 

Cabiubhb— Of Pabsengbbs— Injtoibs— Boakdino Moving Trais. 

No reçovery can be had from a railroad compàny fbr injuries rècelved whlle 
attempting to board a moving train without the adVice or direction of défend- 
ant'8 agents.^ 

On Exceptions to Master's Report. 

The intervenor, William Laboy, sought to recover of the Texas & Par 
<jific Railroad Company damages for injuries l'eceived while attempting 
to board the defendant's train, operated by the receivers of said road. 
The master reported adversely to the daim, ànd the intervenor ex- 
■cepted. 

> Fablication delayed by inability to obtain copy of opinion at time of renditton. 

' On the gênerai subjeot of négligence in alighting from and boàrding moving trains, 
see Covington v. RaUroad'Co., (Ga.) 6S. E. Rep. 593, and note; Watson v. Rail way Co., 
<Ga.) r S. B. Re{» sa( «e* »v^ 
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Charles 0. Lame&ndi C. S. KéUogg, for intervenor. 
L. De Poorter, for tne receiver. 

Paedee, J. The évidence establishes, as the master reports, that the 
intervenor received the injuries of which he com plains in attempting to 
get on the passenger train of the Texas & Pacific Kailway Company while 
the same was in motion, and before it stopped at a regular station on the 
Une; that in so getting on the train he was neither advised nor compelled 
by the agents of the company; .and that the intervenor's said attempt 
contributed directly to his injuries. It is the settled jurisprudence of 
Louisiana, whose laws control as to the responsibility in this case,, that 
no person can recover damages for injuries received where he has himself 
contributed to the négligence which caused the injury. See Knightv. 
BaUroad Go-, 23 La. Ann. 462, and cases there cited. Attempting to 
mount* a moving railroad train without the advice and direction of the 
railroad's agents, is négligence, according to ail respectable authorities, 
text-books, and adjudged cases. See Shear. & R. Neg. § 283; Hutch. 
Carr. § 641; 2 Ror, R. R. 1111, The case of Knîght v. Eailroad Co., 
above cited, was directly on the point. The exceptions to the master's 
report wiil he overruled, and the report will be couârmed. 



Ambeigan WisLir Works t>. Rivers. 

OirçuU Court, D. Louisiana. June 14, 1888.) 

CoHTEACTs— Construction. 

A written contract, by which plaintifF agrées to sink an artesian well for de- 
it^pdast; supplying a giveu quantity of water, does not require that the water 
should be potable and fit for washing and for making steam, though plaintif^ 
knew défendant was a hôtel keeper, and desired water of that character for 
hôtel purposes. 

A.t Law, On motion for new trial. 

Action by the American Well-Works against .Robert E. Rivers to re- 
cover for sinking an artesian well. Verdict for plaintiS'y and défendant 
moved for a new trial. 

Before Pardeë and Billings, JJ. 

A. G. Lewi», for plaintifif. 

Oibsoh, HaÀ & MmUgcmiery and Eouse <fr Grant, tov defenjîant. 

Paedée, J. On the original pleadings in thié case the plaintiffwas 
entitled to judgment.. The answer adniits the contract sued on, admits 
plaintifFs compliance with ail the specified stipulations of the contract, 
and rests the défense upon a claimed construction, not justified by the 

'Fublication delayed by inability toobtaiu copy of opinion at time of rendition. ' 
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ietter of the contract, which would in effect add to the guaranties already 
stipulated an additional and onerous one wholly out of proportion to the 
considération named in the contract. The contract is one to sink artesian 
wells. The plaintiff assumed the risk of and guarantied the quantity of 
water to be furnished. The défendant says that as he was a hôtel keeper 
and the plaintiff knew he wanted the water for hôtel purposes, that in 
addition to the quantity of water expressly guarantied the plaintiff im- 
pliedly guarantied that the water should be potable and fit for washing 
and to make steam. The subject of the contract was necessarily an ex- 
periment. If successful, partieularly in obtaining pure water, the ad- 
vantage was to be wholly the defendant's, and the value of the wells 
would naturally be 10, if not 20, times the consi'lpratiou to be paid the^ 
plaintiff foï doing the work. The experimenl was necessarily twofold^ 
i. e., as to quantity and quality of water suppl; . Tlie parties expressly 

, stipulate^ in writing that the plaintiff should assume ail risk as to quan- 
tity. To construe the contract so as to charge him with the risk as to 
quality is to change the character of the contract from one for the sinking 

: of wells to one for the supplying a hôtel with water, and bind the plain- 
tiff to a contract he never made. The trite raaxira, expressio unius est ex- 
cbmo alterius, or expressumfacU cessare tacitum, décides the case. See Broom^ 
Leg. Max. 605. "If there be several thin^s of the same class or kind, 
the expression of one or more of them implies the exclusion of ail not 
expressed; and this, even if the law would hâve implied ail if none had 
beenenumerated." 2 Pars. Cont. 28; Chit. Cont. (9th Amer Ed.) 25. 
In the contract in question the parties corsidered the guaranties to be 
given by the plaintiff, and they expressly stipulated for the guaranty as 
to quantity, and thereby it is manifest they excluded the more hazard- 
ous one as to quality. 

On the pleadings, as amended, setting up a subséquent paroi contract 
on the part of the plaintiff to guaranty the quality o1 he water, the case 
seems to hâve been submitted to the jury on the évidence, and there ia 
no substantial complaint that the finding was not in accordance with the 
law add the évidence. 

The afiidavit of newly-discovered évidence is not sufficient to warrant 
a new trial. It does not show the diligence used. The évidence as set 
forth is cumulative, and if true and in the case it ought tîot to affect 
the verdict. That the plaintiff as well as the défendant hoped to get 
good water may be conceded, but that he contracted with the défendant 
to guaranty the quality of the water cannot be proved from conversations, 
however explicit, alter the contract between two of tlie plaintiff's agents 
as to the hopes, expectations, undertakings, and agreements to get good 
water, as long as the matter concededly did not take the form of a contract 
with a considération; According to what information I hâve as to the 
évidence on the trial, I am well satisfied that what défense there is in the 
case wholly arises under the construction proper to be given to the writ- 
ten contract sued on. The construction given by the trial judge in his 
charge to the jury was correct, and the charge requestéd by the défend- 
ant was properly refused. The verdict was in accordance with thé charge 
v.3(5F.no.l4— 56 
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and the évidence adduced, and ought not to bd (Sstarbed. The motion 
for a new trial is therefore refused. 

BUiLiNos, J., concors. 



GiLES *. Paxson et d. 
(Oireuît Court, 2f. B. Ima, B. D. December 8, 1888.) 

1. Dépositions— Dedimus—Cbbtifioate—Disintebbstedness of Commissioher. 

Dépositions taken for use in the fédéral courts of lowa under Rev. 8t. U, S. 
§ 866, by virtne of a dedimiis to a commissioner need hâve no certiflcate tliat 
the commissioner is disinterested, as the section provides that the dépositions 
shall be taken according to "common usage, " which means the statutory pro- 
visions of the State; and under the Code of lowa such certiflcate is unneces- 
■'sary, sections 863-865, providing for talcing dépositions before a disinterested 
commissioner upon notice, witbout a dedimus, not applying to testimony taken 
under section 866. 

2. Bame— Réduction to Writing. 

For Hke reasons the commissioner need not certify that the testimony taken 
by a clërk viras reduced to writing in his présence, as provided in section 864. 

5. Samb-^Signatdbb of Witness— Juhat. 

Where, in accordance withCode lowa, § 3737, the commissioner certifies 
that the déposition was subscribed and sworn to by the déponent at the time 
and place mentioned, it is unnecessary to foUow the signature of the witness 
with a jurât. 
4. Samb— Wbiting Answebs Bepabatei-t from Interkogatobt. 

. While under Code lowa, § 8735, the answer of a witness should be written 
andérthé intërrogatory, It is sufBcient that the intërrogatories arenumbered, 
and the answers thereto are written down separately, with corresponding 
numbers, when the certiflcate shows that both the intërrogatories and an- 
swers ^ere, read over to the witness before signing, as under section 3741 an 
unimportant déviation from the statutory directions will not vitiate the dépo- 
sitions Where no préjudice can resuit from such déviation. 
8. Samb — Idbntitt of Witness. 

Where a commission issues to take the testimony of "W. E. F., of A.,"and 
. the caption recites that it is the "déposition of W E. F., taken at A.," the 
déposition is properly signed, ànd the certiflcate shows that purSuant to the 
commission the notary caused the witness to corne before bim, etc., and that 
he subscribed and swore to the déposition, the déposition sufflciently appears 
to be that of the person mentioned in the commission. 

6. Same— RetCrning Exhibits. 

It is proper to return with the déposition of a witness a copy of a deed re- 
f erred to by him, whether the deed is admissible in évidence at the trial or not. 

At Law. On motion to suppress dépositions. 

Action by William A. Giles against Charles Paxson and others. Dé- 
fendants filed exceptions to certain dépositions taken by plaintiflf. 
' Adarnsdk Mathews, for ^laintiS. 

Ed. P Seeda and Henry C. Noyés, for défendants. 

Shiras, J, The défendants move to suppress the dépositions of Jo- 
seph ^^ Martin and other witnesses on several grounds, the tirst being 
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that the commissîoner does not certify that he had nô interest in the case, 
as required by the provisions of section 863, Rev. St. U. S There are 
two gênerai methods for taking dépositions to be used on the trial of law 
cases provided for in the Revised Statutes; the one being the mode pointed 
ont in section 863, and the other in section 866. When taken under the 
provisions of the former section, a commission to the officer is not sued 
ont from the court in which the cause is pending, but the party desiring 
to take the testimony gives notice to the opposite party or his attorney of 
the time and place when and where the testimony is to be taken, and sé- 
lects as the commissioner any one of the parties named in the section. 
When dépositions are thus taken, no opportunity is afïorded to the oppo- 
site party to be heard upon the matter of the sélection of the commissioner. 
Hence it is required of the party taking the déposition that he shall sélect 
a disinterested commissioner, and the statute requires the party selected 
to certify that he is not of counsel for either party, nor interested in the 
event of the suit. If, however, the dépositions are not taken under sec- 
tion 863, but under the authority granted in section 866, theu, by the 
express terms of the latter section, the provisions of sections 863, 864, 
and 865 are not applicable thereto. Section 866 provides for the court 
granting a dedimus, and in so doing it is presumed that the court will 
sélect a proper person to act as the commissioner, and the parties can be 
heard upon the question of the appointment before the commission is- 
sues. The authority conferred by section 866 is the granting a dedimxts 
to take dépositions according to common usage. In McLennan v. BaU- 
road CSo., 22 Fed. Rep. 198, it was held: 

"When, however, the facts are such in a given case that, under the provis- 
ions of statutes of the United States, tlie right to take the testimony of wit- 
nesses by déposition exists, then, as to the mère mode of procuring the dépo- 
sition, parties may follow, at their élection, either the provisions of the state 
law or of the act of congress." 

In other words, if the right to take dépositions existed, then the party 
desiring to take the same might do so under the provisions of section 
863 or according to common usage, which, in an action at law, would 
be deemed to be in accordance with the mode provided for by the stat- 
utes of the State. An examination of the dépositions moved against 
shows that the same were not taken under the provisions of section 863, 
but that a dedimus was issued under the seal of the court directed to 
Ralph L. Goodrich, clerk of the circuit court of the United States for the 
Eastern district of Arkansas. The requirements, therefore, of sections 
863, 864, and 865 do not apply to thèse dépositions. The Codeof lowa 
does not require that the commissioner shall certify that he is not of 
counsel, or is not interested in the suit. The fact that, when notihed 
that a commission would be sued out from the court on a given day, di- 
rected to a party named as commissioner, the défendants did not objeçt 
'thereto, and the f^ct that the person named was selected and appointed 
in the commission issued as a proper person to act in the premises, cer- 
tainly makes out at least a prima fade presumption that he was a proper 
party to act as commissioner^ and, in the absence of proof to the coni- 
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trary, ît cannot be held that he was interested in the suit, or otherwise 
disqualified to act as eommissioner. 

It is also urged as objections to the dépositions that the same were re- 
duced to writing by a. clerk employed by the eommissioner, and that it 
is not certified that the same were reduced to writing in the présence of 
the eommissioner. Thèse objections are based upon the provisions of sec- 
tion 864 of the Revised Statutes, which, as already stated, are not appli- 
cable to dépositions taken under a dedimus. It is further objected that 
the déposition is not sworn to by the witness, because no jurât is at- 
tached immediately beneath the signature of the witness. Section 3735 
of the Code of lowa pro vides "that the answer must be in the language, 
as nearly as practicable, of the witness, if either party requires it. The 
whole, being read over by or to the witness, must be by him subscribed 
and sworn to in the usual manner." This directs what must be done at 
the time of the taking of the déposition. The mode of proving what 
was done is provided for by section 3737, which enacts that "thè person 
taking the déposition shaUattach bis certifîcate thereto, stating that it 
was subscribed and sworn to by the déponent at the time and place 
therein mentioned." The certificate attached to the déposition fuUy 
meets thèse requirements. The addition of a jurât, which is only an 
abbreviated certificate, is wholly unnecessary. The further objection is 
made to the déposition of Joseph W. Martin that the interrogatories at- 
tached to the commission were not written out by the eommissioner and 
the answer inserted beneath each question, as provided for by section 
3735 of the Code of lowa. The certificate of the eommissioner shows 
that each of the interrogatories was read over to the witness, and his an- 
swers were taken down, and then the whole was read over by the witness 
before he signed the same. The interrogatories are numbered, and the 
answers show by number the interrogatory tO which each answer is in- 
tended to apply. Section 3741 of the Code of lowa, provides thaf'un- 
important déviations from any of the abovè directions shall not cause the 
dépositions to be excluded, where no substantial préjudice could be 
Wrought to the opposite party by such déviation." Whàt préjudice càn 
be wrought to the. défendants by the mode in which the déposition ià 
written out? The form is not so convenient, but the substance of the 
déposition is just thé same. The motion does not suggest that défend- 
ants are or can be prejudiced by this déviation from the statutory direc- 
tion, and the court is therefore justified in holding it to be à' déviation, 
but not one prejudicial to the défendants, and therefore not sufBcient 
«ause for excluding the déposition. .' , 

Objection is made to the déposition of William E. Ferguson on the 
ground that the certificate of the eommissioner fails to show who it was 
that testified before him. A commission was dulyissued to Alexandèt 
W. Jones, a notary public, authorizing him to take the déposition of W. 
E. Ferguson of Augusta, Ark. The caption to the déposition recites thaf 
it is "the déposition of W. E. Ferguson, circuit clerk, etc., taken at Au- 
gusta, Ark., on the 5th day of November, 1888, to be Used as évidence, 
«te." Th« déposition bears the signature of W. E. F«rguson,,and the 
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nôtary certifies that •'!, Alex. W. Jones, a notary public in and for said 
county and state, do hereby certify that in pursuance to the annexed 
commission I caused the said witness to corne before me at Augusta, in 
said county, * * * and he subscribed and swore to the same before 
me," etc. Can there be any doubt that the witness named in the cer- 
tificate is the one who signed the déposition? The fair meaning of the 
certificate is that the notary caused the witness named in the commis- 
sion to appear before him, to give his testimony, and to sign and swear 
to the déposition when reduced to writing, and the name appended to 
the déposition is that of the witness named in the commission, so that it 
fuUy appears who it was that testified. 

Défendants also ask the suppression of the déposition of William Man- 
ning, because the officer taking the same has attached to the déposition 
a copy of a deed referred to and produced by the witness on the exam- 
ination; it being claimed that it was not offered in évidence. The in- 
troduction of papers in evi^ience cannot be had before a mère commis- 
sioner for the/taking of dépositions. Section 3736 of the Code of lowa 
requires that "ail exhibits produced before the person taking the déposi- 
tion, or proved or referred to by any witness, or correct copies tbereof, 
must be appended to the dépositions and returned with them, unless 
suflScieut reason be shown for not so doing." The déposition shows that 
the witness referred to the deed in question, and therefore it was entirely 
prôper for the notary to retum a copy thereof attached to the déposition. 
Whether it is admissible in évidence on the trial is another qiiestion, the 
décision of which did not belong to the notary. The plaintiff may not 
ofFer the deed in évidence, but that does not require the suppression of 
the déposition. Einding, therefore, no substantial merit in any of the 
objections taken on the several déposition^ herein filed, the motion to 
suppress the same is overruled. 



Geiffin V. Maçon CotiNTï". 

(Œreuit Court, E. D. Missouri, N. D December 5, 1888.) 

Limitation op Actions— Rcnning of the Statuts— Couhty Bonds— Interest 
Coupons. 

When an installment of interest due on a munici])al bond cannot be recov- 
ered by a suit on the coupon by reason of lapse of time since the èôupon ma- 
tured, the same installment of interest cannot bé recovered along with the 
principal debt in a suit on the bond. 

At Law. On submission. 

Action by Bradley A. GriiBn against Maçon county, Missouri, on ojunty 
fconds. 

GimmngAawi <fc Mî'ot, for plaintiffi 
B. G. MfcfteM, for .défendant. 
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Thayek, J Plaintiff brings suit on six bonds, executed by Maçon 
county. They bear date January 1, 1870, and matured January 1 , 1882. 
In the body of the bond it is recited that the county will pay interest "at 
ten per cent, per annum, which interest shall be payable semi-annually, 
on the présentation of the coupons hereto annexed." AU of the cou- 
pons originally attached to the bonds bave been detached , except those 
which matured on and after July 1, 1878. In the first count of the pé- 
tition plaintiff demandsjudgment for the principal sum due on the six 
bonds, and also interest thereon at 10 per cent, per annum, from Janu- 
ary 1 , 1870, to January 1, 1878, and from January 1, 1882, to the date 
of rendition of judgment. The coupons that matured after January 1, 
1878, and up to the maturity of the bonds, are sued on in the second 
count of the pétition. This suit was fîled on April 20, 1888. It will 
be observed, therefore, that ail the coupons on the bonds in question 
which matured on and prior to January 1, 1878, were more than 10 years 
overdue when the said suit was filed, and for that reason an action on the 
coupons is barred by limitation. By suing on the bonds, and demand- 
ing judgment for the principal sum, together with aU interest that ac- 
crued thereon upto January 1, 1878, the plaintiff seeks to avoid a plea 
of the statute of limitations, whioh could bave been successfully inter- 
posed if he had declared on the coupons. Huey v. Maçon Co., 35 Fed. 
Hep. 481, and cases cited. 

The point to be determined is whether such overdue interest can be 
recovered by declaring for it in a suit on the bonds, notwithstanding the 
fact that it could not be recovered by a suit on the coupons? The point 
is novel, and, so far as I am advised, bas never been expressly deter- 
mined. In several well-considered cases it has been held that, when 
money due on o. note or bond .is made payable by installments, the stat- 
ute of limitations begins to run against each installment from thetime it 
matures. Bush v StoweU, 71 Pa. St. 208; Bumham v. Brown, 23 Me. 
400; Estahrook v. MnuUon, 9 Mass. 258; Heywood v. Perrin, 10 Pick. 
228. But Mr. Wood in his work on "Limitation of Actions" says that, 
"with singular inconsistency " it has been held in some cases that inter- 
est made payable annually is not subject to the same rule: that the stat- 
ute does not run against interest installments payable annually, until 
the principal debt matures. Wood, Lim. § 126, p. 296. In my opin- 
ion, there is no distinction in principle between a debt payable by install- 
ments and interest payable annually or semi-annually in installments. 
If the statute begins to run in the former case as soori as an installment 
of the debt matures, for equally good reasons it ought to run against in- 
terest installments as soon as they become payable. It is worthy of note 
that the few cases cited by Mr. Wood as holding that the statute of lim- 
itations will not run against interest installments until the principal ma- 
tures, were suits upon notes or bonds to which no interest coupons were 
attached. Separate contracts to pay installments of interest at stated in- 
tervais were not annexed to the obligation to pay the debt. Vide Bank v. 
Doe,19 Vt. 463; Henderson v. HamUton, 1 Hall, 314; Ferry v. Ferry, 2 
Cush. 92. The rulings made in the cases last mentioned appear to bave 
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been based on the ground that interest îs a mère incident of a debt, and 
is so inseparablj' connected therewith that it may be recovered in con- 
nection with the debt when it matures; no matter for how long a period 
it has been overdue. By this was meaat, I suppose, that the stipula- 
tion with référence to interest in the cases then under considération 
formed an inséparable part of the promise or obligation to pay the prin- 
cipal debt. But if, as in the présent case, the parties to a note or bond 
make independent stipulations as to interest, and putsuch stipulations in 
the form of negotiable coupons, which may be detached from the bond, 
and are intended to be detached and negotiated, no reason is perceived 
why the statute of limitations should not run, as soon as they mature, 
against ail such installments of interest as are represented by such inter- 
est coupons. It appears to me that it would be extremely technical, as 
well as illogical, to say that the statute of limitations runs against the 
promise contained in a coupon from the date of its maturity, but does 
not run against the same promise contained in the bond until the bond 
matures. In view of the fact that it has been held that the same period 
of limitation applies to a coupon that applies to a bond, — that they are 
contracts of equal dignity, — the true doctrine is no doubt that, when an 
action to recover a given installment -of interest cannot be maintained on 
a coupon by reason of lapse of time, such installment cannot be recov- 
ered by a suit on the bond. Oity v. Lam8(m,.2 Wall. 482; City v. Buûer, 
14 Wall. 296. The views hère expressed are incidentaJly confirmed 
by the décision in Olarh v. lowa Oity, 20 Wall. 586, although it is true 
that the précise question now before the court was not involved in that 
case. It was there held that coupons, when severed from municipal 
bonds, are negotiable, and pass by delivery, and that, when so spvered, 
they cease to be mère incidents of the bonds, and become independent 
claims. It was further held that, though bonds are canceled or paid be- 
fore maturity, such coupons as are at the time outstanding in the hands 
of third parties do not lose their validity, but may be collected by the 
holder for value. If outstanding un paid coupons are not extinguished 
by the cancellation, payment, or surrender of the bonds to which they 
pertain, it is manifest that the interest which accrues from time to time 
on bonds with interest coupons annexed is not a mère incident of the 
debt, and is not so inseparably connected therewith that it may be re- 
covered aîong with the principal debt in a suit on the bond, as distin- 
guished from a suit on the coupon, regardless of the length of time such 
interest may baye been overdue, The question submitted to the court 
as to whether the interest installments which fell due more than 10 years 
before the suit was file^l may be recovered in an action on the bonds, is 
accordingly decided in the négative. Such interest installments are 
barred, unless the statute can be avoided by a plea of some of the excep- 
tions which suspend its opération. 
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United States v. Gabhiel et aî.^ 

(Circuit Court, B. D. Louisiana. May 26, 1888.) 

OUSTOMS DUTIBS— DUTIBS OF APPRAISBRS— ESTIMATB OP VaLUB. 

Rev. Bt. U 8. § 2903, directing appraisers of imports to ascertain the aiîtual 
market value and wtolesale price of the goods in the principal markets of the 
country whence they are imported.Tegardless of the invoice, is unaffected by 
act U. a March 8, 1883, § 7, which repeals Rev. St. §§ 2907, 2908, and act Jane 
82, 1874, providing that certain costs of transportation, etc., shall be added to 
the price of goods, or by section 7, of the act of March 8d, which modifies the 
oath to be taken upon the entry of goods, with respect to said costs of trans- 
portation, but leaves the oath otherwise unchanged, and the dutiable value of 
goods is to be estimated from their n^arket value in the principal markets of 
the country whence they are imported. 

At Law. On motion for new trial. 

Action by the United States against Gabriel & Schall upon a bond 
given for duties upon cément entered at the port of New Orléans. Ver- 
dict for plaintiff, which défendant moved to set aside. 

J. W. Gurley, Asst. U. S. Atty., for the United States. 

Ifowe (fcPrenfes, for défendant. - 

Before Pakdee and Billings. JJ. 

Pardee, J. The défendants imported, through the port of New Or- 
léans, a lot of cément from Holzminden, Germany. Their agent niade 
the proper èntry at the custom-house; filed the necessary oath and sworn 
and certifiéd invoice from the manufacturers at Holzminden; paid duty 
on the valuation given by the invoice, gave the requisite bond, and took 
order for delivery of the goods. The local appraiser valued the goods 
for duty higher than the invoice value, and the importers were notified. 
Dissatisfied with such higher valuation, the importers called for a reap- 
praisement by merchant appraisers under section 2930, Rev. St. The 
merchant appraisers were appointed, and made an appraisement of the 
dutiable value of the said goods, ' substantially the same as the local 
appraiser had previously done. The défendants, still dissatisfied, ap- 
peâled to the collector and secretary of the treasury, but obtained no re- 
lief. Suit being brought on the bond, on the trial, the défendants offered 
to prove that the merchant appraisers, in their appraisement, through 
error or mistake, ignored the valuation of the goods at Holzminden, and 
based their finding on the value of such goods at Bremen, a place also 
in Germany, and that the actual dutiable value was the value at Holz- 
minden, and that the same was correctly shown by the invoice filed with 
entry of the goods. This évidence was excluded by the trial judge, and 
such exclusion is the real base of the motion fora new trial. 

It is claimed that the act of March 3, 1883, (22 St. at Lai^e, 488- eê 
eeq.,) bas niodified and repealed section 2902, Rev. St., so far as therein 
the dutiable value of imported goods is to be determined by the true and 

'Puolication delayed by iuability to obtaili copy of opinion at tiw$ of its renditiou. 
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actual market value and wholesale price in the principal markets of the 
country whence the same has been imported, and that since said act of 
1883 the law requires that the dutiable value shall be determined by the 
actual maiket value and cost of the goods at the place where manufact- 
ured or purchased. If this claimed construction of the act of 1883 be 
correct it is doubtful whether, in a case where the merchant appraisers 
were duly and legally appointed, and where neither neglect of duty nor 
fraud is alleged, the court can go behind the finding, which is declared 
by the statute to be final. See Odbermann v. Merriit, 123 U. S. 362, 
363, 8 Sup. et. Rep. 151. But such construction is not correct. The 
act of 1883 (7th section) repeals sections 2907 and 2908, Rev. St., and 
section 14 of an act approved June 22, 1874, ail of which refer to the 
addition to the cost or actual wholesale price, in the principal markèts 
of the country, of certain charges and expenses of transportation, ship- 
ment, etc.; and the eighth section of said act modifies the oaths to be 
taken on the entry of goods, so that the consignée, importer, or agent 
need not swear, as formerly required, to the amount of such charges and 
expenses, otherwise the oaths are left as before. There is nothing in the 
said act that modifies, even by implication, the duties of appraisers, as 
declared in section 2902, Rev. St., and therein appraisers are required, 
"by ail reasonable ways and means in their power, to ascertain, estimate, 
and appraise the true and actual market value and wholesale price, any 
invoice or afBdavit thereto to the contrary notwithstanding, of the mer- 
chandise, at the time of exportation, and in the principal markets of the 
country whence the same has been imported into the United States," etc. 
We notice that the obligation taken by the appraisers in this case was 
"to examine and inspect said lot of , and truly to report the act- 
ual market value or wholesale price thereof, at the period pf the expor- 
, iation of the same to the United States, in the principal markets of the 
Country from which the same was imported into the United States." And 
their report purports to show their finding of "the actual market value, 
etc. , in the principal markets of the country from whence," etc. To give 
the évidence ofïered by the défendant its fullest effect would be to con- 
sider that it would show that the merchant appraisers found erroneously, 
and against the fact that Bremen was a principal market for cément in 
■Germany. In Stairs v. Peaâee, 18 How. 524, it was expressly decided 
that the finding of the merchant appraisers, on appeal, as to the princi- 
pal markets of a countty from which goods were imported is conclusive. 
See, also, Bdcher v. Linn, 24 How. 508. The verdict in this case is 
manifestly correct. The motion for a new trial is denied. 

BiLLiNOs, J., concura. 
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United States ». Milnee et al. 
(dreuit Court, N. 2>. Alabama, J3. B. September 8, 1888.) 

1. CoNSPiRACT— Agaenst Unitbd States— Indictmbnt. 

An indictment under Rev. St. § 5440, relating to conspîracies to commît an 
oflense against or to defraud the United States, followed by an act of one or 
more of the conspirators to efifect the object of the conspiracy, charging an 
intent to defraud the United States by obtaining tho dismissal of certain suits 
which by law mighl be brought by the United States to recover certain lands 
"alleged to hâve been fraudulently and unlawf ully obtained " f rom the United 
States, does not charge a conspiracy to defraud the United States, siace the 
use of the word "alleged" renders the fraud an open question. 
S. Samb. 

An indictment charging a conspiracy with intent to defraud the United 
States by obtaining the dismissal or discontinuance of certain suits which by 
law mig[ht be brought by the United States, cannot be considered as charging 
a conspiracy to commit an offense against the United States, to-wit, bribery; 
there being no spécifie hint of such an oflense, except in the allégations of 
acts done to effect the object of the conspiracy, 
8. Samb — Dbscriptioiî of Otebt Act. 

An allégation that défendants tendered an agreement to pay money to cer- 
tain fédéral oflBcials, to-wit, the offlcers of court of the United States acting 
under the authority of the government of the United States for the Southern 
division of the Northern district of Alabama, is bad as a description of an act 
of one or more.of the conspirators to effect the object of a conspiracy to de- 
fraud the United States under Rev. St. § 5440, being too indeflnite to identify 
either the agreement or the tender, even were it clear whether the agreement 
was tendered to the officiais or to somebody else. 
4. Samb. 

An allégation that défendants entered into an agreement which was cor- 
rupt, and with a bad intent, does not sufflciently describe the act done to 
effect the object of the conspiracy, since it fails to show whether the agree- 
ment was written or oral, active or passive, and leaves uncertain the matter 
and persons concerned. 
8. Samb— TiMÉ and Place of Act. 

The indictment must allège thé time and place of the act done to effect tho 
object of the conspiracy, so as to identify the act, and show that it post-dated 
the conspiracy, and was nôt merely a part of it 

On Demurrer to Indictment. 

Rev. St. U. S. § 5440, under which défendants Willis J. Milner and 
others were indicted, is as follows: 

"If two or more persons conspire to commit any offense against the United 
States, or to defraud the United States in any manner or for any purpose, and 
one or more of such parties do any act to efifect the object of the conspiracy, 
ail thè parties to such conspiracy shall be liable to a penalty of not less than 
$1,000, aud not more than $10,000, and to imprisonment not more than two 
years." 

Paedee, J. The indictment contains two counts, and is based on sec- 
tion 5440, Rev. St. U.S., under which the offense consists in the conspir- 
acy, which njustbeclearly and sufficientlycharged, and, ascharged in the 
indictment, cannot be aided by averments of acts done by one or more 
of the conspirators in furtherance of the object of the conspiracy. U. S. 
V. Britton, 108 U. S. 199, 2 Sup. Ct. Rep. 531. The two counts, so far 
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as any ofiFense is ohai^ed, are identical, with the exception that in tha 
first the conspiracy was with the intent to defraud the United States by 
obtaining the dismissal of certain suits, etc. , and in the second the con- 
spiracy was with the same intent by unlawfuUy obtaining the dismissal 
of certain suits, etc. In the light of U. S. v. Britton, su^ra, the offense 
charged in both counts is à conspiracy to defraud the United States. 
A claim was made in argument that the charge might be considered as 
conspiracy to commit an offense against the United States, i. e.,bribery, 
but there is in the indictment no spécifie hint of such an offense, except 
in those parts of the indictment charging acts donc to effect the object 
of the conspiracy. 

Considering, then, both counts as charging a conspiracy to defraud the 
United States, the question is first presented whether such conspiracy is 
sufficiently set forth. It has been decided in this circuit upon reason 
and authority that an indictment for a conspiracy should charge the ob- 
ject of the conspiracy, but need not charge the means to be employed. U. 
S. V, Goldman, 3 Woods, 187 . Of course, in a conspiracy to efi'ect a lawful 
purpose by unlawful means, the unlawful means constitute the object of 
the conspiracy to such an extenfthat they should be as fully set eut as 
the nature of the case will permit. The object of the conspiracy, as 
charged in the two counts, is the intent to defraud the United States by 
obtaining the dismissal and discontinuance of certain suits which by law 
might be brought by the United States against certain parties to recover 
certain lands alleged to hâve been fraudulently and UnlawfuUy obtained 
from the United States. Can a conspiracy with this object be said to be 
a conspiracy to defraud the United States? It dépends upon whether 
the United States owns the certain lands, or whether the certain lands 
hâve been fraudulently and unlawfuUy obtained from the United States. 
If the United States does not own the certain lands, and they bave not 
been fraudulently and unlawfuUy obtained from the United States, then 
it is difficult to see how the United States could be defrauded in any 
manner or for any purpose by a successful conspiracy to obtain lawfuUy 
or unlawfuUy the dismissal of certain suits to recover tbe certain land. 
In other words, unless the certain lands beiong to the United States the 
conspiracy could not hâve defrauded the United States. The word "al- 
leged" apparently vitiates each count. WhUe the offense under section 
5440, Rev, St., consists alone in the conspiracy, as held in U. S. v. Brit- 
ton, y et by the terms of the statute that offense is not punishable unless 
one or n>ore of the conspirators did some act to effect the object of the 
conspiracy. An act to effect the object of the conspiracy therefore be- 
comes a material matter, and it must be alleged and proved with the 
usual certainty required in criminal pleading. See 1 Chit. Crim. Law, 
169; U. S. v. Cruikshani, 92' U. S. 542; U. S. v. Walsh, 5 DUl. 58; U. 
S. v. Jfartm, 4 Cliff. 156. 

It is with regard to the act done to effect the object of the conspiracy that 
there exists a différence between the two counts in the présent indict- 
ment, and this renders it necessary to consider the counts separately as 
to the sufficiency of this charge. In the first count the "overt" act is 
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ambiguously charged; a reading of the same leavîng a doubt whether H 
is meant that an agreeinent to pay money was tendered to certain féd- 
éral officiais, or an agreement to pay money to certain fédéral officiais 
was tendered to said officiais, or to some other person or persons. If 
this point were clear, then the count is objertionable, because it does not 
within the knowledge of the grand jury specify sufficiently to be the sub- 
ject of proof, either the agreement or the persons or person to whom it 
was tendered. "Certain fédéral officiais, to-wit, the officers of court of 
the United States acting under authority of the govemment of United 
States for the Southern division of the Northern district of Alabama," is 
a description too indefinite to identify either the agreement or tender, and 
to inform the défendant of the nature of the charge against him. Neither 
the matter nor charge is certain. In the second count the act to efFect 
the object of the conspiracy is charged as the entering into a certain agree- 
ment by the conspirators. This agreement is charged as corrupt, and 
with a bad intent, but it is not specifically described. It is not charged 
as written or oral, active or passive, and is left uncertain as to mattei 
and personà; ail of which is of more importance, as the grand jury seems 
to hâve been fullyadvised of ail thefacts relatingto the alleged act. In 
neither count is there any averment of time or place of the alleged "overt" 
act, which would seem to be necessary to identify the act, and to show 
the court and jury that the same post-dated the conspiracy, and was in 
fact an act, not a part of the conspiracy, but done to effect its object. I 
am clear that the demurrer to the indictment should be sustained, and 
judgment to that effect will be entered, but said défendants may be or- 
dered held until the diseharge of the grand jury at this term, to allow 
the case to be again considered. 



United States v. Mathias 
(Oùreuit Court, D. Souih GaroUna. Decemher 1, 1888.^ 

1, Post-Office— Offenses against Postal La ws— Obscène Matter— Phitate 

Communications. 

Sending a written communication of a personal and private nature f rom one 
person to anolher, under cover of a sealed envelope, is not sending obscène 
matter tlirougb tlie mails, within the meaning of Rev. St. CJ. S. § 3893, though 
the letter contains indécent or obscène matter.' 

2. SAyE— Evidence— Pkoof of Handwbitinci — Compakison. 

On the trial in the fédéral court In South Carolina of an Indictment for send- 
ing an obscène letter through the mails, an expert in handwriting may be 

■ For fuU discussions of the offense of mailing obscène matter under Rev. St. U. 8. § 
8898, see note to U. 8. v. Gaylord, 17 Fed. Rep. 438, cited in opinion; U. S. v. Thomas, 
27 Fed. Rep. 683, and note; U. S. v. Bebout, 28 Fed. Kep. 533, and note; U.S. v. Wight- 
man, 23 il od. Rep. 636, and note ; U. S. v. Slenker, 32 Fed. Rep. 691. 
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asked to compare the letter charged in the indictment with one already in ev 
idence for another purpose, acknowledgtd by défendant to bave been ■written 
by him, and to say if in his opinion tbey both came from the same hand.* 
S. Samb— Experts— Qualification— BiAS. 

But it is not proper to call as such expert an offlcer detailed by tîie post-of- 
fice department to coUect the facts in the case, and who had hunted up the 
testimony, and busied himself in the inception and prosecution of the case. 

At Law. Qq indictment for sending obscène matter through the 
mails. 

L. F. Youmans, Dist. Atty., C M. Furman, and H. A. De SaumirCy 
Asst. U. S. Attys., for the United States. 

S. W, Mdton and Clark <k Muller, for défendant. 

SiMONTON, J. The défendant is on trial under an indictment for vio 
lating section 3893 , Rev. St. , in sending an obticene letter through the mail. 
The letter was sent from Leesville, in this state, to the Holly Card-Works, 
Meriden, Conn. In the progress of the case a letter had been put in 
évidence, acknowledged by the défendant to hâve been written by him, 
and to hâve been sent through the mail by him from Leesville, addressed 
to the same company, at the same place. The district attomey bas put 
upon the stand as a witness an expert in handwriting. He proposes to 
place in his hands this letter, and to ask him to compare it with the ob- 
scène letter charged in the indictment, and to say whether in his opinion 
the two letters came from the same hand. Counsel for the défendant 
object. There seems to hâve been great confusion in the rulings of the 
English courts on this question. Rex v. Oator, 4 Esp. 1Ï6; Mudd v. 
Scuckermore, 5 Adol. & E. 703. Finally, ail doubts were settled byth© 
statutes 28 & 29 Vict. The décisions of state courts in this country vary 
very much on the point. The suprême court of the United States, in 
Strother v. Lucas, 6 Pet. 763, affirmed in Rogers v. Ritler, 12 Wall. 317, 
laid down the gênerai rule that comparison of handwriting will not be 
admitted as évidence, The case however admits that there are excep- 
tions to the rule. In Moore v. U. S., 91 U. S. 270, it was held that év- 
idence by way of comparison of handwriting could not be admitted, un- 
less there was in the case already admitted in évidence for another pur- 
pose,- — and we may add "or iu the record," — a paper admitted to be in 
the genuine handwriting of the party, with which the disputed paper 
could be compared. Where thèse circumstances exist, the two papers 
could go to the jury, and be compared by them. This being the law of 
this court, the question now is, will the examination of experts before 
the jury be allowed to aid them in making this comparison between the 
acknowledged letter, in évidence already for another purpose, and the 
obscène letter? There bas been called to our attention no ruling of the 
suprême court on this point. It was suggested in argument in Mcare v. 
U, S,; but, as its décision was not necessary in that case, nothing is said 
of it in the opinion. In South Carolina the rule is to admit évidence 

•On the subject of provlng handwritings by comparison, see FuUer v. Pcx, (N. G.) T 
S. E. Rep. 589, and note; Snider v. Burks, (Ala.^ i South. Rep. 225, and nota. 



894 FEDERAL BEFOBTKB. 

from comparisôn of handwriting in aid of doubtfill testîmony. The prac- 
tice in that state is that, where such comparispn is admitted , the jury 
are assisted by the évidence of experts; indeed, of non-experts. Bird v. 
MUar, 1 McMul. 125; Bennett v, Mathewes, 5 S. C. 478; Benedid v. Fkm- 
igan,l^ S. C. 508. In the absence of a décision of the suprême court 
of the United States, the décisions of the courts of this state will be used 
as a guide. If the papers must go to the jury to be compared by them, 
— a practice recognized and approved in this country and in England, — 
(Muddv. Scupkermore, supra; Moore v. U. S., supra; Boman v. Plunkett, 
2 McCord, 618,) then it is the duty of the court to aid the jury in mak- 
ing the comparisôn. Although this kind of testimony, resting on opin- 
ion, is not of a high order, and cannot control the jury, yet it may give 
them valuable aid in coming to their conclusion. The value of the testi- 
mony dépends upon the character, expérience, and skill of the experts. 
Non-experts can afford little or no aid to a jury of intelligence. The tes- 
timony upon this point wiU be confined to experts. The exception is 
overruled. 

The government then offered as a witness M. V. Moore, post-ofBce in- 
spector. He was called as an expert, for the purpose of comparing the 
writing heretofore proved iri the case with the obscène letter, to the end 
of testifying as to his opinion regarding the latter. The counsel for de- 
fendant interposed, and he was cross-examined as to his qualifications. 
See 1 Whart. Ev. § 709. It appeared that the witness -had been detailed 
by the post-ôfSce department to go to Leesville, examine into, and col- 
lect the facts of this case; that he had huntod up the testimony, and had 
busied himself in the inception and prosecution of this case. Défendant 
thereupon objected to his competency for the purpose for which he was 
called. 

SiMONTON, J. It has been ruled that, inasmuch as thèse papers are 
in the hands of the jury, and will be compared by them, the court can 
aid the jury in coming to their conclusion by the testimony of experts. 
This testimony is only to aid the jury, showing them the opinion of ex- 
perienced and skillful men. It can in no sensé control them. Where 
the person called to testify as an expert is one occupying the relation to 
the case which this witness does, — saturated with bias against the de- 
fendant, honestly convinced of his guilt, and, in the conscientious dis- 
charge of his duty, seeking to bring him to punishment, — he can aflfbrd 
the jury no efficient aid in coming to a fair and impartial conclusion. 
His évidence as an expert to the point indicated will not be admitted. 

The testimony having closed, ail points of law and of fact were dis- 
cussed by the counsel. Thereupon the judge charged the jury as foUows: 

SiMONTON, J. The défendant is indicted for violating section 3893, 
Eev. St. , in sending an obscène letter through the mail. The whole of 
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the évidence is în. By this it appears that the letter in question was 
mailed at Leesville, S. C., addressed to the Holly Card-Works, Meriden, 
Conn., and that it was duly delivered to this address. The défendant 
submitted to the court certain requests to charge. The sixth is in thèse 
words: 

"Sixth. Written comimnications of a personal and private nature from one 
person to another, sent under cover of a sealed envelope, are not wlthin the 
terms of section 3893 of the Revised Statutes of tTie United States, and amend- 
ments thereto, even though they contain obscène or indécent matter. If, 
therefore, the jury believe that the letter in question was sent under cover of 
a sealed envelope, they must find défendant not guilty." 

This request raises a question to be determined by the court. It has 
been made before several district and circuit courts of the United States, 
and thèse difFer in the construction of the section. It is now pending 
before the suprême court of the United States, awaitiûg a hearing. The 
most elaborate discussion of the question on one side is in U. S. v. Williams, 
3 Fed. Rep. 484, 491, foUowed by U. S. v. Lofiis, 12 Fed. Rep. 671. On 
the other is the décision of Judge Drummond in U. S. v. Gaylord, 17 Fed. 
Rep. 438. It came up again in U. S. v. Chase, 27 Fed. Rep. 807, (circuit 
court Mass.,) Mr. Justice Gbay sitting with the district judge; and, the 
court being divided, it has gone to the suprême court. In this unsettled 
condition of the law on this point, with the prospect of a final décision 
at no distant day in the suprême court, I must give the défendant the 
benefit of evory reasouable doubt in the solution of the question. U. S. 
V. WhiMier, 5 Dill. 39, 42. Is a sealed letter addressed to a particular 
person, sent by mail, and delivered to the person to whom it is addressed, 
within the prohibition of section 3893, Rev. St.? The section may be 
divided into three parts. The first déclares certain things to be unmail- 
able matter. The second forbids any of thèse from being conveyed in 
the mails; or, if perchance they are so conveyed, they must not be de- 
livered from the mail. The third makes it an offense for any one to 
deposit in the mail for delivery, or to receive from the mail any matter 
80 declared to be unmailable, for the purpose of circulating or disposing 
of the same. What is declared to be unmailable matter? There are five 
classes: (1) Any publication, obscène, lewd, or lascivious, in the shape 
of a book, pamphlet, picture, paper, writing, print, or in any other form 
of an indécent character; (2) every article or thing designed or intended 
for the prévention of conception or procuring abortion; (3) every article 
or thing intended or adapted for any indécent or immoral use; (4) every 
written or printed card, circular, book, pamphlet, advertisement, or notice 
of any kind, giving information, directly or indirectly, where, how, or 
of whom, or by what means, any of the above-named matters, articles, 
or things may be obtained or made; (5) every letter upon the envelope 
of which, or postal-card upon which, indécent, lewd, obscène, or lasciv- 
ious delineations, epithets, terms, or language may be written or printed. 
Siich unmailable matter shall not be conveyed in the mails, nor be deliv- 
ered from any post-office, or by any letter-carrier. The offense is detined 
thus: 
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" Any person wIio sïiàll knowingly deposit or cause to be deposited for maîl- 
ing or delivery anything declared to be unmailable matter, and any person who 
shall knowingly take the same, or cause the same to be taken, from the mail, 
for the purpose of circulating" [in the case of the books, pamphlets, etc.] "or 
disposing," [In the case^of the other things,] "or of aiding in the circulation 
or disposition of the same." 

It will be seen that the matter declared unmailable is matter intended 
for or within reach of the public or a part of the public, the character 
of which can be ascertained by inspection. It must be a publication or 
an article or thing intended for the prévention of conception, or to pro- 
duce abortion; or an article or thing intended or adapted for an indécent 
or immoral use; or a written or printed card, circular, book, pamphlet, 
advertisement, or notice of any kind, giving information where, how, of 
"whom, by what means, any of thèse articles may be obtained or made; 
or a letter on the envelope of which, or postal-card upon which, the ob- 
jectionable terras, language or delineations may âppear. So, also, it is 
forbidden to carry such matter in the mail, or to deliver it. How can 
this prohibition be obeyed unless the matter is such as can be inspected, 
and, upon inspection, can be seen to be unmailable? So, also, the offense 
is mailing or receiving from the mail for the purpose of circulating or 
disposing of such unmailable matter. Apply the above. A sealed letter 
is not a publication. Barrow v. Lewéûin, Hob. 62; FonviUe v. McNease, 
Dud.CS.C.)303; Odger, Sland.&Lib.l50; Townsh.Sland.&Lib.§§101, 
108. its character cannot be discovered on inspection, except by break- 
ing the seal, which a post-master cannot do. It is not intended for the 
public. It does not, in itself, show a purpose of circulation. Its seal 
shows that it is intended to be private, and to be confined to the person 
to whom it is addressed. In my opinion the évidence does not bring 
this case within the section of the revised statutes. The jury wiU find 
défendant not guilty. 



United States v. Cook et a?.* 

(Diêtrîet Court, 8. 1). Oaiifornia. October 15, 1888.; 

Public Lands— Offenses— Fbncikq — Indiotment. 

An indictment for fencing public lands In violation of 33 St. U. 8. p. 383, 8 
3, need not allège that défendant had not gone upon, improved, or occupied 
said lands under the land laws of the United States, claiming title thereto, ia 
good faith, that being a matter of défense. 

Indictment for Fencing Public Lands. 
The District Attomey, for the United Statea. 
Stephen M. White, for défendants. 

Ross, J. In his brief filed in this case the district attomey concèdes 
that, if it is necessary that the indictment should négative the proviso 

^Cmtara, see U. S. v. Felderwald, 36 Fed. Rep. 490. 
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contained in the section of the statute upon which it is founded, the dé- 
marrer of the défendants should be sustained, iuasmuch as the averments 
in that behalf are insufBcient; but he insists that such négation is not 
necessary, and that therefore the averments respecting that matter should 
be disregarded as surplusage, and the demurrer be accordingly overruled. 
The indictment is based upon section 3 of the act entitled "An act to 
prevent unlawful occupancy of the public lands," (23 St. U. S. 322,) 
and reads as folio ws: 

"That no person, by force, threats, intimidation, or by any fencing or in- 
closing, or any other unlawful means, shall prevent or obstruct, or shall com- 
bine or conf ederate with others to prevent or obstruct, any person f rom peace- 
ably entering upon or establishing a settleraent or résidence on any tract of 
public land subject to settlement or entry under the public land laws of the 
United States, or shall prevent or obstruct free passage or transit over or 
through the public lands : provided, this section shall not be held to affect the 
right or titleof persons who hâve gone upon, improved, or occupied said lands 
under the land laws of the United States, claiming title thereto, in good faith." 

The real question is whether the proviso is so incorporated with the 
substance of the clause defining the offense as to constitute a material 
part of the desciiption of the acts which constitute it. If it is, it is nec- 
essary that the indictment should négative the proviso; otherwise the 
latter is matter of défense to be shown by the défendant. U. S. v. Oook, 
17 Wall. 168. Looking at the statute it is seen that the section to which 
the proviso is appended defines the acts which constitute the offense, and 
defines them completely, without any référence to thé proviso, or to any 
matter contained in it. There is nothing in the proviso tliat enters into 
the offense condemned, but its sole office is to exempt from the opéra- 
tion of the section those persons who hâve gone upon, improved, or oc- 
cupied such public lands under the land laws of the United States, claim- 
ing title thereto, in good faith. That that is a matter to be shown in 
défense seems to me to be clear. If the défendant comes within the ex- 
emption it is an easy matter for him to show it; whereas if the prosecu- 
tion should be required to allège, and consequently to prove, that de- 
fendant did not go upon, improve, or occupy the land under the land 
laws, claiming title thereto, in good faith, it would be casting upon the 
govemment the burden of proving a difScult négative, and I think the 
statute was wisely so framed as to leave it to the défendant, if he falls 
within the exemption, to show the fact. As the averments in respect to 
the matter referred to were unnecessary, they may be disregarded as sur- 
plusage. It is not claimed that the indictment contains any other de- 
fects. Demurrer overruled. 
v.86F.no.l4— 57 
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Hatch et al. v. Young. 

(Oireuit Court, D. 3fa»êaehvsett», December 4, 1888.) 

Patbnts fob Inventions — Ihfbingembnt — Machines pob SfAsiNG Heei/- 
Stippbnekb. 

Letters patent No. 138,849, granted to 8. Moore and H. Rogers, November 
5, 1873, for improvements in machines for making heel-stifleners for boots and 
shoes, the spécification for which recites the use of "a stationary heel-sbaped 
former-block; « * *; a sliding bender, or follower, that presses the leath- 
er-board or blank around tliis block; and an under-slide, that presses in or 
crimps the bottom edge ot the blank, to form the lip or flange, the follower 
moTing up against the blank. and pressing it upon and around the former- 
block, and griping the bent blank thereto, and the under-slide then moving 
against the bottom edge of the bent blank, * * * and pressing the edge 
undér the bent blank to crimp it," are not infringed by machines made under 
letters patent No. 350,907, granted to William J. Young, October 13, 1886, in 
which the lip-turner is bolted to the frame, and m which the weighted arm or 
spring or crimper-slide of the former device is not found. 

In Equity. Bill for infringeroent of patent. 

Bill brought by Jesse W. Hatch and others against William J. Young. 

W. A. Madeod, for complainant. 

J. E. Maynadier, for défendant. 

CoLT, J. This suit is brought on letters patent No. 132,849, dated 
November 6, 1872, granted to S. Moore and H. Rogers, for improve- 
menls in machines for making heel-stififeners for boots and shoes. The 
spécification says* 

"Our invention relates to the manufacture of heel-stiffeners from leather- 
board, and particularly to the method of forming the lip or flange upon each 
stifCener, and of producing a stiffener having a bodycontracting from the bot- 
tom to the top. In making such stifEeners we use a stationary heel-shaped 
former-block, (set so as toleave a space beneath it,) a sliding bender, or fol- 
lower, that presses the leather-board or blank around this block, and an under 
Blide, that presses in or crimps the bottom edge of the blank, to form the lip or 
flange, the follower moving up against the blank, and pressing it upon and 
around the former-block, and griping the bent blank thereto, and the under 
slide then moving against thè bottom edge of the bent blank, (such edge not 
being griped,) and pressing the edge under the former-block, to crimp it." 

The claims in controversy are the first and third: 
' "(1) The comblnation of the stationary former-block, 6, the slide-foUower, 
e, and the crimper-slide, g, the follower and slide moving in right Unes, and 
operating substantially as described." 

"(3) Theprocess herein described, of automatically, and by a continuons 
movement of the prime œotor, shaping and setting to shape heel-stiffeners, 
by first griping the body and then crimping the bottom edge, substantially as 
described." 

The defendant's machine is found described in his patent of October 
12, 1886, No. 350,907. In this machine the blank is operated upon 
by two sets of dies. The blank is partially formed in what is called the 
"preliminary machine," and then completed by the auxiliary machine, 
or finisher. 
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Withoutgivinp: a breadth of construction to the Moore and Rogers pat- 
ent which I do net think warranted, I am unable to find any infringe- 
ment on the part of the défendant. In view of the prior Hatch patent 
of August 1, 1871, the Moore and Rogers patent must be limited to the 
improved mechanism therein shown. A comparison of the two ma- 
chines discloses a marked différence in construction and mode of opéra- 
tion. I do not find in the Young machine the crimper-slide found in 
the Moore and Rogers patent. In the Young machine the lip-turner, 
which turns the fiange of the stiffener, is bolted to the frame, which is 
firmly fastened to the stationary table or bed; the lip-turner constituting 
a part of the frame or box in which the female mould is encased. Neither 
in the first nor in the second process of the Young machine do I find the 
weighted arm or spring or crimper-slide of the Moore and Rogers device. 
It may be said that both machines clampand gripa stifiénerbetween a maie 
and female mould, and afterwards turn a fiange, but the construction 
and opération of the machinas are quite différent. In my opinion the 
defendant's machine does not embrace the combination of devices cov- 
ered by the first claim of the Moore and Rogers patent; nor do I think, 
in view of the prior state of the art, that the third or process claim of the 
Moore and Rogers patent, even if it is held to be valid, should be con- 
strued to cover either the first or second process of the Young invention. 
Bill dismissed. 



BoYEB V. Kisa et al. Same v. Richman et al. Same v. Russell. 

{Circuit Court, B. Indiana. November 28, 1888.) 

Patents fob Inventions — Intention— TmiESHiNG-MAcmNES. 

Patent No. 259,364, issued June 6, 1882, to Louis C. Royer, as assignée of 
Christopher Blinn, covering the combination, in a tlireshing-machine, of a 
cylinder, a concave and grate below, a revolving beater arranged sulilciently 
near the cylinder to deiiect the straw downward, a revolving rake and beater 
in the rear of the first beater, a vibrating shal^er and carrier below, involves 
no invention; the J. A. Throp patent of April 18, 1876, those to complainant 
of September 7, 1875, and June 20. 1876, and the model made by Westinghousô 
& Co. duriag 1877-150, ail contain substantially the same éléments in the same 
combination as in the Blinn machine; the improvements made by Blinn in 
the incline of the grate, and the location of the beater, being only such as a 
Bkilled mecbanic could hâve made with the others before him. 

At Law. Action for infringement of patent. 

Thèse actions are brought by Louis C. Royer against John King and 
others, George W. Richman and others, and Allen A. Russell, respect- 
ively. The plaintiff is the assignée and owner of letters patent No. 259,- 
264, issued June 6, 1882, to him as assignée of Christopher Blinn, for 
an improvement in threshing-machines. There were three claims in the 
patent, which cover the gênerai combination, in a threshing-machine, of 
a threshing cylinder, a concave and grate below, a revolving beater ar- 
ranged sufficiently near the cylinder to deflect the straw downward, a re- 



900 FEDEBAL BEFOKTEB. 

volving rake and beater in the rear of the first beater, and a vibrating 
shaker and carrier, located below beaters, ail constructed, arranged, 
and operated as shown. By stipulation the cases were submitted to the 
court for trial without the intervention -of a jury. It was further stipu- 
lated that the décision of the court should be final and binding upon 
both parties, and that neither of them should appeal therefrom; and 
that, if the décision was adverse to the plaintiff, no other suits should be 
brought against Russell & Co., or the sellers or users of machines made 
by them. On the trial the défendants insisted that no invention was 
displayed by the device shown in the Blinn patent, on account of the 
previous state of the art as disclosed in letters patent No. 176,282, issued 
to J. A. Throp, April 18, 1876, and the patents issued to the plaintiff 
Louis C. Royer, Nos. 167,570, dated September 7, 1875, and 179,064, 
dated June 20, 1876. Thèse, with a number of patents, and a model 
of a threshing-machine made by Westinghouse & Co., of Schenectady, 
N. Y., during the years 1877—80, were offered in évidence; the latter 
chiefly as anticipating the device of Blinn. The machines used by the 
défendants were made by Russell & Co., of Massillon, Ohio, which Com- 
pany defended thèse suite. 

Mr. Stone, George E. Bcddmn, and Jos. B. Kecding, for plaintiff. 

M. D, Leggett and C. P. JaœbSf for défendants. 

Gresham, J., (oraUy, after stating thefacts as ahove.) I read from the 
Blinn spécification: 

"The great desideratum in ail threshing-machines and separators is to ar- 
rest the straw after it leaves the threshing cylinder as speedily as possible, 
and to deliver it over to the grain separating de vices inorder to prevent it be- 
ing thrown through or nearly through the machine, in order to effect perfect 
séparation." 

Blinn thus speaks of the then state of the art. He must be held to 
hâve had in mind the Westinghouse device, the Throp patent of April 
18, 1876, and the Royer patents of September 7, 1875, and June 20, 
1876. A skilled mechanic, with the Westinghouse machine and thèse 
patents before him, could hâve made the improvement which is described 
in the Blinn patent. The old machines contained a cylinder, a concave 
plate, and a grate, two beaters, one in front and one in rear, and a vi- 
brating carrier, acting in co-operation, substantially as the same éléments 
are combined and act in the Blinn machine. Neither the slight change 
that Blinn made in the incline of the grate, nor in the location near it 
ànd the cylinder of the beater, involved invention. Indeed, Blinn did 
little more than take the beater as he found it in the Throp machine, and 
put it in thç Royer machine. While the latter, thus improved, is per- 
haps superior to the Throp and other machines, the improvement in- 
volved no iavention. Finding and judgment for défendants. 
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McMderay et al. v. Emerson. 

(Oireiiii Court, D, Maasaehwetts. November 31, 1888.) 

Patents pok Iitv^entions— Inpbingbment— Mbastirb op Damages. 

The meaaure of damages for inîringement of a patent is to be ascertained 
by considering the amount of profits or savings made by défendant by the use 
of the infringing device, beyond what he could hâve made by the use" of tools 
free to the public. 

At Law. Action for damages. 

This was an action brought by Louis McMurray and others against 
George R. Emerson for infringement of reissue patent No. 8,781, dated 
July 1, 1879, for an invention of Abel Barker, and reissue patent No. 
10,672, dated December 15, 1885, for an invention of JabezA. Bostwick, 
each invention being for an improvment in tools for soldering the caps 
or 00 vers on tin cans, and both patents being owned by the plaintiffs as 
assignées. 

Camtm Browne and Benjamin Price, for plaintiffs. 

A. H. Briggs, for défendant. 

Nelson, J., (charging jury.) In this suit the plaintifF seeks to recover 
damages for the infringement of two patents of which he is the owner, 
the Barker patent and the Bostwick patent. Thèse patents relate to im- 
provements in tools for soldering tin cans. There does not seem to be 
any dispute between the parties as to the ownership of the patents, nor 
as totheirvalidity. The défendant concèdes thattheplaintiff ownsthem, 
and that they are valid, and also that he has infringed them by the use 
of a tool in his tin-canning establishment; and that tool has been pro- 
duced and exhibited to the jur\-. The défendant also concèdes, and the 
plaintiff accepts the concession as true, that the tool embodying the im- 
provements has been used by the défendant in soldering 60,000 tin cans. 
In regard to the rule of law applicable generally to the case as to the con- 
struction which the jury are to give to the patents, it is not necessary for 
the court to make any extensive or elaborate explanation, because they 
will not be troubled with the considération of any question as to their 
validity, or as to the defendant's infringement; and it is only necessary 
for the court to read to the jury two prayers which the plaintiff has re- 
quested the court to give upon this branch of the case, and to say that 
tiie court adopts thèse prayers as containing a correct exposition of the 
law. The défendant concèdes also that thèse prayers state the rule of 
law correctly. 

In regard to the Barker patent, the plaintifF refjuests the court to give, 
and the court does give, this instruction: That the fifth claim of the 
Barker reissue patent is for a soldering apparatus consisting of a dise to 
melt and spread the solder, which dise is formed with a recess in its under 
side to give room for the convex lid of the can and confine the soldering 
process to the outer edge of the lid; this dise being in combination with 
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and motmted upon a rod movable independently of the dise, whîch rod 
holds the can-cap in place while the dise is nioved down to the solder, and 
back and forth upon the solder, to melt and spread it evenly around the 
edge of the can-cap; and if the jury find that the defendant's soldering 
apparatus contains substantially such a dise, mounted upon substan- 
tially such a rod, the dise and rod operating substantially in the same 
manner as described in plaintiff's patent, and producing substantially 
the same results, the verdict must be for the plaintifF. 

The second prayer is in regard to the Bostwick patent, and the plain- 
tifF requests the court to give, and the court does give, this instruction: 
That the claim in the Bostwick patent is for a hollow soldering iron, hav- 
ing a handle, and having its lower rim beveled, in combination with a 
rod^ located centrally within the hollow soldering iron, to guide the 
soldering iron properly to the cap to be soldered, and to hold the cap 
firmly till secured by the solder; and if the jury find that the défendant bas 
used substantially such a soldering iron and rod, combined and operated 
substantially as described in the Bostwick patent, and producing sub- 
stantially the same resuit, the verdict must be for the plaintiff. So, upon 
the question of the validity of the patent, and also to the question of in- 
fringement, the jury will find a verdict for the plaintifF. 

The more important question is the question of damages; it bas been 
stated by the counsel that this is one of a number of cases, and that it 
is to be treated as a test case for the purpose of obtaining a judicial dé- 
termination by a jury of a fair measure of damages for the infringement 
of the patents, in order that the verdict of the jury and the judgment of 
the court in this case may be used in obtaining settlements with other 
infringers, and for ending other légal proceedings. Therefore it is neces- 
sary for the jury to consider very carefully what the damages are in this 
case, remembering that the public generally bave some iuterest in the 
décision of the jury. The jury will notice that the only évidence in the 
case upon the subject of damages is proof of what saving results in that 
part of the process of manufacturing canned goods which consists in 
fastening the cover by solder, from the use of thèse ingenious inventions 
over the old process of using a soldering iron. The plaintifi' bas pro- 
duced évidence from persons familiar with the business, and skilled in 
this manufacture, from which it appears that by the new process there 
is a saving of labor; that where, by the old process, a skilled workman 
could solder only 1,500 cans a day, under the new process alaborerless 
skilled can solder 4,000 cans a day, so that the actual saving resulting 
from diminished labor by the use of the new process over the old, amounts, 
according to the plaintiff s computation, to $1.20 per thousand cans. 
There is also évidence that by the patented opération there is a saving of 
solder, and less waste; and that where, under the old process, a pound 
of solder would be sufiBcient to seal or fasten only 80 cans, by the new 
process the same amount of solder will seal or fasten 150 or 160 cans. 
The pjaintiâ" figures out, on this évidence, a saving of 75 cents per 1,000 
cans in the quantity of solder used. Both together amount to $1 .95 per 
1,000 cans. 
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The only évidence in the case is that which I hâve called your atten- 
tion to, and that is ail the évidence before you from which you can com- 
pute the damages to which the plaintiff is entitled for the infringement. 
It is frequently the case that a license fee is established by the owner of 
a patent for the use of his invention, and that is ordinarily the basis upon 
which a jury estimate its verdict. But there is no évidence in this case 
of a license fee ever having been established by the plaintiff for thèse 
patents, or fixed by a court; and therefore the jury has no such évidence 
of that character to guide theni. The jury hâve simply the saving which 
results from the use of the patented devices over the old process. Upon 
this évidence the jury are justified, if they see fit, in finding a verdict of 
$1.95 per 1,000 or $1.75 per 1,000, which was the amount suggested by 
the counsel for the plaintiff. There is no claim hère that this amount 
should exceed $1.95 per 1,000 cans; and the jury therefore will be jus- 
tified in finding that sum, or any other less sum which they think would 
be a fair compensation to the plaintiff for the infringement of his rights 
as the owner of the patents. I will read to you the prayer which the 
plaintiff has asked the court to give. I am requested to instruct you that 
the jury are to award the plaintiff a sum equal to the actual damage 
caused bj' the infringement; and in forming their estimate of damages 
they are to consider as évidence of such damages the amount of profits 
or savings made by the défendant by the use of the infringing device over 
what the défendant could bave made by the use of tools free and open to 
the public use. And I instruct you that in accordance with that prayer 
you are to award the plaintiff an amount equal to his damage, and you 
are to consider as évidence the gains or savings made by the défendant 
by the use of the patented device. You are also to find the amount of 
the plaintiff's damages per 1,000 cans. The verdict which the clerk 
wUl hand to you will contain a mémorandum of the.nuraber of cans on 
which the device has been used by the défendant, — 50,000; and you are 
to fill the blank with the amount which you find the damage to be per 
1,000 cana. 



Low V. Baestow Stovk Co. 

Samb V. Mageb Furnace Co. 

{OircuU Court, B. Maasachuêetta. December 10, 1888.) 

Patents fob Inventions— Patentabilitt — Ornambntai, Tit,ws. 

The claim in letters patent No. 836,243, issued February 16, 188fi, to John G. 
Low, for "an improvement in the art of decorating surfaces, consisting in ap- 
plying thereto, by pins or screws passing through holes in the tile, ornamental 
tiles of appropriate patterns, " ia void for want of invention, though limited 
by the spécifications to rosette tiles, perforated through their geometriçal cen- 
ter, attached with round-headed screws, which harmonize with the rosette. 

Same. 

Letters patent No. 336,248, issued the same day to the same patentée, for "a 
médaillon tile, formed with a rabbet upon its edge, and glazed iuto the rab" 
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bet, ÏQ combinatîon with a perforated plate suited to the contour of the pro- 
jecting medallion, and with suitablo backing to the tile attacbed to said per- 
forated plate, " are also void for want of invention. 

In Equity. Bills for infringemeût of patenta. 
T. W. Clarke, for complainant. 
David A. Burr, for défendants. 

CoLT, J. Thèse suits are brought on two letters patent, granted Feb- 
ruary 16, 1886, to the complainant, John G. Low, for improvements in 
the art of tile décoration. The claim in patent No. 836,243 is as fol- 
lows: 

"As an improvement in the art of decorating metallic or other surfaces, a 
medallion tile, formed with a rabbet upon itsedge, and glazed into the rabbet, 
in combinatîon with a perforated plate suited to the contour of the projecting 
medallion, and with suitable backing to the tile attached to said perforated 
plate, substantially as and for the purposes described." 

The claim in patent No. 336,242 is as foUows: 

"An improvement in the art of decorating surfaces to be ornaniented, con- 
aisting in applying thereto, by pins or screws passing through holes in the tile, 
ornamental tiles of appropriate patterns, and glazed totheir bases, substan- 
tially as and for the purpose described." 

The main défense to thèse patents is want of invention. 1 hâve care- 
fully considered ail that bas been urged in support of the validity of 
thèse patents, and I am unable to find any invention in thein, in view 
of the prior state of the art. Both of the patents may describe tiles 
which présent a very pleasing and artistic appearance to the eye, but it 
does not foUowfrom this that it required, in the sensé of the patent law, 
the exercise of the inventive faculty to produce them. The improvement 
described in patent No. 336,243 consists in making the tile medallion 
in form, with a rabbet upon its edge, and glazed into the rabbet, in com- 
binatîon with a perforated plate and backing to attach the tile to the 
plate. Now, it is proved beyond question that a square tile, formed 
with a rabbet, and glazed into the rabbet, in combinatîon with a per- 
forated plate and suitable backing, was in use at the time Low made bis 
alleged invention. It may also be said that a round medallion without 
the rabbeted edge was old at ihis time. Under thèse circumstances, the 
changing of a square tile with a rabbeted edge to a round or medallion 
tile with a rabbeted edge, involved no such exercise of the inventive fac- 
ulty as entitles the party to a patent under the law. As for patent No, 
336,242, the claim appears to be broad enough to cover any ornamental 
tiles glazed to their bases through which are applied pins or screws, but 
the complainant contends that this claim is limited by the spécification 
and drawings to rosette tiles, perforated through their geometrical cen- 
ter, attached with round-headed screws or pins, which harmonize with 
the rosette. But, as thus limited, the claim is manifestly void for want 
of invention, It was old in the art to attach porcélain or earthen knobs, 
and shields of variqus forms, glazed to their base, to articles by means 
of screws or pins passing through holes in their center or upon their sides. 
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In view of this there was no inventive skill required to decorate a sur- 
face by applying thereto a perforated rosette tile, glazed to its base, and 
secured by a pin or screw passing through a hole in its center or else- 
where. For thèse reasons, and without enlering upon the other défenses 
raised, the bills should be dismissed. 



Eagle Manuf'g Co. V. Chamberlain Ptx)w Co. 
(Circuit Court, N. D. lowa, E. D. December 13, 1888.) 

1. Patents fob Inventions— Infmngbment — Cultivatobs. 

Letters patent-Ho. 243,497, to E. A. Wright, for an improvement in cnltiva- 
tors, the object of which is to assist in raising the beams, bymeans of a com- 
bination of a wheeled frame, and vertically rotating beams, with lifting 
springs so attached that a greater lifting eSect is prodaced as the beam is 
elevated, without having the springs exert any material lifting strain while 
the cultivator is in opération, are infringed by a devjce consisting of a spiral 
spring connected with an arched axle, and with a shoulder upon the sleeve, 
to which the drag-beam is attached, so that when the beam is in its operatlve 
position the spring exerts no lifting elïect, but, when the same is elevated, 
the shoulder is rotated forward, and the spring operating on the shoulder as 
a lever assists in raising it. 

2. Same — Pkeliminast Injonction. 

On a bill to restrain theinfringement of a patent foran improvement which 
constitutes but a small part of the machine, when the question of infrin^e- 
ment is open, and défendant avers that he had no knowledge of complain- 
ant's pateht before suit brought, and that he obtained no aid from the inven- 
tion specified in it, and for some years has manufactured the improved ma- 
chines, a preliminary injunction will be refused on condition that défendant 
flles periodical statements of the number manufactured since suit brought, 
and deposits with the clerk a reasonable royalty for each, and flles a bond for 
performance and for payment of damages. 

In Equity. On motion for preliminary injunction. 

Bill by the Eagle Manufacturing Company against the Chamberlain 
Plow Company to restrain the infringement of letters patent No. 242,497, 
issued to E. A. Wright, Juile 7, 1881. 

Nathaniel French, for complainant. 

Powers & Lacy, for défendant. 

Shiras, J. The complainant corporation is the owner of letters patent 
No. 242,497, issued to E. A. Wright, for an improvement in walking 
cultivators, and in the bill herein filed avers that the défendant corpora- 
tion is manufacturing and selling cultivators containing the improvement 
oovered by the Wright patent in violation of the rights of complainant, 
and, in aid of the relief prayed in the bill, a motion is made for the grant- 
ing of a preliminary injunction. In the cases of Manufacturing Co. v. 
Bradley, and Same v. Moline, M. & S. Co., 35 Fed. Rep. 295, 299, the 
Wright patent was sustained as valid, and the défendants were restrained 
from infringing the same. In the light of thèse décisions it is not nec- 
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essary to reinvestigate the validity of the patent against the allégation of 
want of patentable novelty therein. 

On the question of infringement, an examination of one of the culti- 
vfitors manufactured by the défendant Company shows that it utilizes the 
conception of exerting a lifting effect upon the drag-beams of the culti- 
vator, through the opération of a spring connecte^ with the arched axle, 
and with a shoulder upon thesleeve to which the drag-beam is attached. 
The spring is in the form of a spiral, and when the drag-beam is in its 
operative position the shoulder and spring are substantially in a right 
Une above the horizontal end of the axle, and consequently the spring, 
though then at its'greatest tension, does not exert any lifting effect upon 
the drag-beam. When the drag-beam, however, is lifted, the shoulder 
to which the spring is attached at its lower end is rotated forward, and 
the pressure of the spring operating on the shoulder as a lever, tends to 
raise the drag-beam. In the case of Manufacturing Co. v. Moline, M. & 
S. Co., swpra, the patent issued to William Evans, No. 266,123, was 
considered, and held to be an infringement of the Wright patent. In 
the Evans combination is found a spiral apring attached to the upright 
of the arched axle, the lower end being attached to an arm or shoulder 
upon a rock-shaft placed either in front or in rear of the main axle, the 
lock-shaft being fastened to or connected with the drag-beam. In both 
the Évans combination and in that of défendant, we find a spiral spring 
attached to the upright of the arched axle, operating upon a projecting 
arm or shoulder which, acting as a lever, when the free end of the drag- 
beam is lifted, aids in raising the drag-lDeam. In the Evans combina- 
tion the arm through which the spring acts is attached to the rock-shaft 
because the drag-beam is connected therewith. In défendant 's combina- 
tion the arm or shoulder through which the spring acts is attached to the 
sleeve through which the axle opérâtes, because the drag-beam is attached 
thereto. Thèse différences are simply modifications in the mère mode 
of attaching the lower end of the spring, the resulting effect being the 
same. If the Evans combination is an infringement of the Wright pat- 
ent, it is impossible to avoid the conclusion that the combination used 
by défendant is likewise an infringement. 

On behalf of défendant it is asked that, in case the court should be of 
opinion that the cultivators manufacturée! by defenda;nt are an infringe- 
ment, the défendant be allowed to give security, and be permitted to con- 
tinue its business until the final hearing. It cannot be said that the fact 
cf. infringement is established beyond question. The case is not one 
wherein the défendant admittedly is using the device or invention claimed 
by oomplainant, but dénies liability on the ground alone of the in validity 
of complainant's patent . Admitting the validity of com plainant's patent 
to be fairly established by the prior décisions, still the question remains 
wheth^rjthe defendant's combination is the same as complainant's in such 
sensé as to be an infringement. This question has not been passed upon 
in any of the prior décisions, and it cannot be finally determined until 
the hearing upon the merits. In tlic answer filed the défendant avers 
that it had no knowledge of the existence of the patent to Wright until 
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this suit was brought, and in the affidavits filed it is sho wn that the défend- 
ant entered upon the manufacture of its cultivators without aid from the 
Wright invention. Thèse facts of course do not change the fact that such 
manufacture may be an infringement, but the same hâve weight upon the 
question whetherthe preliminary injunction shall at once be issued. It 
furthermore appears that the Wright patent was issued Juae 7, 1881, 
and by the afïidavit of E. P. Lynch, the président of the complainant Com- 
pany, it appears that the défendant bas been for some years past engaged 
in the manufacture of the cultivators which it is now claimed are infringe- 
ments on the rights of complainant. It may well be urged, therefore, 
that the défendant company was not bound to know or assume that the 
complainant objected to the manufacture of the cultivators of the style 
made by défendant, until this suit was brought. The patented improve- 
ment forms but a small part of the cultivator, and to enjoin the défend- 
ant now from the sale of those it bas manufactured, would entail a very 
serious loss upon the défendant, eut of ail proportion to the damage to 
complainant. Under the circumstances of the case, part of which are 
above suggested, and in view of the fact that défendant offers to account 
for ail cultivators now on hand or manufactured containing the alleged 
infringement, and to deposit the sum of 50 cents for each machine as a 
reasonable royalty thereon, the order will be that, if the défendant will, 
within 15 days from the 13th day of December, 1888, file a written state- 
ment showing the number of cultivators having the infringing dévice at» 
tached thereto, which it had on hand or belonging to it on the 9th day 
of August, 1888, the day this bill was filed, together with the number 
it bas since manufactured, and shall deposit with the clerk of this court 
50 cents for each of said cultivators, and shall also file a bond in the 
sum of $2,500, with good and sufficient surety or sureties, to be ap- 
proved by the clerk of this court, conditioned that the défendant wilj 
well and truly perform ail the conditions of this order, and also pay aU 
damages and costs that may be awarded against it, if any, upon the final 
hearing of this cause, then the writ of preliminary injunction shall not 
issue until further order of the court or judge thereof; but should the 
défendant fail or refuse to give said bond and file said statement within 
the time fixed herein, said writ of injunction shall issue as prayed for. 
It shall further be the duty of défendant, as one of the conditions of this 
order and bond, to file with the clerk of this court, every three months, 
beginning with the 15th day of March, 1889, a statement in writing 
showing the further number of cultivators by it manufactured, contain- 
ing the device alleged to be an infringement of the Wright patent owned 
by complainant, from and after the date of the last statement filed, and 
further to deposit with the clerk of this court the further sum of 60 cents 
for each machine so manufactured; such statements to be filed until the 
final hearing of this cause. The sums of money so deposited shall be 
held by the clerk in the registry of the court, to be disposed of according 
to the rights of the parties as finally adjudged by this court. 
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MaBVDJ V. GOTSHALL. 

(Olrouît Court, JD. Minnesota. Decembor 34, 1888.) 

Patents fob Initentions— Combination— Noteltt— Dkaught Equaijizers. 
Letters patent No. 173,756, issued January 35, 1876, to Richard M. Marvin, 
for a draught equalizer used in the attachment of three horses to harvesters and 
other machiner}', describe a combination, some of the éléments of wliich were 
to be found in the device described in lettors patent issued December 19, 1885, 
to Bdwin J. Toof for the same purpose, while others were to be found in the 
device described in letters patent No. 68,678, issued September 10, 1867, to H. 
J. Wattles for a similar contrivance. It did not appear that the exact com- 
bination of the Marvin patent had been known prior to his invention, but it 
was clearly shown that it was one of merit. and that its résulta were benefl- 
clal. Seld, that it was not void for want of patentable novelty. 

At Law. , On motion for new trial. 

For former hearing and statemeut of case, see 36 Fed. Rep. 314. 

Charles S. (hreins, for plaintiff. 

Woods, Hahn <fc Kingman, for défendant. 

Shiras, j. Upon the hearing of this cause in September last, a judg- 
ment for damages was awarded against défendant for a nominal amount, 
the effect thereof beïng a holding that a patent issued to plaintiff on the 
25th of January, 1876, for an improvement in draught equalizei-s when 
used in harvesters and other like machines, was a valid patent, and not 
void for want of patentable novelty. The motion for new trial is upon two 
grounds: Mrd, that the conclusion reached upon the case as presented 
at the hearing iserroneous; and, second, that- défendant has since the trial 
discovered the fact that on September 10, 1867, there was issued to H. 
J. WatÛes a patent. No. 68,673, the spécifications of which disclose a 
combination which shows that Marvin's alleged invention had been an- 
ticipated and made public. Counsel hâve reargued the question of pat- 
entable novelty or the lack of it in the Marvin combination, not only as 
the same was presented by the évidence on the hearing, but in the light 
of the matters appearing in the drawiflgs and spécifications attached to 
the WatUes patent. The opinion of the court upon the hearing will be 
fouijd in 36 Fed. Eep. 314, to which référence can be made for a de- 
scription of plaintiff's combination and the uses and purposes thereof. 

In the Wattles combination is found an evener and a spreader. The 
former is not connected with the pôle or tongue of the machine, but is 
attached by hooks directly to the axle of the machine. As a whole, thc- 
combination therein presented does not resemble the Marvin combina- 
tion as nearly as does that found in the patent issued to Edwin J. Toof, 
which was fuUy considered in the opinion originally filed herein. If the 
latter does not anticipate the Marvin combination, then certainly the 
Wattles invention does not. But counsel for défendant argue that the 
Wattles machine shows a spreader attached to the tongue, and that, by 
taking it out of the Wattles combination and combining itwith the Toof 
invention, we would bave the Marvin combination, and that to do this 
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would not require the exercise of inventive skill. Hereîn lies the pivotai 
question of the case. It is not necessary, to secure patentability, that 
the éléments or any one of them entering into a given combination shall 
be new. The several éléments may be well known, but if the combina- 
tion be novel, and the several éléments co-act in producing the resuit, 
and the resuit be bénéficiai, then the combination will be patentable, if 
it required inventive skill to conceive of the idea of making the com- 
bination. It was not shown upon the hearing of this cause, nor is it now 
claimed, that the exact combination appearing in plaintifFs patent had 
been known before his invention. It was claimed that the essential 
featuresthereof were found in theToof patent, and that it did notrequire 
inventive skill to make the changes appearing in the Marvin combina- 
tion. It is practically, therefore, admitted that there is novelty in the 
combination, but it is asserted that it is mechanical novelty or improve- 
ment, and not the product of invention. That the several éléments in^ 
the Marvin combination co-operate in producing the resuit is not ques- 
tioned, nor can it be successfuUy denied that the résuit obtaihed is bene-t 
ficial. The fact that plaintifiPs rights are stubbornly contested, and that 
défendant seeks to continue the complained of înfringment, clearly dem- 
onstrates that the Marvin combination is recognized to be one of merit, 
and ils resultsto be bénéficiai. Thus we find thaï the décisive point in 
the case is the one already stated, to-wit, whether it required inventive 
skill to combine the several éléments found in the Marvin combina- 
tion in the mode they are therein combined, admitting the fact that 
the tongue, the evener, the spreader, and the levers forming the com- 
bination were old. As was stated in the opinion already given, the ques- 
tion thus presented is one not free frora doubt. The plaintifF, however, 
has the presumption in his favor, arising from the fact that the patent- 
office bas granted him a patent upon the combination, and the court ean- 
not set this aside unless it is made to appear with reasonable clearness 
and cprtainty that there is a lack of patentable novelty in the combina- 
tion. The various devices appearing in the Wattles, Thomas, Graham, 
and Toof patenta had been made public, and yet, so far as bas laeen made 
to appear in this cause, no one, even with the aid thèse prior patents at- 
forded, had produced the combination found in plaintiff's invention, al- 
though it pertains to a class of machines that are widely used, and which 
are manufactured by many rival establishments. If the improvement 
found in plaintiff's combination is mechanical only, why was it not 
availed of at an earlier day? It may be, and doubtless is, true, that the 
several éléments found in the Marvin patent were well known; and that 
each had been used for itsown spécifie purposein many other machines; 
and it is also true that others before Marvin had produced oombinations 
of sorae of thèse éléments; with a view to producing résulta obtained'by 
Marvin; but it is no lésa true that none had hit upon the exact combina- 
tion produced by him, and that, when his combination became known, 
its superior merits had brought it into use. Thèse facts tend to show 
that it required inventive skill to produce the combination, and it was 
upon thèse facts, combined with the légal presumption in favor of the 
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vaJidity of the patent, that judgment went for plaintiff in the trial of the 
cause. The présentation of the pétition for a new trial has only tended 
to make more clear the fact that the sole question involved is that of in- 
ventive skill in producing the combination, yet upon this, the pivotai 
point, no new light has been shed upon the case. It was a doabtful 
question when the original hearing was had. The earnestness and zeal 
with which counsel for défendant hâve re-presented their views may hâve 
accentuated the doubt, but nothing has been adduced which satisfies the 
court that upon a new trial a différent resuit would be reached. Conse- 
quently the pétition for a rehearing must be denied. 



The Newpoet. 

Hatch et al. v. The Newpoet, (New York & C. S. S. Co., Claîmant.) 

(CireuU Court, S. B. Neu) York. October 15, 1888.) 

CtoLMSIOW— EvroBNCB— SUFFICIBNCT— MATHEMATICAL DEMONSTRATION. 

Upon a libel for collision the direct testimonywas that claimant's steamer, 
at tho moment of collision, wàs from seven to eight miles off shore, and 
that the schooner with which she collided sank within half a mile. Libcl- 
ants urged that the schooner thus collided with was one they had lost, but 
the wreck of their schooner was found within four or flve miles from shore. 
They undertook, however, to show, by mathematical démonstration, from cer- 
tain bearings which had been taken, that the steamer could not bave traversée 
the lines subtended by the angles thus fornied, within the time allowed by her 
logs, upon anjr other course than one which was différent from that shown by 
the direct testimony, but there was a variance of flve minutes between the 
engineer's and steamer's logs, as made a short time before the collision. Meld, 
that the démonstration based on thèse logs was not sufflcient to break the 
force of the direct testimony, and that the schooner collided with was not 
that of libelants. 

In Admiralty. On appeal from district court, 28 Fed. Rep. 658. 

Libel by Alfrederick S. Hatch and others against the steam-ship New- 
port, the property of the New York & Cuba Steam-Ship Company, claim- 
ant. From « decree for claimant, libelants appeaj. 
1 Mndiiigs of Fact. (1) The libelants' schooner John K. Shaw left New- 
port News about noon on the 21st of February, 1884, bound for New 
Haven, with a cargo of 324 tons of coal and 110 tons of pig-iron, the 
iron being on deck. (2) On the afternoon of February 24th some wreck- 
age floating in the océan off the Jersey coast was found by the tug-boat 
Maggie Moran, which was known to be part of the John K. Shaw by ils 
having on it the bell of the Sh9,w. This wreckage was part of her deck, 
with steering. gear, on which deck was the taffrail and a portion of the 
rail on each side, there being no break where the rail joined the taffrail, 
and on it wasaJso thestarboard davit uninjured. (3) At daylight in 
the morning of Sunday, February, 24, 1884, the masts of wreck were 
Been standing put of the water at a point about four and a , half miles off 
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ehore, betweenDeal Beach and Long Branch, N. J., at a place where the 
lights of tbe Naveaink bore N. by W. i W., and Long Branch pier N, 
W., about 12 miles south of Scotland light-ship. (4) On the 23d of 
February the steamer Newport left the city of New York bound for Cuba. 
She was an iron vessel of 2,875 tons register, and one of a regular line 
of steamers running between New York and Havana. As she went down 
the bay the weather became foggy and stormy, and the steamer achored 
in the lower bay about 4:25 or 4:30 p. m. At about 5:15 or 5:20 she 
got under way again. At aboat 6 : 40 Sandy hook was bearing W. , and at 
abo)at5:50shewasabreastoftheScotlandlight-ship, passiug it a half mile 
to a mile to the eastward. (5) After passihg Scotland light-ship, she took a 
course of S. by E., on which she ran about 40 minutes, and then took 
a course of S. half W. After she passed the Scotland light-ship, she 
was going at a speed of about 14 knots an hour, (6) At about 6:40 p. 
M. of February 23d, the Newport had a collision with a schooner. She 
was then between six and seven miles ofif shore. (7) The Shaw, in the 
ordinary progress of her voyage, could bave reacbed the point where the 
steamer and the schooner were in collision, or the point where the wreck 
referred to in the third finding was found, by 6:40 p. m. of that day. 
(8) The schooner with which the Newport so came incoliision was not tlae 
John K. Shaw. 

Geo. A. Black, îoT a,pTpéQ&ntB. 

Robert D. Bme<Mct, for claimant and appellee. 

Lacombe, 3.,(afterstating{hefindingBa8abûve.') On February 21,1884, 
the libelants' schooner John K. Shaw sailed from Newport News, Va., 
bound for New Haven. Since then, except as a wreck , she bas not been 
heard from. At daylight, on February 24th, masts were seen standing 
outof water at a point about four and a half miles off shore, between 
Deal Beach and Long Branch. Wreckage identified as coming from the 
Shaw was, on February 24th and subsequéntdays, found floating in the 
water or stranded at différent places on the beach. On February 23, 
'■ 1884, the steamer Newport, bound from New York to Havanaj was in 
collision with an unknown schooner. The log states the time of the 
collision as6:40 p. m., and adds that apparently no damage was done. 
Thèse faets are undisputed. Libelants undertake further to show that 
the unknown schooner was the Shaw; that the collision occurred wholly 
through thesteamer's fault; that it took place within half a mile of the 
place where the masts of the wreck, above referred ta, were subsequently 
found; that the collision resulted in the starboard bow of the Newport 
breaking open the Shaw, and causing her to sink; that she did so sink 
within a few minutes after collision, at the place where the wreck was 
found; and thatsuch wreck was it fact the Shaw. This case présents 
solely questions of fact; and to the careful and elaborate discussion 
of the teslimony, which is found in the opinion of the learned district 
judge, little need be added by this. court. As to certain points more or 
less, relied upon by him, — ^such as the comparative heaviness; of the 
Shaw'è load, and tbe presepce or absence of a deck-load on theBehooner 



912 FEDERAL EEPORTER. 

with which the Newport wasin collision, — the proofs în this court tend 
strongly to modify his opinion. But uponthe whole case, as it now stands, 
there seems to be no sufficient reason to dissent from his conclusion. As 
one branch of the libelants' case, however, is fortified in this court by an 
argument, apparently not advanced before the district judge, abrief con- 
sidération of such argument will not be inappropriate. It is shown by 
direct évidence that the wreck, which libelants claim to be that of their 
vesselj lay probably about four and a half miles, certainly not more that 
five miles, ofif shore. They also contend that the schooner with which 
the steamer was in collision sank within a few minutes, and before she 
had sailed half a mile. In fact, the only theory upon which they un- 
dertake to maintain their contention that the colîiding schooner was se- 
riously injured is found in the statement of the two or three witnesses, 
who speak of her as listing over and going down within a few lengths. 
Unless, then, it can be shown that the steam-ship, atthe time of the col- 
lision, was within half a mile of the place where the wreck was after- 
wards found, the claim that the steamer was in coUision with the Shaw 
cannot be sustained. The weight of the direct testimony in the case is 
dearly to the effect, as the district judge found, that the Newport was 
from seven to eight miles off shore at the moment of collision; and that 
she passed Scotland light at such a distance, and thereafter followed 
such a course, at such a speed, as to bring her to that point at 6:40 p. 
M. The force of this évidence libelants seek to break by an acute and 
elaborate mathematical argument. Taking the compass bearings of 
Sandy Hook and of the Scotland light-ship as recorded in the logs, and 
laying down on the chart the angles formed thereby, counsel undertakes 
to show that the Unes which subtend those angles could not hâve been 
traversed by the steam-ship within the time allowed by the logs upon 
any course other than the one which (contrary to the weight of the di- 
rect évidence) he assumes to be the one she followed, and certainly not 
on the courge which the weight of the direct évidence shows her to hâve 
taken. This argument would no doubt bave ail the conclusiveness of a 
mathematical démonstration if its premises were as certain as those from 
which the mathematician reasons. Such, however, is not the case. The 
libelants rely upon thèse eutries in the logs: "5:35 p. M., Sandy hook 
abeam, [engineer's log;] 5:40, Hook west, [steamer's log;] 5:50, passed 
' Scotland light-ship, [steamer's log.] " Both the logs state the time of col- 
lision as 6:40 p. M. This is explainable either upon the supposition 
that the respective recording officers correctly noted the time, and that 
the time-pieces to which they referred agreed; or upon the supposition 
that some mutual agreement as to the time of this unusual, and possibly 
important, occurrence was arrived at before the entriés were originally 
put down on the slate, or finally entered in the logs. On the same after- 
noon, however, the steamer had anchored for several minutes, and sub- 
sequently got under way. Thèse occurrences are thus recorded in the 
logs: "4:25, thick weather, snow, came to anchor lower quarantine, 
[steamer's log;] 4:30, anchored, [engineer's log;] 5:20, clearing up,' got 
under way^ [steamer's log;] 5:15, started again, [engineer's log.]" The 



THE NEWPORT. 913 

discrepancy in thèse entries may be explained either upon the supposi- 
tion that the time-pieces referred to by the recording ofBcers did not 
agrée, or upon the supposition that thèse officers did not note the time 
with absolute accuracy. Under either assumptionwe must be prepared 
to find similar variances in other similar entries niade by the same oflS- 
cers at about the same time. When a margin of error so great as this 
[five to ten minutes] is to be allowed for, the entries as to the bearings 
of the hook and the light-ship cannot be trusted to support an argument 
so closely reasoned as that of libelants' counsel. The force of the direct 
testimony not being thus broken, and its weight supporting claimant's 
contention that the colHsion oocurred at least more than six miles offshore, 
it follows that the unknown schooner which the Newport encountered was 
not the Shaw. The décision of the district court is affirmed, with costs. 

ON EEHEARING. 

(Deoember 38, 1888.) 

Lacombe, J. The reargument in this case has covered so wide, a 
range that I hâve felt it necessary to review the gréa ter part of the testi- 
mony. No substantial change, however, has been thus wrought in the 
conclusions announced in the original opinion. I was not then able 
from the testimony to indicate upon the chart the exact position of the 
Newport at 6:40 P. m., nor am I now. The testimony as to the courses 
taken by that vessel after passing Scotland light-ship is not sufBciently 
positive to support the précise statement contained in the fifth finding, 
which was not as carefully drawn as it should hâve been, and should 
therefore be now amended by stating that she took a course of about S. 
by E., on which she ran about 40 minutes, and then took a course of 
about S. hait W. The same finding should further be amended so as 
to state her speed after she passed the Scotland light-ship at over (in- 
stead of âbout) 14 knots an hour, as I feel satisfied, from a re-examina- 
tion of the testimony, that I did not allow enough for the action of the 
wind, and entirely overlooked the opération of the tide. While unable 
to locate the précise position of the Newport at 6:40 p. m., my re-exam- 
ination of the case has not changed the opinion heretofore formed that 
she was more than six miles off shore, and hence could not hâve sunk 
the wreck afterwards found four and a half miles off shore. The bear- 
ing testified to by Johnson was not overlooked upon the first examina- 
tion of the case, nor was it doubted that he took the bearing accurately. 
It does not follow, however, that his unaided recollection of what that 
bearing was, and of the time and place at which (relatively to the steam- 
er's prior movements) it was taken, should be accepted as controlling of 
the case, unless upon a weighing of his testimony in comparison with 
ail the évidence considered as a whole the fair prépondérance of proba- 
bility is that the Newport and the Shaw were at the same place at 6:40 
p. M. My former opinion as to the prépondérance of proof on this point 
is unchanged by the reargument. With the altérations above suggested, 
the findings and conclusions may stand. 
v.36F.no.l4— 68 
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The Ltjdvig Holbebq. 

The Leonàed Richards. 

The F. 0. Matthiessen & Wiechers Sugar Refinery Co. v. The Lud- 
viG HoLBEKG and The Léonard Richards. Stafford v. Same. 

{District Court, 8. B. Neis York. November 36, 1888. 

1. Collision— FoG — Signals— Conflicting Testimont. 

_ The small steamer L. H., bound ont from New York, on May 84. 1887, col- 
lided in the lower bay at about 4:35 p. m., near buoy No. 11, with an inward 
bound bark, towed by the tug R. Upon extremely conflicting testimony the 
court found that for at least 15 minutes before collision there was so much 
fog between the Narrows and buoy No. 11, 3 miles below, as to prevent vessels 
seeing each other for more than a short distance. Eeld, that f og-signals were 
then required to be sounded. 

9. SaMB— TUG AND TOW— FOG-SlGNALS. 

A tug which tows a bark on a \ou^ hawser astern in fog, should indicate 
the pre'sence of her tow astern by signais. The Oity of Alexandria, 81 Fed. 
Rep. 427, followed. 
8. Samb— Casi! Btated— Sfebd— New York Tidal Ctjbebnts. 

A steamer going"dead slow" in fog, met a tug a little on her starboard bow, 
and starboarded her helm, and passed her in safoty, having received two blasta 
of the tug's whistle, but no signal to show a tow astern. The tug had a bark 
in tow on a hawser over 70 f athoms long, which was not seen in the fog. The 
bark was not in line, but to starboard of the tug, and her wheel was ported as 
soon as she was seen from the steamer. The latter being unable to clear her 
by going to port, ported so as to go between the tug and bark, and reversed 
full speed, and hailed to cast ofl the hawser, which was not done. The tug 
and bark did not stop, and thesteamer's starboard bow struck and parted the 
hawser, swinging the steamer's stem to port, and striking the bark's port 
quarter at an'aUgle of about three points. In actions for this collision on 
behalf of the bark and cargo against the steamer, (to which the tug was not 
made party, owing to her arrest in another district,) heTd, that the steamer was 
f ree from f ault ; that the collision was due to lack of proper f og-signals to show 
a tow astern, and to not casting ofif the hawser. Aiao held, that the steamer's 
testimony as to her speed was conflrmed by coast survey reports of the tidal 
currents in New York harbor. See abstract in note to opinion, (page 917,) 

In Admiralty. Libels for damages. 

Libels by the P. 0. Matthiessen and Wiechers Sugar Refinery CoEh- 
pany and by owners of the bark against the steam-ship Ludvig Holberg, 
impleaded with the steam-tug Léonard Richards, for damages resultiiig 
from collision. 

Sidney Chubb, (6eo. A. Bhch, ofcounsel,) for refinery company,libelanl. 

Owen & Gray, for libelant, Stafford. 

Wing, Shoudy & Putnam, for the Ludvig Holberg. 

Brown, J. On the 24th of May, 1887, as the bark Quickstep wâa 
coming up the lower bay in tow of the tug Léonard Richards, upon a 
hawser from 70 to 100 fathoms long, she came into collision with the 
steam-ship Ludvig Holberg on her way out to sea. She was struck on 
her port quarter, a little aft of the mizzen chains, by the steamer's port 
bow or stem, at an angle of about three points, and a large holestove in, 
through which she speedily filled with water. Before sinking she wâs 
towed by the tug a few lengths only, to the flats on the west bank, about 
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one-quarter of a mile below buoy No. 11. The above libels were filed 
to recover $87,000 for the loss of ship and cargo. The collision topk 
place about 4:25 p. m. The testimony is extremely conflicting whether 
at that time, or shortly before, there was enough fog to interfère with 
ordinary navigation, and to require fog-signals. Most of the libelants' 
witnesses affirm that there was not; and no fog-signals were given by 
them. The respondents' witnesses maintain that the fog had set in from 
15 to 30 minutes before, and became so dense that neither the tug nor 
the bark could be seen over 400 feet distant; that the steamer was going 
dead slow, not over 3è knots speed, and was regularly sounding her fog- 
whistle. The witnesses from the tug and Ihe bark testify that at and 
before the collision, though the weather was hazy, vessels could be seen 
half a mile distant; that the steamer was seen at that distance; that no 
fog-whistles were sounded, and that none were needed. Witnesses from 
other vessels were called to substantiate the account of each on this point. 
For the libelants, ofiBcers from the Old Dominion and the Wyanoke, which 
were going out to sea at about the same time with the Holberg, and ahead 
of her, testified that they met no dense fog until they reached the entrance 
of the Swash channel, at buoy No. 8, about a mile and a half below the 
place of collision; the former at 4:26 p. m., the latter at 4:32. The lat- 
ter, however, in her log noted that it was foggy at 4:20, and, though 
buoy No. 8 was seen by her ofiBcers before it was reached, it could not 
be seen when passed very near. Both those vessels saw the tug and bark 
when they passed them from 300 to 600 yards distant. The master of the 
St. Johns, which runs on schedule time between pier 8 and Sandy Hook, 
and passed the tug and bark still nearer the time of collision, and a little 
to the westward of them, testifies that he found it densely foggy from the 
Narrows downwards; and the officer in charge at Fort Tompkins light, 
whose duty it was to observe and enter the weather, testified that a dense 
fog came on at 4 p. m., and was so noted in his record; and another wit- 
ness, from the earthworks of Fort Wadsworth above, testified to the same 
effect. 

Upon repeated considération of this most embarrassing testimony, I 
must find that during a period of at least 16 minutes before the collision 
there was so much fog between the Narrows and buoy No. 11, as to pre- 
vent vessels being visible to each other for more than a short distance; 
such as to reqùire the sounding of fog-signals under the rules; and that 
such signais were sounded by the Holberg, as her witnesses state; that 
thèse signais were heard by the St. Johns, as testified to; that the Holberg 
was at that time going "dead slow," not over 3} knots; that the tug be- 
came first visible only a few hundred feet off, a little on the steamer's 
starboard bow; that neither the bark nor the hawser was then visible, 
and that no signais indicated to the steamer that the tug had a tow some 
400 or 500 feet behind her; that the steamer rightly starboarded on re- 
ceiving a signal of two whistles from the tug when she was first seen, and 
passed at a safe distance from the latter, starboard to starboard; that 
thrbugh the want of any signais from the tug to indicate, as required by 
the rules, that she had a tow behind hev, the steamer was unable to avoid 
-Ifce bark,- which she might, and undoubtedly would, bave avoided, had 
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such signala been given; that the bark was not folio wing directly after 
the tug, but was to starboard of her, and, by putting her wheel hard 
a-port, threw her head somewhat more to starboard, seeing which, the 
steamer properly ported, in order to go between the tug and the bark, at 
the same time hailing the tug to cast ofif the hawser; that if the hawser 
had been cast oflf promptly, the steamer would probably bave gone safely 
between the two; that the hawser was not cast ofF, and the steamer, run- 
ning against it with her starboard bow, parted it; and at the same time 
her bow was swung to port, resulting in collision with the bark's port 
quarter; that the steamer reversed as soon as danger from the bark was 
apparent, and was nearly stopped at the collision; that the tug and bark 
did not stop, and that the force of the blow arose mainly from the 'for- 
ward motion of the bark. The foUowing considérations hâve led me to 
this conclusion: 

1. It is to be noted, though I do not lay great stress upon this circum- 
stance, that although the channel-way was three-quarters of a mile wide, 
thèse vessels at the time of the collision were very near the westerly sîde. 
This is the more peculiar as respects the tug and bark, inward bound, 
since, if there was no fog, and both shores could be seen, as they allège, 
their direct and natural course was apparently on the easterly side of the 
channel. I do not find any explanation, other than foggy weather, of 
their shaping their course to the left, almost to the limit of the chaimel- 
way; while the courses of both the tug and the steamer would be natural 
enough, if they were feeling their way in a fog along the Une of the buoys, 
which, as seen from time to time, would give them assurance of their 
positions. 

2. The gênerai narrative of the steamer's witnesses îs in the main 
straightforward, intelligible, and consistent. The story of the pUot of 
the bark is so confused, and, as it seems to me, so inconsistent, as to be 
scarcely intelligible. The bark's testimony that the steamer was seen 
half a mile distant, and that the bark was almost directly in line behind 
the tow, allows no rational explanation of the collision. As the steamer 
went well clear of the tug, and to the eastward of her, after the exchange 
of two whistles, it is incredible, if the bark, being from 460 to 600 feet 
behind the tug, was in line, or nearly in line, with the tug, and in plain 
view, that the steamer could bave run into her, unless it were done de- 
liberately. The pilot of the bark, moreover, gave five différent orders 
for a change of helm, four of which were obeyed; the fifth being just at 
the moment of collision. Thewheelsman, Ludden, whogives theclearest 
account of thèse particulars, states that they were ail given in quick suc- 
cession, and that the steamer was first seen a little on the port bow. The 
other wheelsman says she was a quarter of a point on the port bow. The 
first order was hard a-slarboard. As soon as the helm was hard over, came 
the order hard a-port; next, hard a-starboard; then hard a-port, as the 
steamer was just on the point of striking the hawser, or afterwards, — T 
cannot make out with certainty whether before or after; and again hard 
a-starboard, after the hawser was parted, and at the moment of collision. 
The évident confusion and hurry of thèse orders, and the express testimony 
of the witness Ludden, show that they were given within a very short 
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interval. No reliance can be placed on his estimate of eight minutes. 
The change of heading on the first two orders he estimâtes at only half 
a point. The first order, hard a-starboard, was given when the signal 
of two whistles was exchanged; and the rapid succession of the orders 
shows that the steamer could hâve been then only a short distance from 
the tug, as the steamer's witnesses assert. Nothing but fog can rationally 
explain thèse hurried and confused orders. Her changes were more 
numerous and much nearer together thiiD those of the Harvest Queen. 
The Adriatic, 107 U. S. 512, 518, 2 Sup Ct. Rep. 355. 

3. Unless there was such fog as to require the fog whistles to be sounded 
in the judgment of the master and pilot of the steamer, and unless they 
did Sound their fog-siguals, and reduce their speed first to "half speed," 
and next to "slow," their narrative is a sheer fabrication. There is not 
sufficient évidence to warrant finding their testimony a fabrication. Their 
évidence is in no way impeached, and they are sustained by several wit- 
nesses, wholly disinteresled. 

4. The steamer's time from her wharf to the place of collision, to which 
référence bas been made by counsel, rather confirms than weakens her 
witnesses' statement as to her slowing on account of fog. Taking the 
libelants' estimated time of getting under way, after turning, at 3:15 p. 
M., — the latest that the testimony will reasonably admit, — we find a little 
over 9i nautical miles to the place of collision, run in an hour and ten 
minutes. It was low water that afternoon at Governor's island, accord- 
ing to the government tide-tables, at 2:32 p. li.; but the current runs 
ebb out of the East river 1 hour 16 minutes after low water, and out of 
the North river, and through the Narrows, for over 2i hours after low 
water; so that the steamer had the benefit of the outward current ail the 
way, at the average rate of about a knot an hour.' Practically, there- 
fpre, the distance from abreast of Bedloe's island (where the steamer was 
under full speed of at least 9 knots, at about 3:26 p. m.) was only about 
Si knots; and, had she not slowed at ail, she would hâve been at 4:25 
p. M. half a mile below the place of collision. She had probably been 
running "slow" about 5 minutes before collision, and at "half speed," 
viz., 6è to 7 knots, from below Craven's shoals, as the pilot at first stated, 

'The well-known différence between the rise and fall of the tides and the flood and 
«hb currents in the harbor of New York, hâve been carefully observed and tabulated in 
the reports of the ooast survey. Independent of the effects of f reshets, or of high winds, 
it appears that (1) the mean interval of high water at Sandy Hook, after the moon 
soutns, is 7 h. 85 min., varying from this about half an hour each way during eachlunar 
period, t. e., about half an hour earlier, roughly speaking, towards the middle of the 
moon's first and third quarters, and a half hour later about the middle of the second and 
fourth quarters. At Governor's island the mean interval is 33 min. greater, or 8 h. 7 
min. after the moon souths, with similar variations. (3) The slack before flo'od and ebb 
lasts about 20 min. ; in the East river, 10 min. ; in North river, 85 min. (3) BetwÈen 
•Govemor's and Bedloe's islands the current begins to run ebb 2 h. 35 min. after high 
water there ; continues ebb 7 h. 07 min., i. e., till about 3 h. 10 min. after low water, when 
it becomes slack for 30 min. ; and then runs flood for 4 h. 33 min., or 2 h. 15 min. after 
high water. In the main channel off the West bank the current changes only about a 
h^df hour earlier each way. (4) Between Governor's island and the Battery the cur- 
rent begins to run ebb 1 h. 46 min. after high water; continues ebb for 6 h., or till 1 
h. 16 min. after iow water: then after 10 min. slack it runs flood for 6 h. or until 1 h. 36 
min. after high water. (5) At the Narrows the ebb current begins 1 h. 40 min. after 
high water at Governor's island ; the flood, 2 h. 20 min. after low water at the same 
place. (6) During the last two hours of the ebb current in the North river and at the 
l^arrowa, there is a flood current of sait (heavier) water 15 ft below the surface; and . 
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for some 10 minutes preceding, The place of collison was probably very 
near buoy 11, the south-westerly current carrying the bark afterwards 
more southerly to the point where she grounded. 

6. The discrepancies between the outside witnesses, as regards the 
density of the fog, may be accounted for in part by the différence in lo- 
cation, and the fact, which several mention, that the fog was variable, 
lifting up àt one time and settling down at another; and in part by the 
différent judgments that différent persons would form as to the density 
of the fog, the distance at which they could see objects, and the degree 
of density that make fog-signals necessary, as well as the différent habits 
of différent masters in regard to sounding fog-signals. It is certainly 
significant, considering that the weather had been thick and hazy before, 
that the chief oiBcer of the Wyanoke noted in his log that the weather 
was "foggy" at 4:20 p. m. If the Wyanoke did not reduce speed until 
she reached the Swash channel, she must hâve been, at 4:20, above buoy 
11, and found it "foggy" there; and that would agrée with the time 
when the Holberg changed to "slow," five minutes before collision. Some 
further explanation of the discrepancies between the witnesses of the 
bark and the Ludvig Holberg may be found in the fact, often testified 
to before me, that objects cannot be distinguished so easily, or so far, in 
looking towards the fog as in looking away from it. The bark's wit- 
nesses may therefore bave been able to distinguish the steamer before 
the latter could distinguish the bark. A number of the bark's witnesses, 
moreover, estimate the distance at which they could see the steamer at 
a half a mile, or "inside ôf half a mile." This indicates the présence of 
very considérable fog. As regards signais, the mate of the tug and the 
* pilot of the bark differ. There is no question that the steam-tug gave 
one or two single blasts of the whistle, and afterwards a signal of two 
blasts. The iirst blasts were understood by the steamer as fog-signals; 
and, on looking sharply, when the first whistles were heard, the tug 
could not be seen. Presently, and as soon as she could be seen, the tug 
was observed a little on the steamer's starboard bow, and signais of two 
blasts were immediately exchanged. I think it was then that the bark 
put her helm hard arstarboard, and that that was her first order. I 

the same in flrst hour of the eVb In the North river. (7) Ofl the Batteiy the current 
mns ebb in the North river 1 h. 54 min. later than in the East river; and runs flood 38 
min later. (8) In Buttermilk channel the flood current conimence847 min. earlier than 
between the Battery and Governor's island , the ebb current 88 min. earlier. (9) The 
average time the currents run is as foUoiv» : Jn the main channel off Sandy Hook, flood, 
4 h. sa min. ; ebb, 6 h, 44 min. Off the West ha,uk, flood, 4 h. 25 min. : ebb, 7 h. 15 min. 
At the Narrows, flood. 4 h. 21 min. ; ebb, 7 U. 19 min. Between Bedloe's and Govern- 
or's islànds, flood, 4 t. )3 min. ; ebb, 7 h. 27 min. Between the Battery and Governor's 
island, flood, 6 h. 51 min. ; ebb, 5 h. 49 min. Buttermilk channel, flood, b h. 06 min. ; ebb, 
6 h. 34 min. (10) The ebb and flood currents reach their maximum velocities about the 
end of the current's second hour; the flood a little earlier than the ebb. The averaga 
maximum of the ebb current at the Narrows is about 1.5 knots; of the flood, 1.2 knots. 
At Thirty-Ninth street, North river, maximum ebb, 2.7 knots; flood, S knots. East 
river and Twenty-Third street, ebb, 2 knots; flood, 1.8 knots. Gff the Battery, in both 
the North and East rivers, about 2 knots, both flood and ebb. In the flrst and last hours 
the currents are about half thèse rates. AU the above are only proximate statements 
and mean avérages; as near as asoertainable; there being minor différences at différent 
times and places, and daily fluctuations, wlth other variations under extraordinary cir- 
cumstanoes. See Coast Survey Reports for 1865, pp. 167-169 ; for 1888, bulletin No. 3 ; - 
Tîde-Tables of 1888, pp. 216.317; Charts, Army Building, N. Y., HighWater, as per 
government tide-tables. Otners difler. > 
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doubt whether any previous signal of two blasts was given. The mate 
of the tug States that only one signal of two blasts was given by the tug. 
Upon ail this testimony, I think the claimant's account of the matter 
the most rational and probable; that the primary fault was in the tug 
for using so long a hawser, and for giving no fog-signals indicating the 
présence of a tçw. Thèse faults are the same as in the case of the (My 
of Alexandria, 31 Fed. Rep. 427. Upon thèse facts I cannot find the 
Ludvig Holberg in fault. She was going dead slow. She properly went 
to the left, under a signal of two whistles, and a starboard wheel. Had 
the bark maintained her own starboard wheel as at first, the wheelsman 
of the latter says they would "decidedly hâve gone clear, starboard to 
starboard." Both vessels were comparatively small, — the bark but 170 
feet long, the steamer, 200 feet. Both could change their direction, 
therefore, much quicker than larger vessels; and, unless the bark was 
much more out of line with the tug than her witnesses admit, the wheels- 
man's judgment must be correct. If she was so much out of line as the 
steamer's witnesses estimate, perhaps that is doubtful. The bark, how- 
ever, by putting her helm hard a-port after starboarding, destroyed what 
chance there was of avoiding collision by going starboard to starboard; 
and in, that situation, I hâve no doubt the steamer did right in porting, 
80 as to go between the tug and bark; at the same time hailing thtjm to 
cast oflf the hawser. This ought to bave been done. The Ocàileo, 28 
Fed. Rep. 469, 473, 474. It was not the steamer's fa:ult that it was not 
done. Nor can I find that she did not reverse as soon as the présence 
and situation of the bark could be diseemed. I am not called on to dé- 
termine whether the bark was in fault in making thèse numerous changes 
of helm. Accepting, in the main, the steamer's testimony as to the fog, 
thèse changés would seem to be the resuit of the discovery of the steamer 
nearly upon her, and to hâve been made m extremis. The true immédi- 
ate cause of the collision, in my judgment, was the failure to sound the 
proper fog-signals to indicate the présence of a tow, or to cast of the haw- 
ser. The libels must be dismissed, with costs. 



The Lykus.' 

Salmon V. The Lykus. 

(Dùtriei Court, 8. JD. Nea> York. November 37, 1888.) 

Shippino— BoTTOMKT— Master's DBAFTs—OnABMat-PAKTT— Construction— 
Différence in Fkbight— Advancbs on Cargo. 

The charter of a steamer provided that différence of freight ahould be set- 
Oed at port of loading. At a port of loading the charterer indaced the master to 
sign an obligation many times in excess of the f reight, ostensibl}' for "last dis- 
bursements and diiference of freight, " but actualljfor adTanceson the cargo 

' Reported by Edward G. Benedict, Esq. , of the New York bar. 
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made by charterer; în other words, the purchase prîce of the cargo, in wliole 
or in part. The obligation pledged the vessel for its payment, and was payable 
only on condition of arrivai at port of destination. On arrivai, no consignée 
appearing to claim the cargo, it was sold by the collector. Held, on a libel by 
an allégea honafide indorsee of thé obligation, that the master had no right 
under the charter, or the maritime law, in settling différence of freight, to 
take into account such advances; that out of the money fOr whioh the cargo 
was sold the vessel was entitled to her f ull freight, and the libelant was en- 
titled only to the residue. * 

2. Same — Necessitt fob Bottomrt — Lien, 

Though a master's obligation be in the form of bottomry, if thfl ship is un- 
der no such necessity as would àuthorize bottomry, and the charter does not 
authorize it, no lien is thereby created on the vessel. 

3. Same— Master's Draft — Negotiabilitt. 

A master's bottomry obligation, payable to order on arrivai at port of des- 
tination, is not such a negotiable instrument as to give the indorsee anj bet- 
ter rjghts than those of the payée. 

In Admiralty. Action on master's oUigation, gîven în settlement of 
freight. 

The above libelant brings suit to recover as indorsee of a bill for 
£1,140.13.2, ($5,643.56,) drawn by the master of the steamer Lykus, 
at Catania, Sicily, in the following words: 
"£1140.13.2 Catania, 15th January, 1888. 

"On arrivai at port of destination of the steniner called 'The Lylsus,' of 
whlch I am the master, now lying at Gatania, loaded with sulphur and fruit, 
and ready to sail for New York, I promise and blnd myself to pay to the or- 
der of Pletro Tassi, Esq., one thousand one hundred and forty pounds and thir- 
teen shillings and two pence sterling, in cash or approved banker's demand 
bills on Lohdon, value received, for necessary last disbursenients and différ- 
ence in freight of the above vessel at this port, for the payment of which I 
hereby pledge my vessel. This is my obligation, which settles deflnitely every 
accounts with the charterer, and I hâve signed this in settlement and f ulflU- 
ment of the obligations contracted by my owners, Messrs. Parson & Linton, 
Suuderlahd, with the charter-party dated London, lOth December, 1887, and 
I give this bill on their name, account, and oi-der, and acting as their empow- 
ered représentative. Any other obligation or draft by me drawn to be seo- 
ondary to this. Geo. H. Smith, Master of S. S. Lykus." 

The payée, Pietro Tassi, held a freight charter of the steamer, dated 
December 10, 1887, containing the following provisions: 

"What cash the master may require for steamei's ordinary disbursements 
to be advanced [i. e., on account of the stipulated hire of the ship] by the 
charterer'» agents at ports of loading; * * * the balance tobepaidin 
cash on the true delivery of the cargo; * * * the master to sign bills of 
lading, as tendered, without préjudice to this charter-party; différence of 
freight between bills of lading and ohartered freight to be settled at last port 
of loading; if in captain's favor, by cash, less insurance; if in charterer's 
favor, by captain's bill, payable on steamer's arrivai at port of discharge; 
and ail claims ou charterer to cease after such settlement." 

The cargo shipped bj' the charterer included, among other things, two 
shipments of fruit, for which bills of lading were tendered to the master, 
and signed by him, — the one for 1,889 boxes of oranges, at the "freight" 
of £887, British sterling; the other for 1,765 boxes of oranges and lemons 
at the "freight" of £870, British sterling. The "freight" iiamed in thèse 
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bills of lading was not in fact the mère freight for the goods, but waâ 
many times in excess of the freight proper. The sunis called "freight" 
in the bills of lading included, as was stated to the master by the agent 
of the charterer, advances made by the charterer upon the fruit; that ia 
to say, the purchase priée of the fruit at Catania, wholly or in part. 
The cargo arrived in New York iu good condition, but the "freight" so 
called, was much in excess of the whole value of the fruit; and, no one 
appearing to claim it, it was taken possession of by the collecter, and 
sold by him at auction, bringing fair priées, but netting less than half 
the price of the so-called "freight." The answer allèges that the master's 
draft was procured by fraud, and was made by the master without au- 
thority; that upon crediting the libelant with the freight coUected upon 
the other parts of the cargo, and with the net amount realized from the 
fruit, there is a balance due the charterer of $462.96, which was tend- 
ered and paid into court with the answer, on account of the draft of 
$5,543.56. 

Wing, Shoudy tfc Putnam, for libelant. 

Butler, StW.man & Hvibbàrd, (^WUhdmvs Mynderse,)ioT claimant. 

Brown, J. This suit being in rem, the libel cannot be sustained, un- 
less a lien upon the ship is established. The case differs in some im- 
portant respects from that of The Woodland, 104 U, S. 180, 7 Ben. 110, 
and 14 Blatchf. 499. In that case the drafts were drawn, "payable ten 
days after sight," and contained the words, "recoverable against the ves- 
sel, freight, and cargo." There was no express pledge of the vessel. 
The drafts were not bottomry drafts, but were designedly given in lieu 
of bottomry. 7 Ben. 113, 115. In the présent case the bill expressly 
pledges the vessel for payment, and is made payable only on condition 
of arrivai at the port of destination. Such drafts constitute, in form, 
valid bottomry. Force v. Pride ofiÂe Océan, 3 Fed. Rep. 162; Force v. 
Insurance Co., 35 Fed. Rep. 767. But the master had no authority in 
this case, under the gênerai maritime law alone, to exécute bottomry ; for 
the vessel was under no such necessity as would authorize bottomry. 
The considération of the draft was in part for "necessary last disburse- 
ments;" but thèse advances by the charterer were not made as a loan to 
the ship, but in part payment' of the hire, pursuant to the stipulations 
of the charter. No bottomry could be lawfuUy executed for such ad- 
vances; nor does the maritime law authorize bottomry in order to settle 
in advance différences of freight. The draft, on its face, moreover, pur- 
ports to be given merely in fulfillment of the obligations of the charter- 
party- The master's authority, either to make this draft or to bind the 
ship for its payment, must therefore be sought in the charter-party 
alone. 

Two questions are presented. Mrst, as to the right of Tassi, the payée 
and charterer, to enforce the draft; second, the rights of the libelant, as 
an alleged bonafide indorsee. 

1. The libelant is, in this case, in no better position than the payée. 
Though this bill, being drawn to order, is doubtless transférable by in- 
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dorsement, ît has not those qualities of negotiable paper under the law- 
merchant, thàt give superior rights to a.b(mafide indorsee before maturity. 
This bill lacks the essential conditions of such paper, since the obliga- 
tion to pay is conditioned on the arrivai of the vessel at her destination, 
and is not payable absolutely in money, but may be paid in demand 
bills on London. Ooolidge v. Ruggles, 15 Mass. 387; Nunez v. Dautel, 19 
Wall. 560; 2 Daniel, Neg. Inst. 43. In the case of The Woodland, su- 
pra, the instrument was a bill of exchange proper, payable "10 days 
after sight." As the bill, moreover, on its face purports to be made un- 
der the charter alone, the indorsee had constructive notice of the con- 
tenta of the charter, and of its limitations on the master's authority. 
Again, there is not a word in this charter that authorizes the master to 
pledge the ship, or to create any express lien on her, for the payment 
of the bill that he was thereby authorized to exécute. If any lien, there- 
fore, attaches to the ship for the payment of such a draft, it cannot stand 
upon the master's express contract alone, for the charter gave him no 
such authority; it can stand only upon the implication of the gênerai 
maritime law, which might possibly attach a lien to the ship as an im- 
plied security to the charterer for the fulfiUment of the ship's obligations 
under the charter-party. See TheScotia, 35 Fed. Rep. 909, 917; Freeman 
V. Buckingham, 18 How. 182, 189. It is unnecessary to inquire hère 
whether such an implied lien would arise for the payment of obligations 
like the présent, properly given, because no such lien could in any event 
be upbeld beyond what the ship actually owed on a fair settlement under 
the charter; and the indorsee of the draft would therefore take no greater 
lien than Tassi, the payée. In this respect the décision of the suprême 
court in the case of The Woodland, siipra, upon this précise point, is 
strictly applicable. If it be said that the master's représentation on the 
face of the bill was that its amount was due "for advances and différence 
of freight, pursuant to the charter-party," and that the indorsee was mis- 
led by that statement, this would not aid the libelant in any claim of a 
lien upon the ship. The situation is no better for a hona fide indorsee 
than that of a bona fide holder of a bill of lading, signed by the master, 
stating the shipment of goods not in fact put on board. It is weU set- 
tled that no obligation on the ship or her owners in such a case arises, 
since the master has no authority to bind', either in that way. Freeman 
V. Buckingham, 18 How. 182; PoUard v. Vinton, 105 U. S. 7; The Qi^e- 
rini Stamphalia, 19 Fed. Rep. 123, 125; Sears v. Wingate, 3 Allen, 103. 
In every point of view, therefore, I must hold the rights of the indorsees 
of such drafts no better than those of the payée. The Italian authorities, 
cited by counsel, hâve référence, as I understand, solely to transactions 
within the scope of the master's authority. This was in clear excess of 
authority. 

2. As respects Tassi, the case seems clear. The advances made by 
him upon the fruit were plainly not "freight." The master had no 
right to include such advances under the word "freight" in the bill of 
lading, nor to take them into account in settling " différence of freight" 
under the charter. If such advances might be included under the term 
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"^freight " in the bill of lading, for the purposes of collecition from the cod'- 
signées on delivery, this did not give the charterer the slightest claim to 
hâve such advances included in the bill to be drawn in the settlement of 
différences. The charter expressly provides that the bills of lading, 
signed as presented, should be "without préjudice to the charter." It is 
unnecessary to consider hère whether any such settlement under clauses of 
this character should be deemed other than provisional, as treated by the 
parties in the cases of Msenhaiier v. De Bdaunzaran, 26 Fed. Rep. 784, 
790; Navai Reserve, 5 Fed. Rep. 209; for no fraudulent settlement can 
be upheld; and this whole transaction was plainly fraudulent as against 
the ship and her owners. Under the guise of a settlement of différences 
of freight, pursuant to the charter, the master was induced by Tassi to 
include under the name of "freight" alleged advances on the goods, ex- 
ceeding their value; and the ship and owners, instead of being mère car- 
riers, were thus sought to be turned into purchasers of the cargo. On 
arrivai, no consignées appeared to claim the goods under the bills of lad- 
ing. The unavoidable inference is that Tassi did not expect that any- 
body would appear. No such "settlement" can stand. The goods hav- 
ing been entered and sold by the coUector in default of anyone appearing 
to claim them, the vessel is entitled to be paid out of the net proceeds 
her full freight, according to the usual market rate. The libelant, as in- 
dorsee of the draft, is entitled only to Ihe residue, and as this amount, 
$462.96, bas been tendered and paid into court without objection, judg- 
ment may be entered for that sura less the defendant's costg. 



The Bkucklay Cabtlb. 

Ltittkb V. The Brucklay Castle. 

{Bistriet Court, 8. D. California. Kovember 5, 1888.) 

1. ADMnULTT— Objection to Jtjeisdiction — WArvEB. 

On a libel for wages, after the claimant bas pleaded to tbe merîts, and testi- 
mony bas been taken on the issues made by the pleadings, it is too late to ob- 
ject to the jurisdiction of the court, on the ground that the wages were earned 
by a foreign seaman on board a foreign vessel. 

S, Sbambn— Thb Contract— Evidence. 

Where the allégations of the libel and the testimony of libelant as to the 
length of the voyage are conlradictory, andlibelant'séxplanationsof bis rea- 
8ons for not leaving the vessel at the end of bis alleged voyage also contra- 
dictory, tbe court is not justiâed in disregarding the written articles. 

In Admiralty. Libel by August Luttke against the British bark 
Brucklay Castle for wages as seaman. 
W. J. Hunsaker, for libelant. 
Anderson & Story, for claimant. 

Ross, J. The libelant, an ordinary seaman, signed articles for a voy- 
age ftom "Penarth (Cardiff) to Montevideo, *"'' any ports or places within 
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the limîts of 75 degrees north and 60 degrees south latitude, the maxi- 
mum time to be three years, trading in any rotation, and to end in the 
United Kingdom or on the continent of Europe, between the Elbe and 
Brest, at master's option, calling for orders if required." On the part of 
the claimant it is objected that, the suit being for wages earned by a for- 
eign seaman on board a foreign vessel, the court should décline to take 
jurisdiction, and remit the libelant to the tribunals of his own country. 
But this objection was not raised until after claimant had pleaded to the 
mérita, and until after testimony had been taken on the issues made by 
the pleadings. Under such circumstances the objection will not be re- 
garded. Apart from this objection, the ouly défense set up is that the 
libelant deserted the vessel at the port of San Diego, without cause, and 
in violation of the shipping articles. The case has been submitted upon 
thèse articles and the testimony of the libelant. The libel, which is 
sworn to by the libelant, charges that libelant shipped on or about De- 
cember 21, 1887, at the port of Montevideo, South America, for a voy- 
age to the port of New Castle, New Zealand, and thenee to San Diego, 
in the state of California, United States of America, at the agreed wages 
of three pounds per month, or its équivalent in lawful money of the 
United States, and that for the due performance of said voyage libelant 
signed the articles already referred to; that the bark arrived at the port 
of San Diego on the 27th of July, 1888, and was there safely moored; 
and that, theterm of libelant having expired, the master discharged him 
from the service of the said vessel without payment, after demand made,. 
of the wages due him for the voyage. 

In his testimony libelant states that he shipped for a voyage from 
Montevideo to New Castle only, and that the understanding between him- 
self and the captain was that the voyage was to end at that port; that he 
signed the articles, but that they were not read or explained to him; and 
that the consul at Montevideo simply asked him his âge, and where he was 
born, and told him to sign, which he did. Although the shipping ar- 
ticles are by no means conclusive as to the contract between the parties, 
it will not do to disregard them upon such testimony as that of the libel- 
ant in this case. When he verified the libel he swore that he shipped 
from Montevideo to New Castle, and thenee to San Diego. In his testi- 
mony he swears that the contract was that the voyage should end at New 
Castle. In his direct examination he states that the reason he did not. 
leave the vessel at New Castle, he was sick; and added: "The captain 
called me aft when we were two days outat sea, and saidhe madeamis- 
take in taking me out of the harbor." Gn cross-examination, when asked 
why he did not go ashore at New Castle, he answered: "The captain 
would [not] discharge me. He said I signed three years' shipping ar- 
ticles." Such contradictory stateménts as thèse show that but little re- 
liance can be placed upon the testimony of the libelant in his own favor. 
And that it was not his understanding that the voyage was to end at New 
Castle is very clearly shown by the fact, admitted by him, that, after 
reaching the port of San Diego, he sought to be discharged upon the 
ground that the condition of his health was such as not to permit him ta 



NESEIT r. THE AMBOY. 925 

continue further on the voyage. The testimony is clearly insufBcient to 
justify the court in disregarding the written articles. That libelant de- 
serted the bark at San Diego without any valid excuse, and was not dis- 
charged as sworn in the libel, abundanùy appears from his own testi- 
mony. There should be a decree dismissing the libel at libelant's cost; 
and it is so ordered. 



Nesbit et al. v. The Amboy and The Teanseee No. 2.* 
{District Court. S. B. Nem York. November 87, 1888.) 

1. Limitation of Actions— Common-Law Pcriod— Admibaltt — Discrétion op 

Court. 

The period of limitation flxed by Btatute in common-law actions should not 
be extended by discrétion in admiralty cases, except for some cause of prac- 
tical inability to sue, or for some peculiarity of a maritime nature that de- 
mands récognition in a court of admiralty, and maires it plainly a matter of 
justice that this discrétion should be applied. 

2. Same — Volttntary Dblay— Six and a Half Years. 

Libelant, owner of cargo on a vessel lost by collision, did not brin^ suit 
for six and a half years after his loss, waiting, by advice of counsel, until the 
litigation as to the fault of the vessels had been deçided in a suit by the owner 
of the lost vessel; but nothing prevented him or his assigna from suiug at any 
time during that period. Re^çL, that the claim was barred. 

In Admiralty. Action for damages through loss of cargo in collision, 
Hykmd & Zabriakie, for libelants. 
Biddie & Ward, for the Amboy. 
Page & Taft, for the Transfer No. 2. 

Brown, J. The above libelants were the owners of a cargo of brick 
on board the canal-boat Idle Hope, which was sunk on the 23d Novem- 
ber, 1881,'while in tow of the Amboy, by a collision with the Transfer 
No. 2, in going up the East river, to the westward of Blackwell's island. 
Upon a previous action against the défendant vessels, brought by the 
owner of the Idle Hôpe, both tugs were found in fault, and a decree en- 
tered against both in December, 1884, which, upon appeal, was affirmed 
in the circuit on July 14, 1886. The Amboy, 22 Fed. Rep. 555. The 
libel in the présent case was filed July 6, 1888. The claimants plead 
the statute of limitations; and, under the récent décision in the case of 
Southard v. Brady, ante, 560, I feel bound to sustain the plea. There 
has been no time since the collision during six and a half years when an 
action could not hâve been brought by the libelants or their représenta- 
tives or assigns to recover their damages. It appears, however, that the 
claim was early placed in the hands of compétent counsel, who advised 
waiting until the previous case was decided, in the expectation that, if 
the tugs were held liable, payment would be made without further légal 

'Ueported by Edward G. Benedict, Esq., of the New York bar. 
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expenses. The previous case was fully tried on the merîts; the testimony 
printed in full in the apostles on appàl; and, both tugs being held liable, 
the libelants in the présent case offer the former record as an adjudication 
determining the liability of both tugs, and available in the présent suit. 
By the réception of this record the respondents would obtain ail the ben- 
efit of the former hearing, and of ail the witnesses, some of whom hâve 
since either died or disappeared, There is no question, therefore, in this 
case, about the loss of évidence, which is doubtless one of the grounds 
of the statute of limitations; and the wish to avoid unnecessary litigation 
was 80 far meritorious. As the statute is not strictly applicable to suits 
in admiralty, there is no doubt of the discretionary right of the court to 
give relief in a proper case after the expiration of the statutory period of 
limitation upon common-law suits of a similar nature. But the gênerai 
course of the admiralty is to shorten, not to lengthen, the statutory period 
as respects the enforcement of secret liens. This is done in the interest 
of subséquent purchasers, mortgagees, or lienors who are prejudiced by 
prior secret incumbrances. The gênerai rule, therefore, is that, as respects 
such subséquent bonafide incuribrailcers, liens must be prosecuted with 
reasonable promptness, or they will be lost. But when no subséquent 
bonafide liens bave arisen, there is no good reason why a suitor should 
not be permitted to proceed in re>n in courts of admiralty, so long as he 
may sue in personam, or maintain a suit at law for the same debt. The 
LiUie MiUs, 1 Spr. 307; The Bristol, 11 Fed. Rep. 162; Martino Cilento, 
22 Fed. Rep. 859. But the policy of statutes of limitation as statutes 
of repose must be respected in courts of admiralty as much as in courts 
of common law. In the careful brief furnished by the libelant no case 
is cited where any suit bas been sustained after the lapse of the statutory 
period. In WUlard v. Dorr, 3 Mason, 91, though the services were ren- 
dered 12 years previous, the cause of action did not accrue, in conséquence 
of the capture of the ship, until within the statutory period. In my judg- 
ment, the court is not warranted in extending the statutory period in the 
exercise of its discretionary power in admiralty suits, except for some 
cause of practical disability to sue, or for some peculiarities of a maritime 
nature that demand récognition in a maritime court, and make it plainly 
a mattei of justice that this discrétion should be applied. In the présent 
case nothing of this kind exists. The défendants did not in any degree 
induce the delay, or encourage the expectatiou of settlement. The libel- 
ant's delay was wholly voluntary; and, much as the loss of an apparently 
just demand may be regretted, I feel coustrained to hold the claim barred. 
Judgment for défendants, without costs. 
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Smith r?. -Havemeyeb et al. 

(ŒreuU Court, 8. D. 2/eu) York. December 1, 1888.) 

Whabvbs— LiABiLiTT OF OccoPANT— Damaoe to VbssbIi— Rbasonablb Cabs. 

The occupants of a pier, the foundation of which extends outward like 

stairs, andwhich has a spike projecting below the water, may, bjr the exercise 

of reasonable care, discover the danger, and are liable for injury caused 

thereby, though the pier has been used for many years with saf ety. 

In Admiralty. On appeal from district court. 32 Fed. Rep. 844. 
Libel by Smith against Havemeyer and others for damages occasioned 
by an unsafe pier. Decree for libelant, and respondents appeal. 
John E. Parsom, for appellunts. 
Goodrich, Deedy & Goodrich, for appellee. 

Wallace, J. This is an appeal from a decree of the district court in 
favor of the libelant in a cause in personam for damages suffered by the 
barkentine Formosa while lying at a pier in Brooklyn, of which the ap- 
pellants were the occupants, and to which the vessel had proceeded at 
their invitation to discharge her cargo and deliver it to them. The For- 
mosa was moored to the pier at flood tide, with her starboard side next 
the pier. After the tide began to faU she listed to port, away from the 
pier; and the starboard chocks, through which her two mooring hawsers 
passed, were tom out by the strain upon them, and the hawsers them- 
selves were broken. With the next flood tide the vessel righted. An 
examination by a diver the next day disclosed that the stone foundation 
of the pier below the water extended outward, so that "he could go up 
the pier like a pair of stairs," and that at a point some eight feet below 
the surface of the water at low tide there was a spike projecting two or 
three inches from one of the spiles of which the crib-work of the pier 
was built. Besides the injury to the vessel by the breaking of her chocks 
and hawsers, some of her copper was torn ofF on her starboard side by 
the spike while she was falling with the tide. It is in évidence that ves- 
sels like the Formosa had used the pier for the past 10 years without 
receiving any injuries. The appellants were not aware of the peculiar 
ehape of the foundation of the pier, or of the existence of the spike. 
There is no évidence to indicate that the vessel was not moored to the 
pier in the customary way, and none from which it can be properly in- 
ferred that there was any négligence on the part of those in charge of her 
which contributed to the accident. The excessive strain upon her haw- 
sers was caused by her list to port as the tide went down, owing to her 
contact with the projecting foundatitm of the pier below the water. Upon 
the case made by the libelant it was for the appellants, if they relied 
upon the défense of contributory négligence of the libelant, to establish 
it aflSrmatively. RaUroad Co. v. Gladmon, 15 Wall. 401; RaUroad Cb. v. 
Horst, 93 XJ. S. 291. It was not necessary for the libelant to show that 
the appellants were aware of the vices and defects in the structure which 
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occasioned the iiijury to the vessel. It sufEces to charge the appellants 
with négligence that they could hâve distîovered them if they had exer- 
cised proper care to inform themselves of the condition of the structure. 
The occupant who is in control of a pier or wharf is not an insurer of the 
fiafety of the structure towards those whom he invites to use it, but he 
owes thèm the duty to exercise reasonable care that its condition shall 
be such that they will not be exposed to unnecessary and unusual haz- 
ard of property or person in conséquence of imperfections which they 
are not required to anticipate; and if there is such a vice or defect which 
is known to him, or which, by the use of ordinary care and diligence, 
should be khown to him, his obligation is not fulfilled. The breach of 
this obligation is négligence, which makes him responsible to the injured 
party. 

The précise question bas been considered in some of the adjudged 
cases. In Docks v. Gihhs, 11 H. L. Cas. 512, the action was for négli- 
gence against the corporation having the management of the Liverpool 
docks, to recover damages to a vessel and cargo, sustained because the 
vessel while endeavoring to enter into the dock struck upon and became 
imbeddéd in a barik of mud at the entrance. Upon the trial in the court 
of exchequer the jury were instructed that it was not necessary for the 
plaintifif to prove knowledge on the part of the défendant of the unfit 
state of the docks, but that proof that the défendants by their servants 
had the means of knowledge, and were negligently ignorant of it, was 
fiuflScient. This instruction was approved in the house of lords. In 
Wmddl V. Baxter, 12 Gray, 494, the court approved an instruction to 
the jury that the owners of a wharf were bound to keep it safe for the 
uses for which it was employed, and that the plaintifF was entitled to re- 
cover for injuries sustained through a defect, "unless the defect was la- 
tent, and so hidden and concealed that it could not be discovered by such 
examination and inspection as the condition, use, and exposures of the 
wharf reasonably required." In Nicherson v. TirreU, 127 Mass. 236, the 
court, in defining the obligations of a dock-owner towards those invited 
to use the dock, said: 

"If there is a defect which is known to him, or which, by the use of ordi- 
nary care and diligence, should be known to him, he is guilty of négligence, 
and liable to the person who, using due care, is injured thereby." 

The évidence that vessels had used the pier for niany years with safety, 
was valuable as tending to show that there was no defect or unfitness in 
its construction likely to occasion injury to vessels using it, but became 
quito unimportant when it appeared beyond doubt that there were de- 
fects capable of producing mischief which could hâve been readily dis- 
covered by proper examination of the structure. The decree of the dis- 
trict court is affirmed, with costs of this appeal. 
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